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. I NTRODUCTI ON AND OVERVI EW

1. In enacting the Tel ecommunications Act of 1996 (1996
Act), Congress sought to
establish "a pro-conpetitive, de-regulatory national policy
framework" for the United States



tel econmuni cations industry. The statute inposes obligations and
responsibilities on

tel econmuni cations carriers, particularly incunbent |oca

exchange carriers (LECs), that are

desi gned to open nonopoly tel ecomuni cations markets to
conpetitive entry. The 1996 Act

al so includes provisions that are intended to pronbte conpetition
in markets that already are

open to new conpetitors. The 1996 Act seeks to devel op robust
conmpetition, in lieu of

econom c regulation, in teleconmunicati ons nmarkets. The Act

envi sions that renoving | ega

and regul atory barriers to entry and reduci ng econom c

i npedi ments to entry will enable

conpetitors to enter markets freely, encourage technol ogi ca

devel opnents, and ensure that a

firms prowess in satisfying consuner demand will determne its
success or failure in the

mar ket pl ace.

2. Congress entrusted to this Agency the responsibility for
establishing the rules that wll
i mpl enent nost quickly and effectively the nationa
t el econmuni cati ons policy enbodied in the
1996 Act. Those rules should pronote the conpetitive markets
envi si oned by Congress. As
Senat or Pressler has observed, "Progress is being stymed by a
norass of regulatory barriers
whi ch bal kani ze the tel ecomuni cations industry into protective
encl aves. W need to devise a

new national policy franework -- a new regul atory paradi gm for
t el ecommuni cati ons -- which

acconmodat es and accel erates technol ogi cal change and

i nnovation."” The purpose of this

proceeding is to adopt rules to inplenment the |ocal conpetition
provi sions of the

Conmuni cati ons Act of 1934, as anmended by the 1996 Act,
particularly Section 251. These

rules will establish the "new regul atory paradignm' that is
essential to achieving Congress's

policy goals.

3. This rulemaking is one of a nunber of interrel ated
proceedi ngs desi gned to advance
conmpetition, to reduce regulation in teleconmunications narkets
and at the sanme tine to
advance and preserve universal service to all Anmericans. W are
especi al ly cogni zant of the
interrel ati onship between this proceeding, our recently initiated
proceedi ng to inplenment the
conpr ehensi ve uni versal service provisions of the 1996 Act and
our upcom ng proceeding to
reformour Part 69 access charge rules. Although these
proceedings will be conducted in
separ ate dockets, and the 1996 Act prescribes different
conpl etion dates for two of the
proceedi ngs, we intend to conduct and conclude all of these



proceedi ngs in a conprehensive,
consi stent, and expedited fashion. W ask comrenters in this
proceeding to bear in mnd the
rel ati onshi p between these parallel proceedings and to frame
their proposals within the pro-
conpetitive, deregulatory context of the 1996 Act as a whol e.

A Backgr ound

4. In contrast to the 1996 Act, the common carrier
provi sions of the Conmunications
Act of 1934 were grounded in the notion that interstate
t el econmuni cati ons services woul d be
of fered and regul ated on a nonopoly basis. For decades, state
| egi sl atures also followed this
traditional approach in regulating LECs' intrastate services.
Local and | ong distance tel ephone
nonopol i es were created and mai ntai ned on the grounds that the
provi si on of
tel ecomuni cati ons services was a natural nonopoly and,
consequently, service could be
provided at the | owest cost to the maxi mum nunber of consuners
through a single regul ated
tel econmuni cati ons network. The nonopol y paradi gm was thought to
further goals of universa
service, service quality, and reliability. The Mdification of
Fi nal Judgnent (MFJ) that required
AT&T to divest the Bell Operating Conpanies (BOCs) in 1984 was
not so much a repudiation
as a reduction in the scope of this paradigm It reflected the
j udgrment that the narkets for
i nt erexchange services, tel ecomunications equi pnrent, and
i nformati on services could becone
conpetitive. At the same time, the |local exchange continued to be
treated as a natural nonopoly
that required rigorous regul atory oversight by state and federa
authorities.

5. Even as the MFJ was inpl enented, academic criticism of
the natural monopoly nodel
for the | ocal network was devel oping. During the past 12 years,
many comenters and
busi nesses have asserted that technol ogi cal innovation has eroded
any arguabl e natural mnonopoly
in the local exchange, and that government should elimn nate any
| egal inpedinents to entry.
This view is now enbodied in the 1996 Act. The extent to which
it can be proved in the
mar ket pl ace depends on the capabilities of inventors,
entrepreneurs, and financiers, as well as
this Comm ssion and its state counterparts. At the tinme the 1996
Act was signed, 19 states had
in place some rul es opening | ocal exchange markets to
conpetition, including seven states in
whi ch conpeting firnms had already begun to offer switched | oca
service. Even these 19 states,
however, vary widely in their efforts to pronbte conpetitive



entry into | ocal nmarkets. Moreover,

as of 1996, nore than 30 states had not adopted | aws or
regul ati ons providing for |ocal

conpetition. Many of those states that had not adopted | aws or
regul ations permtting |l oca

conpetition had provisions that specifically limted conpetitive
entry into |l oca

tel econmuni cati ons markets. Section 253(a) of the 1996 Act
prohibits these affirmative | ega

barriers to entry, and authorizes the Comi ssion to preenpt
enforcenment of such entry

barri ers.

6. We believe that, in enacting the 1996 Act, Congress
recogni zed that although
renoving legal barriers to entry is necessary, it is still not
sufficient to enable conpetition to
repl ace nonopoly in the | ocal exchange. Congress acknow edged
that incunmbent LECs have
constructed and put in place high quality, reliable, redundant
| ocal networks that can provide
virtual ly ubiquitous service, and that they possess an
approxi mate 99.7 percent share of the |oca
mar ket as neasured by revenues. Because of this existing
i nfrastructure, an incunbent LEC
typically can serve a new custoner at a much | ower increnenta
cost than could a new entrant
that is denied access to the incunbent LEC s facilities, and
thereby is denied access to as nany
central office switches and as much trunki ng and subscriber | oops
as the incunbent LEC
operates. Mdreover, because virtually all existing custoners
subscribe to the incunmbent LEC, a
consumer of |ocal switched service would not subscribe to a new
entrant's network if the
custoner could not conplete calls to the incunmbent LEC s end
users. As Congress appeared to
recogni ze in enacting section 251, if the incunmbent LEC has no
obligation to interconnect and to
arrange for nmutual transport and ternmination of calls, it could
effectively block or greatly retard
entry into switched | ocal service by using its econom es of scale
and network externalities as
i npedi ments to entry.

7. Congress expressly recognized that "it is unlikely that
conpetitors will have a fully
redundant network in place when they initially offer |oca
servi ce, because the investmnent

necessary is so significant." AT&T, for exanple, in filings
bef ore the Commi ssion, has
estimated that it would have to invest approximtely $29 billion

to construct new facilities in

| ocal markets in order to be able to provide full facilities to
reach 20 percent of the 117 million

access lines served by the BOCs. Sinilarly, cable and wrel ess
systens will require



substantial investnent before either is capable of providing a
wi despread substitute for wireline
t el ephony servi ces.

8. In the 1996 Act, Congress boldly noved to restructure
the | ocal tel ecomunications
market so as to renpbve econom c inpedinments to efficient entry
that existed under the nmonopoly
paradigm |In order to offset the econom es of scale and network
externalities that would inhibit
efficient entry of conpetitors into markets currently nonopolized
by incunbent LECs, the 1996
Act requires those LECs to offer interconnection and network
el ements on an unbundl ed basi s,
and inmposes a duty to establish reciprocal conpensation
arrangenents for the transport and
term nation of calls. As the 1996 Act further recogni zes, these
duties of incunbent LECs are
only meaningful in conjunction with the Act's limtations on the
rates that can be charged;
ot herwi se, an incunbent LEC coul d offer interconnection,
unbundl i ng, and transport and
term nation, but at prices that perpetuate its nmarket power. To
constrain the incunbent LEC s
ability to perpetuate its market power through the pricing of
i nt erconnection and unbundl ed
el ements, Congress specified that the prices for such
transactions shoul d be cost-based and j ust
and reasonable. By freeing new entrants from having to build
facilities that totally duplicate
the LECs' networks, the 1996 Act has dranmatically increased the
opportunities for conpetitive
entry and minimzed the ot herw se overwhel m ng conmpetitive
advant ages of |arge established
carriers. W also note that the new | aw provi des for exenption,
suspensi on, or nodification of
certain requirenents, under certain conditions, with respect to
smal |l and rural LECs.

9. Different entrants may be expected to pursue different
strategies that reflect their
conpetitive advantages in the markets they seek to target. For
exanpl e, interexchange carriers
and conpetitive access providers may comnbine their own facilities
wi t h unbundl ed | oops and
ot her LEC el ements and perhaps augnment their own |oop facilities
over time. Cable systens
may choose to devel op nore extensive networks within their
service areas, and thus require
fewer unbundl ed el enents from LECs; but, like all entrants, they
will require term nation
arrangenents with i ncunbent LECs. CQutside their franchise areas,
or in areas not passed by
their existing systens, cable conpanies will need to find sone
ot her technique for offering
t el ecommuni cati ons services, such as resale of incunbent LEC
services or purchase of



unbundl ed LEC el enents.

10. In addition to inposing interconnection, termnation,
and unbundling requirenments in
the 1996 Act, Congress also provided for entrants to be able to
resell a LEC s retail services.
Even if an entrant planned to construct its own facilities, it
may still face marketing
di sadvant ages, because of the tine it takes to construct a new
networ k. Resal e enabl es new
entrants to offer at the outset a conventional service to al
custoners currently served by an
i ncumbent LEC. Sone entrants al so may choose to rely on resale
as part of a longer term
strategy as well

11. At the sane tinme, Congress plainly intended for LECs in
the future to be vigorous
conpetitors, to continue to offer high quality service, and to
play a vital role in delivering
uni versal service to all Americans. Nothing in the 1996 Act
suggests that Congress intended to
di vest incunbent LECs of all or part of their |ocal networks,
even if some portions continue to
be natural nonopolies. |Indeed, the Act expressly confirns that
i ncumbent LECs nmay earn a
reasonabl e profit for the interconnection services and network
el ements they provide.

12. Consistent with this perspective on conpetition, we
al so note that the purpose and,
given proper inplenentation, the likely effect of the unbundling
and ot her provisions of the
1996 Act is not to ensure that entry shall take place
irrespective of costs, but to renmove both the
statutory and regulatory barriers and econonic inpedi nents that
inefficiently retard entry, and to
allow entry to take place where it can occur efficiently. This
entry policy is conpetitively
neutral; it is pro-conpetition, not pro-conpetitor. Qur
di scussion of the 1996 Act in this and
ot her proceedings, therefore, is phrased in ternms of renoving
statutory and regul atory barriers
and econom c inpedinments, in permtting efficient conpetition to
occur wherever possible, and
replicating conpetitive outcones where conpetition is infeasible
or not yet in place.

13. This foregoing discussion has focused on obligations
created by the 1996 Act for
i ncumbent LECs in order to reduce econom c inpedinents to
efficient market entry by new

conpetitors. The statute, however, also creates general duties
for all tel ecommunications
carriers, and obligations for all |ocal exchange carriers,

whet her classified as "incunbent" LECs
or not. These provisions are also inportant to facilitating



conpetitive | ocal tel ecomunications
markets. W di scuss those provisions bel ow

B. Overvi ew of Sections 251, 252 and 253

14. In addi ng new sections 251, 252, and 253 to the
Comuni cations Act of 1934,
Congress set forth a blueprint for ending nonopolies in |oca
t el econmuni cati ons mar ket s.
As di scussed above, sections 251(b) and (c) inpose specific
obligations on incunbent LECs to
open their networks to conpetitors. Section 251(b)(5), in
particular, requires all LEGCs,
i ncl udi ng i ncunmbent LECs, to "establish reciprocal compensation
arrangenents for the transport
and term nation of telecomunications."

15. Section 251(c) inposes on incunbent LECs three key and
separate duties. They
nmust make available to new entrants and existing conmpetitors in
| ocal tel ecommunications
mar ket s interconnection, services, and unbundl ed network
el ements, and offer for resale at
whol esal e rates any tel ecomuni cati ons service that the incunbent
LEC provides at retail to
subscri bers. Specifically, section 251(c)(2) requires an
i ncumbent LEC to interconnect with any
requesting tel ecormuni cations carrier at any technically feasible
point in the LEC s network for
the transm ssion and routing of tel ephone exchange service and
exchange access. Section
251(c)(3) requires incunbent LECs to unbundl e their network
facilities and features so that an
entrant can choose ampbng them conbine themw th any of its own
facilities, and offer services
that will conpete with the incunbent's offerings. |In addition,
section 251(c)(4) directs an
i ncumbent LEC to offer for resale, at a wholesale rate, any
t el ecommuni cati ons service the
i ncunbent LEC offers to end users at retail. Viewed as a whol e,
the statutory schene of section
251(b) and (c) enables entrants to use interconnection, unbundl ed
el ements, and/or resale in the
manner that the entrant determines will advance its entry
strategy nost effectively.

16. Section 251(d)(1) directs the Commi ssion to establish
rules to inplement the
requi rements of section 251, including the core interconnection,
unbundl i ng, and resale
provi sions of section 251(c). These rules, however, have much
broader inplications than nerely
i mpl enenting the requirements of section 251. 1In fact, these
rules are central to a nunber of
functions contenpl ated by the 1996 Act. As discussed bel ow,
these rules in varying ways rel ate
to such issues as: (1) the voluntary negotiati on process between



i ncunbent LECs and

tel econmuni cations carriers; (2) the arbitration process; (3)
state commi ssion approval of

arbitrated agreements; (4) the FCC s review of arbitrated
agreenments when a state comm ssion

fails to act; (5) judicial review of state conmissions' and this
Conmi ssion's actions; (6)

statenments of generally available terns and conditions by BOCs;
(7) renmoval of barriers to entry;

and (8) BOC entry into interLATA services.

17. Section 251(f)(1) provides that the obligations under
section 251(c) shall not apply to
a rural tel ephone conpany, as defined in the 1996 Act, "until (i)
such comnpany has received a
bona fide request for interconnection, services, or network
elenments, and (ii) the State
conmi ssion determines . . . that such request is not unduly
econom cal Iy burdensone, is
technically feasible, and is consistent with section 254 (other
than sections (b)(7) and (c)(1)(D
thereof." Section 251(f)(2) provides that a LEC "with fewer than
2 percent of the Nation's
subscriber lines" may petition the state conmi ssion for a
suspensi on or nodification of the
requirenments set forth in sections 251(b) and (c).

18. Section 252 sets forth the procedures that incunbent
LECs and new entrants mnust
followto transformthe requirenments of section 251 into binding
contractual obligations. Under
section 252, incunbent LECs and new entrants initially rmust seek
to agree on the terns and
conditions under which LEC facilities and services are made
available to the new entrant. To
the extent that the resulting agreenments are based on voluntary
negoti ations rather than state
arbitration, those agreenents are not required to satisfy the
provi sions of sections 251 and our
regul ati ons issued thereunder, but such agreements must not
di scrimnate agai nst a
tel ecommuni cations carrier not a party to the agreenent, and al
portions nust be consistent with
the public interest, convenience, and necessity.

19. If an incunbent LEC and requesting carrier are unable
to reach a negoti ated
agreement, section 252(c) authorizes a state commi ssion to
resol ve di sputed issues by arbitration,
and requires the state conmission to "ensure that such resol ution
and conditions neet the
requi renents of section 251, including the regul ati ons prescribed
by the Conmmi ssion pursuant to
section 251." The Commi ssion's section 251 rules also guide
states in their subsequent review
of arbitrated arrangenents. A state commi ssion nay reject an
arbitrated agreenent (or any



portion thereof) pursuant to section 252(e)(2)(B) "if it finds
that the agreenent does not neet the

requi rements of section 251, including the regul ations prescribed
by the Comm ssion pursuant to

section 251." The rules adopted in this proceeding also will
gui de the Commission in a simlar
context. In the event that the Conm ssion must assune the

responsibility of a state comm ssion

under section 252(e)(5), the section 251 rules will provide the
substantive standards the

Conmission will apply to arbitrate and approve agreenents
pursuant to section 252.

20. Thus, the statutory schenme of sections 251 and 252
contenpl ates that the obligations
i nposed by section 251 and our regulations will establish the
rel evant provisions that will frane
the negotiation process and will govern the resolution of
disputes in the arbitration process. W
recogni ze that the section 251 rules will tend to influence
negoti ati ons, pursuant to section
252(a)(1) and (2), between incunbent LECs and requesting carriers
seeki ng i nterconnecti on,
access to unbundl ed network el enents, and resal e of LEC services.
At least in some cases, the
i mpl enenting Section 251 rules nay serve as a de facto floor or
set of m ni mum standards that
gui de the parties in the voluntary negotiati on process.

21. Sections 271 and 273 create incentives for the BOCs to
i mpl enent pronptly the
mandat es of sections 251 and 252. Pursuant to section 271, a BOC
may not offer interLATA
services within its service area ("in region”) until it is
approved to do so (on a state-by-state
basis) by the Conmm ssion, and section 273 allows a BOC to enter
manuf acturing at the sane
time the BOC is approved to offer in-region interLATA services.
One of the requirenents for
obt ai ni ng approval for in-region interLATA services under section
271 is that the BOC must
produce either an interconnection agreenent that, anong ot her
thi ngs, has been approved under
section 252 or, under certain circunstances, a statement of
general |y avail abl e i nterconnecti on
terms and conditions. Under section 252, interconnection
agreenments that are arbitrated have to
conply with section 251's mandates, as do all BOC statements of
generally available terms. 1In
addition, all agreenents and statenents mnmust conply with a
"“conpetitive checklist" set out in
section 271, several requirenents of which expressly reference
the mandates of section 251. In
these respects, conpliance with section 251 and our regul ations
thereunder is a prerequisite to
BOC entry into in-region interLATA services. But conpliance may
also facilitate BOC entry



under section 271 in | ess obvious ways. For exanple, in
review ng a BOC application, the

Conmi ssion rmust al so consult with the Departnent of Justice and
the rel evant state conm ssion,

and it nust decide whether granting the application serves the
public interest. Each of these

consul tations and determ nations could, in theory, be affected by
consi derations of the extent to

which the BOC is regarded as conplying with section 251 and our
rules. Thus, the

Conmi ssion's section 251 rules will play a central role regarding
BOC entry into in-region

i nter LATA servi ces under section 271

22. Section 253 bars state and | ocal regulations that
prohibit or have the effect of
prohibiting entities fromoffering tel econmuni cati ons services.
It al so authorizes the
Conmi ssion to preenpt any law or regulation that is violative of
this section. The section 251
rul es should help to give content and nmeaning to what state or
| ocal requirenents the
Conmi ssion "shall preenpt" as barriers to entry pursuant to
section 253.

23. Moreover, the section 251 rules will assist the
judiciary in review ng actions of state
conmi ssions and the Commission in this area. Subsection
252(e)(6) provides that any party
aggrieved by a state determi nation regarding a negotiated or
arbitrated agreenent or a statenent
of generally available terns may bring an action in federa
district court "to determ ne whether
the agreement or statement neets the requirenments of section
251, " presumably including our
rules thereunder. The federal district court will thus have to
refer to our inplenenting
regul ations in determ ning whether a state comm ssion acted
properly in approving or rejecting
an arbitrated agreenment. Sinmilarly, Commi ssion action in this
area Will be subject to review by
federal circuit courts of appeal. This mght include, for
exanpl e, review of Commi ssion
deci sions regarding BOC petitions to provide interLATA services
pursuant to section 271 or
revi ew of Commi ssion action preenpting state or |ocal regulations
pursuant to section 253. In
all of these cases, the court will look to the Conm ssion's
section 251 rules to guide its review
of the Conmi ssion's action.

24. These statutory provisions and the Comm ssion's rules
i mpl enenting the
requi renents of section 251 are designed to end the era of
nmonopol y regul ati on for American
tel ecomuni cati ons markets. By dismantling entry barriers and
reduci ng the inherent advantages



of incunbent LECs, they establish a national process for
enhanci ng conpetition, increasing

consuner choice, lowering rates, and reducing regulation. The
Commi ssion's rul es

i mpl ementing section 251 will have a pervasive and substantia
impact in a variety of contexts

under the 1996 Act and will serve as the cornerstone of the
pro-conpetitive provisions of the

statute. These rules will assist incunbent LECs,

tel econmuni cations carriers, state conm ssions,

the FCC, and the courts in defining rights and responsibilities
regardi ng interconnection,

unbundl i ng, resale, and many other issues under the 1996 Act.

[1. PROVISIONS OF SECTI ON 251
A Scope of the Conmi ssion's Regul ations

25. Section 251(d)(1) instructs the Conmm ssion, within six
nonths after the enactnent of
the 1996 Act (that is, August 8, 1996), to "establish regul ations
to i mpl enent the requirenents of
[section 251]." The Conmission's inplenenting rules should be
designed "to accelerate
rapidly private sector deploynment of advanced tel econmuni cations
and information technol ogi es
and services to all Americans by opening all tel ecomunications
markets to conpetition.” In
addition to directing the Conmission to establish rules to
i mpl enent section 251, section 253
further requires the Comission to preenpt the enforcenent of any
state or local statute,
regul ation, or legal requirenent that "prohibit[s] or [has] the
effect of prohibiting the ability of
any entity to provide any interstate or intrastate
t el ecomuni cati ons service."

26. These specific statutory directives nake clear that
Congress intended the
Conmi ssion to inplenment a pro-conpetitive, de-regulatory,
nati onal policy franmework
envi sioned by the 1996 Act. G ven the forward-|ooking focus of
the 1996 Act, the nationw de
character of devel opnment and depl oynment of underlying
t el econmmuni cati ons technol ogy, and the
nati onwi de nature of conpetitive markets and entry strategies in
the dynam c
tel econmuni cati ons industry, we believe we should take a
proactive role in inplenenting
Congress's objectives. Thus, we intend in this proceeding to
adopt national rules that are
designed to secure the full benefits of conpetition for
consumers, with due regard to work
al ready done by the states that is conpatible with the terns and
the pro-conpetitive intent of the
1996 Act.



27. In acconplishing this objective, we need to determ ne
the extent to which our rules
shoul d el aborate on the nmeaning of the statutory requirenents set
forth in sections 251 and 252.
For exanple, we could adopt explicit rules to address those
i ssues that are nost critical to the
successful devel opnment of competition, and with respect to which
significant variations would
underm ne conpetition. This approach would further a uniform
pro-conpetitive national policy
franmework, as envisioned by the statute, and yet still preserve
broad discretion for states to
resol ve, consistent with the 1996 Act, the panoply of other
i ndi vidual issues that may be raised
in arbitration proceedings. This approach also would facilitate
rapi d private sector depl oynent
of advanced tel ecommuni cations and information technol ogi es and
services by swiftly opening
all teleconmunications narkets to conpetition. W seek coment
on such an approach and
whet her it woul d acconplish Congress's goal of pronoting
efficient conpetition in loca
t el econmuni cati ons markets throughout the country.

28. W see nany benefits in adopting such rules to
i npl enent section 251. Such rules
should m nim ze variations anmpobng states in inplenenting
Congress's nationa
tel econmuni cati ons policy and guide states that have not yet
adopted the conpetitive paradi gm
of the 1996 Act. Such rules also could expedite the transition
to conpetition, particularly in
those states that have not adopted rules allow ng |oca
conpetition, and thereby pronote
economic growh in state, regional, and national narkets.

29. The adoption of explicit national rules to inplenment
section 251 woul d not
necessarily undermne the initiatives undertaken by various
states prior to the enactnment of the
1996 Act, and in fact, we anticipate that we will build upon
actions sone states have taken to
address interconnection and other issues related to opening |oca
markets to conpetition. Some
states have been in the forefront of the pro-conpetitive effort
to open |local markets to
conpetition, and these approaches may conport with the 1996 Act
despite the fact that many of
them pre-date it. Building on the progress made by these states,
explicit national rules could be
nodel | ed on existing state statutes or regulations to the extent
that they comply with the terns of
the 1996 Act. For exanple, the Conmi ssion could conclude that a
particul ar state's approach to
unbundl i ng of network elenments is consistent with the 1996 Act
and that it therefore may serve



as a useful nodel for a national rule on unbundling. The
Conmi ssion mght al so concl ude that

a range of different approaches used by several states to

i nterconnection arrangenents conply

with the Act and therefore woul d be acceptabl e under a nationa
rule. Throughout this item we

seek comrent on the extent to which existing state initiatives
are consistent with the new federa

statute and, to the extent they are, the w sdom of using existing
state approaches as gui deposts

or benchmarks for our national rules.

30. Explicit national rules inplenmenting section 251 can be
expected to reduce the
capital costs of, and attract investnment in, new entrants by
enhancing the ability of the
i nvestment conmunity to assess an entrant's business plan. Such
rules would also permt firms
to configure their networks in the sane manner in every market
they seek to enter. Uniform
networ k configurations could achi eve significant cost
efficiencies for new entrants; if new
conpetitors were required to nmodify their networks in different
markets solely to be conpatible
with a patchwork of different regul ations, they would likely
i ncur additional expense, thereby
i ncreasing the cost of entry, a result that would be inconsistent
with the pro-conpetitive goals of
the statute.

31. Explicit national rules under section 251 also could
expedite the inplenentation of
ot her provisions of the 1996 Act that require i ncunbent LECs, new
entrants, the states, federa
courts, and the Conmi ssion to apply the requirenments of section
251 in other contexts. Section
252 provides that incunbent LECs and entrants initially will seek
to arrive at interconnection
and unbundl i ng arrangenents through voluntary negotiations. By
narrowi ng the range of
perm ssible results, concrete national standards would linit the
ef fect of the incunbent's
bar gai ni ng position on the outcome of the negotiations. In
addition, the application of explicit
nati onal rul es under section 251 could provide inportant guidance
to federal district courts that
are charged with reviewi ng state determ nati ons of whether
particular arbitration agreenents are
consistent with section 251 (presunmably including our rules
t hereunder). Moreover, the absence
of such rules could |l ead to varying or inconsistent decisions by
i ndi vi dual district and circuit
courts concerning the core requirements of the 1996 Act. W
believe that such a result would
be inconsistent with the intent of Congress in passing
conpr ehensi ve tel econmuni cati ons
| egi sl ati on.



32. Further, rules that elaborate on the statutory
requi rements of section 251 would

establish clear guidelines that we will need to carry out our
responsi bilities under the 1996 Act.
W will need explicit rules to guide our arbitration of disputes

bet ween i ncunbent LECs and

new entrants if we are required, under section 252(e), to assune
those responsibilities. 1In

addi tion, BOCs nust satisfy the checklist set forth in section
271(c)(2)(B) before they may offer

i n-region, interLATA services. The checklist requires BCOCs to
conply with specific provisions

of section 251. Thus, the Conmmi ssion needs to articul ate clear
rules that clarify what constitutes

conpliance with section 251 for purposes of our review under
section 271.

33. On the other hand, there may be countervailing concerns
that coul d wei gh agai nst
rules that significantly explicate in sonme detail the statutory
requi renents of sections 251 and
252. Adopting explicit national rules, in certain circunmstances,
m ght unduly constrain the
ability of states to address unique policy concerns that night
exist within their jurisdictions. The
case for permtting material variability among the states could
be strengthened if there are
substantial state-specific variations in technol ogi cal
geogr aphi c, or denopgraphic conditions in
particular local markets that call for fundanentally different
regul atory approaches. W seek
comment on the nature of such variations, and on whether there
are such variations that require
fundanentally different regul atory approaches. States may al so
seek, to the extent permtted by
sections 251, 252, 253, and 254, to ensure the uninterrupted
delivery of certain services by the
i ncumbent where conpetition mght arguably threaten those
services. It mght also be argued
that there is value to permtting states to experinent with
different pro-conpetitive reginmes to
the extent that there is not a sufficient body of evidence upon
whi ch to choose the optinmal pro-
conmpetitive policy. If we were to decline to adopt explicit
rules at all, in effect we would be
permtting states to set different priorities and tinmetables for
requi ring incunmbent LECs to offer
i nterconnection and unbundl ed network el enents. Such an approach
nmeans that we would
bal ance the need to swiftly introduce tel econmunications
conpetition agai nst other policy
priorities. W seek conment on these issues.

34. W also note that, under section 252, states nust
i mpl enent any rul es we establish
under section 251. Section 252 assigns to the states the



responsibility for arbitrating disputes

between the parties, including resolving factual disputes. W
seek comrent on how our nationa

rul es can best be crafted to assist the states in carrying out
this responsibility.

35. In the succeeding sections of this Notice, we invite
parties to comment, with respect
to each of the obligations inposed by section 251, on the extent
to which adoption of explicit
nati onal rules would be the npbst constructive approach to
furthering Congress' pro-conpetitive,
deregul atory goal s of nmaking | ocal telecomrunications markets
effectively conpetitive. W
seek comment on the relative costs and benefits of constraining
or encouragi ng variations anong
the states in carrying out their responsibilities under section
252. W also invite parties to
conment on whet her our rules inplementing section 251 can be
crafted to allow states to
i mpl enent policies reflecting unique concerns present in the
respective states, without vitiating
the intended effects of a scheme of overarching national rules.
We further ask parties to
conmrent on the consequences of fostering or constraining
variability anong the states.

36. As a separate matter, we note that section 251 and our
i mpl enenting regul ati ons
govern the states' review of BOC statenents of generally
avail able ternms and conditions, as well
as arrangenents arrived at through conpul sory arbitration
pursuant to section 252(b). W
tentatively conclude that we should adopt a single set of
standards wi th which both arbitrated
agreenments and BCC statenents of generally avail able ternms nust
conmply. We believe that this
is consistent with both the | anguage and the purpose of the 1996
Act. W seek conment on this
tentative concl usion.

37. On a separate jurisdictional issue, we tentatively
concl ude that Congress intended
sections 251 and 252 to apply to both interstate and intrastate
aspects of interconnection, service,
and network el enents, and thus that our regulations inplenenting
these provisions apply to both
aspects as well. It would make little sense, in terns of
econom cs, technology, or jurisdiction, to
di stinguish between interstate and intrastate conmponents for
pur poses of sections 251 and 252.
I ndeed, if the requirements of sections 251 and 252 regarding
i nterconnection, and our
regul ati ons thereunder, applied only to interstate
i nterconnection, as mght be argued in |ight of
the lack of a specific reference to intrastate service in those
sections, states would be free, for



exanple, to establish disparate guidelines for intrastate

i nterconnection with no guidance from

the 1996 Act. W believe that such a result would be

i nconsi stent with Congress' desire to

establish a national policy framework for interconnection and

ot her issues critical to achieving

| ocal conpetition. As Senator Lott observed, "In addressing

| ocal and | ong distance issues,

creating an open access and sound interconnection policy was the
key objective . . . ."

Representative Markey noted that, "[We take down the barriers of
| ocal and | ong distance and

cabl e conpany, satellite, conputer, software entry into any

busi ness they want to get in."

38. W also tentatively conclude that it would be
inconsistent with the 1996 Act to read
into sections 251 and 252 an unexpressed distinction by assum ng
that the FCC s role is to
establish rules for interstate aspects of interconnection and the
states' role is to arbitrate and
approve intrastate aspects of interconnection agreenents.
Because the statute explicitly
contenpl ates that the states are to foll ow the Conm ssion's
rul es, and because the Conmi ssion
is required to assune the state conmmission's responsibilities if
the state comm ssion fails to act
to carry out its section 252 responsibilities, we believe that
the jurisdictional role of each nust
be parallel. W seek comment on our tentative conclusion. The
argunent has al so been raised
that sections 251 and 252 apply only with respect to intrastate
aspects of interconnection,
service, and network elenents. W seek comment on this argunent
as wel | .

39. Section 2(b) of the 1934 Act does not require a
contrary tentative concl usion.
Section 2(b) provides that, except as provided in certain
enuner at ed sections not including
sections 251 and 252, "nothing in [the 1934] Act shall be
construed to apply or to give to the
Conmi ssion jurisdiction with respect to . . . charges,
classifications, practices, services,
facilities, or regulations for or in connection with intrastate
conmuni cati on service by wire or
radio of any carrier . . . ." As stated above, however, we
tentatively conclude that section 251
applies to certain "charges, classifications, practices,
services, facilities, or regulations for or in
connection with intrastate comuni cation service." |n enacting
section 251 after section 2(b)
and squarely addressing therein the issues before us, we believe
Congress intended for section
251 to take precedence over any contrary inplications based on
section 2(b). W seek conment
on this tentative concl usion.



40. W note that sections 251 and 252 do not alter the
jurisdictional division of authority
with respect to matters falling outside the scope of these
provi sions. For exanple, rates charged
to end users for |ocal exchange service, which have traditionally
been subject to state authority,
continue to be subject to state authority. Indeed, that section
251 does not disturb state authority
over local end user rates may explain why Congress saw no need to
amend section 2(b)
expressly, whereas it did see such a need in its 1993 | egislation
est abl i shing commercial nobile
radi o service (CVMRS). In the 1993 |egislation, Congress
elimnated the authority of states to
regul ate the rates charged for CVMRS and so may have felt that an
express anendment to section
2(b) would be especially helpful. W seek comment on these
i ssues as wel | .

41. W al so seek comrent on the rel ationship between
sections 251 and 252 and the
Conmi ssion's existing enforcenent authority under section 208.
Section 208 of the Act gives
t he Conmi ssion general authority over conplaints regarding acts
by "any common carrier
subject to this Act, in contravention of the provisions thereof."
Does this nean that the
Conmi ssion has authority over conplaints alleging violations of
requirenents set forth in
sections 251 or 252? |If not, in what forumwould such conplaints
be reviewed? |In state
conmi ssions? In courts? 1|s there a relevant distinction here
bet ween conpl ai nts concerning the
formati on of interconnection agreenments and conpl ai nts regarding
i mpl enent ati on of such
agreenments? We al so seek conment on the rel ationship between
sections 251 and 252 and any
ot her source of Comm ssion enforcenment authority that may be
applicable. W further seek
comment on how we might increase the effectiveness of the
enf orcement mechani sns avail abl e
under the 1934 Act, as anended. W seek comment on how private
rights of action mght be
used under sections 206-208 of the 1934 Act, as anended, and the
different roles the
Conmi ssion mght play, for exanple, as an expert agency, to speed
resol ution of disputes in
other forums used by private parties.

B. ol igations Inposed by Section 251(c) on "Il ncunbent LECs"

42. We now turn to the particular provisions of section 251
that the Conmission is
obligated to inplenent under section 251(d)(1). W begin with
section 251(c) because we
believe that provision is the cornerstone of Congress's plan for



openi ng | ocal telecomrunication
markets to conpetitive entry.

43. Section 251(c) establishes obligations for "incunbent
| ocal exchange carriers." An
"i ncunbent |ocal exchange carrier" for a particular area is
defined in section 251(h)(1) as a LEC
that: (1) as of the enactnment date of the 1996 Act, both
"provi ded tel ephone exchange service in
such area" and "was deened to be a nenber of the exchange carrier
associ ati on pursuant to
Section 69.601 of the Comm ssion's regul ations,” or (2)
person or entity" that, on or after
the enactment date of the 1996 Act, "becanme a successor or assign
of a nenmber" of the
exchange carrier association.

is a

44. |In addition, under Section 251(h)(2), the Comm ssion
may, by rule, treat another
LEC or class of LECs as an incunbent LEC if (1) "such carrier
occupies a position in the
mar ket for tel ephone exchange service within an area that is
conparabl e" to that of an
i ncumbent LEC, (2) "such carrier has substantially replaced" an
i ncumbent LEC, and (3) "such
treatnment is consistent with the public interest, convenience,
and necessity and the purposes" of
Section 251. W seek comment on whet her we should establish at
this time standards and
procedures by which carriers or other interested parties could
seek to denonstrate that a
particul ar LEC should be treated as an i ncunbent LEC pursuant to
Section 251(h)(2).

45. W further seek comment on whether state conmi ssions
are pernitted to i npose on
carriers that have not been designated as incunbent LECs any of
the obligations the statute
i mposes on incunbent LECs. We understand that sone states have
found that the negotiation
process between i ncunbent LECs and their potential conpetitors
may nove nore snoothly if
the arrangenents of fered by an i ncunbent LEC are made reci procal
Under this approach, for
exanpl e, a potential conpetitor would be required to make
avail able to an i ncunmbent LEC
directory assistance information on the sanme basis that the LEC
agreed to furnish the
information. Sone parties have all eged, however, that inposing
on new entrants the obligations
i mposed on i ncunbent LECs woul d undermi ne the conpetitive goals
of the 1996 Act. W
seek comrent on whether inposing on new entrants requirenents
that the 1996 Act inposes on
i ncunbent LECs woul d be consistent with the Act's distinction
bet ween the obligations of al
tel ecommuni cations carriers, all LECs and the additiona



obligations of all incunbent LECs.
1. Duty to Negotiate in Good Faith

46. As noted in section |I.B., above, if the parties fail to
negoti ate an agreenent
voluntarily, they nust submit to arbitration. Section 251(c) (1)
states that "each incunbent |oca

exchange carrier has the . . . duty to negotiate in good faith in
accordance with section 252 the
particular terms and conditions of agreements to fulfill the

duties" described in section 251(b) for

LECs and section 251(c) for incumbent LECs. |In addition, section
252(b) (5) provides that,

pursuant to the arbitration process, the refusal of a party to
"participate further in the

negoti ations, to cooperate with the State conmi ssion in carrying
out its function as an arbitrator,

or to continue to negotiate in good faith in the presence of, or
with the assistance of, the State

conmi ssi on shall be considered a failure to negotiate in good
faith." The state conmission is

required to resolve, within 9 nonths after the incunbent LEC
recei ves a request under section

252, any issues that were subnitted for arbitration.

47. W seek comment on the extent to which the Conm ssion
shoul d establish nationa
gui del i nes regardi ng good faith negotiation under section
251(c) (1), and on what the content of
those rules should be. W note that carriers have submitted sone
i nformation alleging that
LECs al ready have enpl oyed certain tactics that the Commi ssion
shoul d deternine violate the
duty to negotiate in good faith. For exanple, carriers have
al | eged that incunbent LECs have
refused to begin to negotiate until the requesting
tel econmuni cations carrier satisfies certain
conditions, such as signing a nondi scl osure agreenent, or
agreeing to limt its legal renedies in
the event that negotiations fail. W believe that such tactics
m ght i npede t he devel opnent of
| ocal conpetition, and may be inconsistent with provisions of the
1996 Act. W seek conmment
on the extent to which these or other practices should be deened
to violate the duty to negotiate
in good faith. W note that courts and the Comm ssion previously
have addressed issues
regardi ng good faith negotiation. W seek comrent on specific
| egal precedent regarding the
duty to negotiate in good faith that we should rely on in
est abl i shing national guidelines
regardi ng section 251(c)(1).

48. A related issue is what effect section 252 has on
agreenments regardi ng service,
i nterconnection, or unbundl ed network el enents that predate the



1996 Act. Section 252(e)(1)
states: "Any interconnection agreenment adopted by negotiation or
arbitration shall be subnmitted

for approval to the State comm ssion.” Section 252(a)(1l) states
that an agreenent for
i nterconnection, service, or network elenent, "including any

i nt erconnecti on agreenent

negoti ated before the date of the enactnent of the

Tel econmuni cati ons Act of 1996, shall be

submitted to the State conmi ssion under subsection (e) of this
section." W seek coment on

whet her these provisions require parties that have existing
agreenments to submit those

agreements to state conm ssions for approval. W also seek
comment on whet her one party to

an exi sting agreenent may conpel renegotiation (and arbitration)
in accordance with the

procedures set forth in section 252.

2. I nterconnection, Collocation, and Unbundl ed El enents

a. | nt erconnecti on

49. Section 251(c)(2) inmposes upon incunbent LECs "the duty
to provide, for the

facilities and equi prent of any requesting tel ecomunications
carrier, interconnection with the

| ocal exchange carrier's network . . . for the transm ssion and
routing of tel ephone exchange
servi ce and exchange access." Such interconnection nmust be: (1)

provi ded by the incunbent

LEC at "any technically feasible point within [its] network;"
(2) "at least equal in quality to

that provided by the |ocal exchange carrier to itself or

[to] any other party to which the

carrier provides interconnection;" and (3) provided on rates,
terms, and conditions that are

"just, reasonable, and nondiscrimnatory, in accordance with the
terns and conditions of the

agreenment and the requirenents of this section and section 252."
The interconnection

obligation plays a vital role in pronoting conpetition by
ensuring that a requesting carrier can

on reasonable rates, ternms and conditions transmt

tel econmuni cations traffic between its

network and the incunbent's network in a reliable and efficient
manner .

50. We believe that uniformnational rules for evaluating
i nterconnecti on arrangenents
woul d Iikely offer several advantages in advancing Congress's
desire to create a pro-conpetitive
nati onal policy framework regardi ng | ocal tel ephone service. For
exanpl e, national standards
woul d i kely speed the negotiation process by elimnating
potential areas of dispute. W note
that, in the past, disputes before the FCC between LECs and



i nt erconnectors have arisen nost

often where our rules |acked specificity, or where no standards
had been adopted. Lingering

di sputes over the terms and conditions of interconnection due to
confusion or anbiguity create

the potential for incunbent LECs to delay entry. For these
reasons we tentatively conclude that

uni forminterconnection rules would facilitate entry by
conpetitors in nmultiple states by

renoving the need to conply with a multiplicity of state
variations in technical and procedura

requirenents.

51. We al so, however, seek conmment on the consequences of
not establishing such
specific rules for interconnection. W seek coment on whether
there are instances wherein the
ainms of the 1996 Act woul d be better achieved by permtting
states to experinment with different
approaches. Wuld permtting substantial variation nmake it
easier for states to respond nore
appropriately to technical, denographic, or geographic issues
specific to that state or region
wi t hout detracting fromthe overall purposes of the 1996 Act?
For exanple, mght technica
di fferences, such as a lack of digital switching capability in a
particul ar network, affect the
technically feasible interconnection points on the network?
Woul d variations in technica
requi renments anong states affect the ability of new entrants to
pl an and configure regi onal or
nati onal networks? For exanple, how would variations in the
definition of "technica
feasibility,"” the nunmber of required points of interconnection,
and met hods of interconnection,
affect the ability of new entrants to plan and configure regi ona
or national networks? How
woul d such variations affect the entrant's ability to depl oy
alternative network architectures, such
as synchronous optical network (SONET) rings, which may deliver
t el ephone service nore
efficiently? Wuld a lack of explicit national standards reduce
predictability and certainty, and
thereby sl ow down the devel opnent of conpetition? Wuld a |ack
of explicit guidelines inmpair
the state's ability to conplete arbitration within 9 nonths of
the date that the interconnection
request was made, or our ability to evaluate BOC conpliance under
section 271 within 90 days?
Wul d a | ack of clear national standards inpair our ability under
section 252(e) to assune a
state comission's responsibilities if the state conm ssion fails
to act to carry out its
responsi bilities under section 252?

52. We al so encourage parties to submit infornmation
regardi ng the approaches taken by



those states that have allowed interconnection. A nunber of
states al ready have adopted a

vari ety of approaches to interconnection. For exanple, New York
sets basic "expectations”

that constitute default provisions if the parties fail to agree.
These provisions include the

availability of two-way trunking facilities and conbi ned trunking
arrangenents. California has

adopted what it calls a "preferred outconmes" approach. Under
this approach, parties are

encouraged to use 13 broad criteria regarding interconnection
arrangenents (the "preferred

out cones") that were established by the State conm ssion to guide
the negoti ati on and

arbitration process. Although parties may devel op different

out cones, preferred outcones

recei ve expedited review and approval. Arbitration judges my
al so use the preferred outcones
as guidelines in cases where the negotiations fail, and they have

the discretion to mandate

i nterconnection provisions that go beyond the preferred outcones.
Wth respect to each of the

i ssues discussed below, we invite conrenters to anal yze the
advant ages and t he di sadvant ages

of the approaches states have adopted with respect to

i nterconnection arrangenents. W also

seek comrent on whether any el enents of these state approaches
woul d be suitable for

i ncorporation into national standards inplenmenting the 1996 Act.
Finally, we ask comenting

parties to identify state approaches to interconnection that they
believe are inconsistent with or

preenpted by the 1996 Act, or that are inadvisable froma policy
per specti ve.

53. We further seek conment on the relationship between the
obligation of incunbent
LECs to provide "interconnection"” under 251(c)(2) and the
obligation of the incunbent LEC, and
all LECs, to establish reciprocal conpensation arrangenents for
the "transport and term nation"
of teleconmmunications pursuant to 251(b)(5). The issue is
significant mainly because, in section
252(d)(2), there is one pricing standard for
under section 251(c)(2) and a
separate one for "transport and term nation" under 251(b)(5).

'i nt erconnecti on"

54. On the one hand, the term"interconnection," as used in
section 251(c)(2), mght
refer only to the facilities and equi prent physically linking two
networks and not to transport
and term nation services provided by such linking -- in which
case there is no overlap in the
coverage of the two sections. On the other hand, the term
"interconnection" as used in section
251(c)(2) might refer to both the physical linking of the two
networks and to transport and



term nation services -- in which case there is considerable
overlap. W seek comment on how

to "interpret” the term"interconnection"” in section 251(c)(2).
Parties that advocate the broader

nmeani ng shoul d al so corment on the overlap in the coverage of the
sections and how t he

overlap affects which section 252(d) pricing standards apply.

55. In the follow ng paragraphs, we discuss the
requirements of the 1996 Act concerning
i nterconnection in nore detail. Mre specifically, we address

i ssues of technically feasible

poi nts of interconnection, just, reasonable, and
nondi scrimnatory terns and conditions, and

qual ity and net hods of interconnection.

(1) Techni cal | y Feasi bl e Points of |nterconnection

56. Subsection (c)(2)(B) requires that incunbent LECs
provi de interconnection "at any
technically feasible point within the [incunbent LEC s] network."
W seek comrent on what
constitutes a "technically feasible point" within the incunbent
LEC s network for purposes of
this section. In this regard, we note that network technol ogy
continues to advance and
enphasi ze that we seek to avoid a static definition that may
artificially limt future
i nterconnection. |Is there a definition of "technically feasible"
that will provide the necessary
flexibility in determining interconnection points as network
technol ogy evolves? Further, to
what extent, if any, should a risk to network reliability or
ot her potential harmto the network be
consi dered in determ ning whether interconnection at a particul ar
point is technically feasible?
We tentatively conclude that, if risks to network reliability are
consi dered in determning
whet her interconnection at a certain point is technically
feasible, the party alleging harmto the
network will be required to present detailed information to
support such a claim W seek
conment on these issues and our tentative concl usion concerning
cl ains of network harm

57. W also tentatively conclude that the m ni nrum f edera
standard shoul d provi de that
i nterconnection at a particular point will be considered
technically feasible within the nmeaning of
section 251(c)(2) if an incunmbent LEC currently provides, or has
provided in the past,
i nterconnection to any other carrier at that point, and that al
i ncumbent LECs that enpl oy
simlar network technol ogy should be required to make
i nterconnection at such points avail able
to requesting carriers. For exanple, many LECs al ready provide
i nterconnection at the trunk-



and | oop-side of the local switch, transport facilities, tandem
facilities, and signal transfer

points. W thus tentatively conclude that interconnection at
those points should be technically

feasible for all incunbent LECs that use technology simlar to
that used by LECs currently

offering interconnection at those points. W believe that as
technol ogy advances, the nunber of

poi nts at which interconnection is feasible may change and
acknow edge that the federal standard

for mninmuminterconnection points should change accordingly.

58. Alternatively, we could allow states to determ ne
whet her interconnection at a greater
nunber of points would also be technically feasible. W seek
comment on whet her al |l owi ng
states to designate additional technically feasible
i nterconnection points would nmake it nore
difficult for a carrier to devel op a regional or nationa
network. In this regard, comrenters
shoul d address additional points at which LECs currently provide
i nt erconnection and on ot her
possi bl e points of interconnection that may be technically
feasi ble. Because the statute inposes
an affirmative obligation on incunbent LECs to provide
i nterconnection at any technically
feasible points in their networks, we further tentatively
concl ude that, where a dispute arises, the
i ncumbent LEC has the burden of denonstrating that
i nterconnection at a particular point is
technically infeasible. W seek comment on this tentative
concl usi on.

59. W also invite parties to submt information concerning
i nterconnection obligations
and policies that state comm ssions have adopted for incunbent
LECs to hel p us determ ne what
poi nts of interconnection states have found to be technically
feasible. W note, for exanple, that
the New York Public Service Conmm ssion (NYPSC) has established
options for interconnection
points that range fromthe incunbent LEC s premises to the
requesting carrier's prem ses, and
i ncl ude any point in between. These options are deened
reasonabl e by the NYPSC, although
they are not requirenents (in contrast to other interconnection
requi renments, which New York
sets up as default provisions). The parties are to negotiate the
actual interconnection points,
however. W al so seek comment on approaches that other states
have adopted for deternmnining
the technical feasibility of interconnection at particular
points. W also seek comment on which
state policies are either inconsistent with the |anguage of the
1996 Act or unwarranted froma
policy perspective.



(2) Just, Reasonabl e, and Nondi scrim natory
I nt erconnecti on

60. Section 251(c)(2)(D) requires that the interconnection
provi ded by the incunbent
LEC be "on rates, terns, and conditions that are just,

reasonabl e, and nondi scrimnatory." W
address the pricing of interconnection, collocation, and
unbundl ed el ements in section I1.B.2.d
bel ow.
61. W seek comment on how to determ ne whether the terns

and conditions for

i nterconnection arrangenents are just, reasonable, and

nondi scrimnatory. For exanple, should

we adopt explicit national standards for the terns and conditions
for interconnection? In

particul ar, we seek coment on whether we shoul d adopt uniform
nati onal gui delines governing

installation, maintenance, and repair of the incunbent LEC s
portion of interconnection facilities.

We al so seek coment on whether we shoul d adopt standards for the
terns and conditions

concerning the paynent of the non-recurring costs associated with
installation. W seek

comrent on whet her the Comm ssion should establish incentives to
encour age i ncunbent LECs

to provide just, reasonable, and nondiscrimnatory

i nterconnection and, if so, what those

i ncentives should be. For exanple, should LECs be required to
neet agreed upon perfornmance

standards for installing or repairing interconnection facilities
and pay |iquidated damages for any

failure to satisfy the agreement? Are there neans of
acconplishing this result that do not

require the propagation of rules detailing specific performance
st andar ds?

62. If we were to establish national guidelines on this
i ssue, we seek comment on state
policies regarding the terns and conditions for interconnection
that m ght serve as nodels. For
exanple, with respect to neet point interconnection arrangenents,
the state of Washi ngton
requires that each conpany pay for and be responsible for
buil ding and nmaintaining its own
facilities up to the neet point, as is typical in this type of
i nterconnecti on arrangenent. W
note that New York permits earnest fees on interconnection
arrangenents to ensure the good
faith nature of interconnection requests before the incunbent LEC
begi ns construction or other
necessary arrangenments for interconnection. That fee is then
applied to the requesting party's
costs for interconnection. W recognize, however, that LECs
potentially could use such fees
and other terns and conditions to delay and deter entry. W



invite parties to comment on this

approach as well as on other states' policies. W specifically
seek comrent on whet her such

policies are consistent with the pro-conpetitive and deregul atory
tenor of the Act. W seek

comment on whether any state substantive rules regarding the
terms and conditions for

i nterconnection mght be adopted as a national standard, as well
as comrent on which state

rul es might be inconsistent with the 1996 Act.

(3) Interconnection that is Equal in Quality

63. Section 251(c)(2)(C) requires that the interconnection
provi ded by the incunbent
LEC be "at |l east equal in quality to that provided by the
[incunbent LEC] to itself or to any
subsidiary, affiliate, or any other party to which the carrier
provi des interconnection.” W seek
commrent on what criteria nmay be appropriate in determnining
whet her interconnection is "equa
inquality." W seek comrent on whether these criteria should be
adopted as a nationa
standard, or whether conpetitive objectives would be achi evabl e
by all owi ng variations and
experinentati on anong states. W also seek comrent on rel evant
state requirenments, such as
those in lowa, which prohibit a rate-regulated i ncunbent from
providing inferior interconnection
to another provider. W invite parties to coment on this and
ot her provisions that night
gui de our efforts in inplenmenting the "equal in quality"
requi rement of the 1996 Act.

(4) Rel ati onshi p Between | nterconnection and Q her
ol igations
Under the 1996 Act

64. Section 251(c)(2) further requires incunbent LECs to
provi de i nterconnection with
the LEC s network "for the facilities and equi pnent of any
requesting tel ecomuni cations

carrier.” |In conparison, section 251(c)(6) inmposes upon

i ncumbent LECs "the duty to

provide . . . for physical collocation of equipnment necessary for
i nterconnection.” W note that

section 251(c)(6) regardi ng physical collocation does not
expressly limt the Conm ssion's

aut hority under section 251(c)(2) to establish rules requiring
i ncunbent LECs to nake avail abl e

a variety of technically feasible nethods for interconnection.
These net hods may, for exanpl e,

i ncl ude neet point arrangenent as well as physical and virtua
collocation. W tentatively

concl ude that the Conmission has the authority to require, in
addition to physical collocation,

virtual collocation and neet point interconnection arrangenents,



as well as any other reasonable
nmet hod of interconnection. W seek coment on this tentative
concl usi on.

65. W seek conment on the various state requirenents
concer ni ng net hods for
i nterconnection. For exanple, in the state of Washington, the
conmi ssi on has ordered that
conpani es establish nutually agreed upon neet points for purposes
of exchanging local traffic.
I ncunbent LECs may establish, through negotiations, separate neet
poi nts for each conpany, or
a conmon hub by which multiple conpanies can come together
efficiently. Oregon requires
that requesting carriers be permitted to interconnect with
i ncumbent LECs by negotiating
nutual |y acceptable arrangenents, including neet points.
Maryl and al |l ows the incunbent LEC
the option of using virtual or physical collocation, subject to
conmi ssion review. W seek
i nformati on on these and other simlar state requirenents. W
seek comment on whet her any
state requirements concerni ng nethods for interconnection m ght
be appropriately adopted as a
nati onal standard. W also seek comment concerning those state
requi renments that nmay be
i nconsistent with the 1996 Act or inappropriate froma policy
st andpoi nt .

b. Col | ocati on

66. Section 251(c)(6) of the Act requires incunbent LECs to
provide "for the physica
col l ocati on of equi pnent necessary for interconnection or access
to unbundl ed network el ements
at the premi ses of the | ocal exchange carrier, except that the
carrier may provide for virtua
collocation if the local exchange carrier demonstrates to the
State commi ssion that physica
collocation is not practical for technical reasons or because of
space limtations." Section
251(c)(6) fosters conpetition by ensuring that a conpetitor may
install equi pnent necessary for
i nterconnection or access to unbundl ed network el enents on LEC
prem ses and gi ves
conpetitors access to the LEC central office to install
mai ntain, and repair this equipnent.

67. The establishment of national rules with respect to at
| east sone issues regarding
col l ocation woul d appear to offer several inportant benefits.
For exanple, we believe that
nati onal standards woul d speed the negotiati on process by
elimnating potential areas of dispute.
Li ngeri ng di sputes or anbiguity regarding the parties'
obligations nmay delay conpetitive entry.
In addition, uniform standards woul d probably facilitate entry by



conpetitors in multiple states

by renmpoving the need to conply with a patchwork of state
variations in technical and procedura

requirements. Finally, clear uniformrules could add speed,
fairness, and sinplicity to the

arbitration process, and reduce uncertainty. W also note that
beginning in 1992, the

Conmi ssi on adopted both physical and virtual collocation rules
and that these rules were then

used by several states to develop their own approaches to
collocation. W therefore tentatively

conclude that we should adopt national standards where
appropriate to inplenent the collocation

requi rements of the 1996 Act.

68. W also seek comment on the extent to which we should
establish national rules for
collocation that allow for some variation anong states, and on
the advant ages and di sadvant ages
of permtting such variation. Wuld pernitting materia
variation foster conpetition and nake it
easier for states to respond nore appropriately to issues
specific to that state or region? Wuld
variations in technical requirements anmong states affect the
ability of new entrants to plan and
configure regional or national networks? Wuld a |ack of
speci fic national standards reduce
predictability and certainty, and thereby sl ow down the
devel opment of conpetition? Wuld a
lack of explicit guidelines inmpair the state's ability to
conplete arbitration within 9 nonths of
the date that the interconnection request was made, or our
ability to eval uate BOC conpliance
under section 271 within the statutory tine-frame? Wuld a |ack
of specific national standards
i mpair our ability under section 252(e) to assune a state
conmi ssion's responsibilities if the
state commission fails to act to carry out its responsibilities
under section 2527

69. We al so encourage parties to submit infornmation
concerning specific state
approaches regarding collocation that m ght provide useful nopdels
for national guidelines. In
several states, including California and New York, incunmbent LECs
currently provide physica
collocation. Under California' s "preferred outcones" approach,
the "preferred outcome"
concerni ng physical collocationis simlar to rules the FCC
previously established for physical
collocation. California presently allows LECs to offer virtua
or physical collocation. New
York applies a conparably efficient interconnection (CEl)
standard to both new entrants and
i ncumbent LECs, that requires that interconnection be technically
and econom cal |y conparabl e
to actual physical collocation. New York does not have detail ed



physi cal collocation

requi renents under the CEl standard, but rather |eaves such
matters to negotiati on between the

parties. Currently in New York, Rochester Tel ephone and NYNEX
both of fer physica

collocation to satisfy the CEl standard. |n other states,
i ncumbent LECs currently provide only
virtual collocation. 1llinois, which had originally nandated

physi cal collocation, recently

adopted rules regarding virtual collocation. The state of

Washi ngton al so pernits virtua

collocation and has stated that such charges for virtua

col l ocati on should be no higher than

charges for physical collocation. The Washi ngton Comm ssion al so
concl uded that, if meet point

i nterconnection arrangenents are established by nmutual agreenent,
deci si ons about where

equi prent is placed will be resolved as part of that negotiation,
and therefore a virtua

collocation tariff probably woul d not be necessary. Finally,
Florida permts LECs to offer both

virtual and physical collocation, but has left the details of
such arrangenents to negotiation

between the parties.

70. W seek conmment on whether one or nore of these state
col l ocation policies would
be suitable for use as a national standard. W al so seek coment
on state policies that
commenters believe are inconsistent with the goals of the 1996
Act, or that are inadvisable from
a policy perspective. 1In this regard, parties are specifically
asked to comment on the possible
consequences of requiring new entrants with regi onal or nationa
busi ness plans to conmply with
di vergent state requirenents.

71. In light of our tentative conclusion that we should
adopt national guidelines
concerni ng physical and virtual collocation, we seek comrent on
what specific regul ations
woul d foster opportunities for |local conpetition. For exanple,
section 251(c)(6) mandates
physi cal collocation at the "prem ses"” of an incunbent LEC
Consi stent with the ordinary
nmeani ng of the term "premn ses,
"prem ses" includes, in addition
to incunmbent LEC central offices or tandem offices, all buildings
or simlar structures owned or
| eased by the incunbent LEC that house LEC network facilities.
W seek comment on this
tentative conclusion. W also seek comment on whether structures
housi ng LEC net wor k
facilities on public rights of way, such as vaults containing
| oop concentrators, or simlar
structures shoul d be deened to be LEC prenmises. W note that
collocation of facilities inside

we tentatively conclude that



such structures would still be subject to the technica
feasibility and space availability Iimtations
of section 251(c)(6).

72. Section 251(c)(6) requires the incunbent LEC to provide
for the physical collocation
of equi prent necessary for interconnection or access to unbundl ed
network el ements. We seek
conment on what types of equi pnent conpetitors should be
permitted to collocate on LEC
prem ses. Section 251(c)(6) also allows the incunbent LEC to
provide virtual collocation
i nstead of physical collocation in specific |locations if "the
| ocal exchange carrier denonstrates to
the state conm ssion that physical collocation is not practica
for technical reasons or because of
space limtations." W seek comment on whet her we should
establish guidelines for states to
apply when determ ni ng whet her physical collocation is not
practical for "technical reasons or
because of space limtations," and, if so, what those guidelines
m ght be. For exanple, to what
extent, if any, should the risk of reduced reliability or other
harmto the network be considered
as a technical reason justifying a refusal to offer physica
col l ocation, and what type of evidence
nust the LEC offer to prove its clain? W also seek conment on
whet her national guidelines
may be necessary to prevent anticonpetitive behavior by the
mani pul ati on or unreasonabl e
al l ocation of space by either the i ncunbent LEC or new entrants.

73. Finally, we seek comment on whet her we shoul d adopt
conpr ehensi ve nationa
standards for collocation by readopting our prior standards
governi ng physical and virtua
coll ocation that we established in the Expanded | nterconnection
proceedi ng. In that
proceedi ng, we addressed standards governing, anmpong ot her things,
the follow ng: space
exhaustion and al |l ocation; types of equi pnment that could be
pl aced, or designated for placenent,
in incumbent LEC offices; points of entry; insurance; and
exenptions from physical collocation
requi renents based on space limtations. We al so seek coment
regardi ng whet her we shoul d
nodi fy those standards, in light of: (1) the new statutory
requi rements; (2) disputes that have
arisen in the subsequent investigations regarding the LECs'
physical and virtual collocation
tariffs; or (3) additional policy considerations. W also
tentatively conclude, in light of the
court decision in Pacific Bell v. FCC, that our existing policies
on expanded i nterconnection
for interstate special access and switched transport services
shoul d continue to apply pursuant to



our authority under sections 201 and 251(g). W seek conment on
this tentative concl usion.

C. Unbundl ed Net work El ements

74. Section 251(c)(3) inposes a duty upon incunbent LECs
"to provide, to any
requesting tel ecormunications carrier for the provision of a
t el econmuni cati ons service,
nondi scrim natory access to network el ements on an unbundl ed
basis at any technically feasible
point on rates, terns, and conditions that are just, reasonable,
and nondi scrimnatory in
accordance with the terns and conditions of the agreenment and the
requi rements of this section
and section 252." |Incunbent LECs are required to provide these
network el enents "in a manner
that allows requesting carriers to conbine such elenments in order
to provide such
tel ecommuni cations service." |n addition, section 251(d)(2)
provi des that the Conmission, in
det erm ni ng which network el ements incunbent LECs shoul d
unbundl e, "shall consider, at a
m ni mum whet her (A) access to such network el ements as are
proprietary in nature is necessary;
and (B) the failure to provide access to such network el enents
woul d inmpair the ability of the
tel econmuni cati ons carrier seeking access to provide the services
that it seeks to offer.”

75. Together, sections 251(c)(3) and 251(d)(2) foster
conpetition by ensuring that new
entrants wi shing to conpete with incumbent LECs can purchase
access to those network
el ements that they do not possess, without paying for el enents
that they do not require. The
ability to purchase, at reasonable, cost-based prices, access
only to those network el ements a
carrier needs allows new entrants to enter the LEC s market
gradual ly, building their own
networ ks over tinme, and purchasing fewer unbundl ed el enrents as
their own networks devel op.
Further, new entrants can purchase access to those el enents
i ncunmbent LECs can provi de nost
efficiently, and at the sane tine build their own facilities only
where it would be efficient.

76. In addition, the requirement that rates, terns, and
conditions be just, reasonable, and
nondi scrimnatory: (1) prevents the incunbent LEC from offering
unbundl ed el ements on rates,
terns, and conditions so overpriced or burdensone as to
di scourage conpetition; (2) enables
new entrants to discipline the incunbent's pricing;, and (3)
allows entrants to take market share
fromthe incunbent if the newentrant is nore efficient or if the
i ncurbent attenpts to charge



prices above conpetitive |evels.

77. Section 251(d)(2) provides that the Commi ssion will
"determ n[e] what network
el ements shoul d be made avail abl e for purposes of subsection
(c)(3)." As aresult of this
provision, and the obligation created by section 251(d)(1), we
tentatively conclude that section
251 obligates the Conmission to identify network el ements that
i ncunbent LECs shoul d
unbundl e and nmake avail able to requesting carriers under
subsection (c)(3). Rather than item ze
an exhaustive list of network el enents, however, sone of which
conpeting carriers my not
desire, we further tentatively conclude that the Conmi ssion
shoul d identify a mninum set of
network el ements that incunbent LECs nust unbundle for any
requesting tel ecomuni cations
carrier, and, to the extent necessary, establish additional or
di fferent unbundling requirenments in
the future as services, technol ogy, and the needs of conpeting
carriers evolve. W seek
conment on these tentative concl usions.

78. Carriers may, of course, voluntarily negotiate
agreenments for unbundling el enents
that differ fromthose addressed by the Conm ssion under section
251(c)(3). In addition,
section 252(e)(3) preserves a state's authority to inmpose other
requirenents of state lawin its
review of arbitrated agreenents. Thus, to the extent such
requirements are consistent with the
provi sions of section 251(c)(3) and our rules, we tentatively
concl ude that states may require
addi ti onal unbundling of LEC networKks.

79. In light of our obligations under sections 251(d) (1)
and 251(d)(2), we also seek
conment on whether and to what extent, beyond nerely identifying
network el ements that
i ncumbent LECs nust provide on an unbundl ed basis pursuant to
subsection (c)(3), the
Conmi ssi on shoul d establish m ni mum requirenents governi ng such
unbundl i ng. These
requi rements coul d include, for exanple, provisioning and service
interval s, nondiscrimnation
saf eguards, and technical standards. W believe that m ni num
nati onal requirements governing
t he unbundling of network elenents would likely offer severa
advant ages. Such requirenents
woul d provide uniformtechnical requirenents, and woul d enhance
the ability of new entrants to
take advantage of econom es of scale and to plan and depl oy
networ ks stretching across state
and LEC boundaries. W note that tel ecomruni cati ons equi pnent
has heret of ore been provided
by national manufacturers selling to a nation-w de narket,



wi t hout substantial regional or state-

to-state variation in equi prent design. M ninum nationa
requi renents al so nay ensure sone

| evel of network and equi pnent interoperability between both
conpeting and noncompeti ng

carriers. Further, Conm ssion mnimms would reduce or elimnate
the need for certain

duplicative decision-making by the states, provide a ready
framework for the many states that

have not acted to unbundl e LEC networks, and speed the

negoti ati on and arbitrati on processes

by reducing any anbiguity in the parties' obligations. Thus,
states could rely on a set of

general |y applicable mninmmrequirements, while prescribing
additional rules of unbundling

tailored to their particular circunstance.

80. W al so seek conment on whether and to what extent we
shoul d establish nationa
rul es for unbundl ed network el enents that allow for sone
vari ati on anong states. For exanple,
we seek comment on the extent to which such rules should permt
states to inpose different
obligations to address state-specific concerns and to experi nment
with alternative approaches, and
whet her pernitting such variation would better achieve the goals
of the 1996 Act. Wuld
variations in technical requirenments anmong states affect the
ability of new entrants to plan and
configure regional or national networks? Wuld a | ack of
explicit requirenments inpair a state's
ability to conplete arbitrations within the prescribed
time-frane, or our ability to evaluate BOC
conpl i ance under section 271 within 90 days? Wuld a | ack of
clear national rules inpair our
ability under section 252(e) to assune a state conmi ssion's
responsibilities if the state
conmi ssion fails to act to carry out its responsibilities under
section 2527

81. We al so encourage parties to provide us with
i nformation regarding the policies that
states have adopted to address network unbundling. While nany
states have not acted at all to
unbundl e LEC networks, several states have ordered sonme anount of
LEC networ k unbundl i ng.
States such as Illinois, New York, California, and Maryl and
require, or plan to require, LECs to
unbundl e at | east |ocal |oops. New York, for exanple, has
i mpl enented a request - based
approach that requires unbundling only for requested el enents (to
date |l ocal |oops and ports),
and then only if essential facilities are involved. O her
states, such as Maryl and and Fl ori da,
require LECs to unbundle all network elements to the extent
technically feasible and
"reasonabl e" or "economically feasible,"” and address unbundli ng



requirenments for a specific

el ement when that elenment is requested. 1In contrast to these
request - based approaches, sone
states, such as Col orado, Hawaii, and California, determ ne an

essential or "key" set of LEC

network el ements that LECs nust unbundle. W seek comrent on the
policies that other states

have adopt ed.

82. Finally, with respect to each of the issues discussed
bel ow, we request conment on
whet her any existing state approaches, alone or in conbination,
woul d be suitable for
i ncorporation into national rules inplenenting section 251(c)(3).
W al so ask commenti ng
parties to identify state approaches that they believe are either
inconsistent with the 1996 Act or
that are inadvisable froma policy perspective.

(1) Net wor k El erment s

83. Section 3(29) defines a "network el enent" as both "
facility or equi pment used in

the provision of a tel ecommunications service" as well as
"features, functions, and capabilities

that are provided by neans of such facility or equipnent."”
According to the Joint Explanatory

Statenent, "[t]he term network elenment' was included to describe
the facilities, such as loca

| oops, equiprent, such as switching, and the features, functions,
and capabilities that a [LEC

nust provide for certain purposes under other sections of the
conference agreement." W

believe that under this broad definition, an entire | ocal |oop,
for exanple, could constitute a

single network el enment, or conprise several network el enments. An
alternative interpretation,

al beit one that would provide conpetitors less flexibility, is
that a network el ement, once

defined, cannot be subdivided. W seek conment on our nore
flexible interpretation of

"network elenent,"” and how to apply the definition in accordance
wi th the unbundling proposals

di scussed bel ow.

a

84. We al so seek conment on the apparent distinction, drawn
in the definition of
"network elenent” in the 1996 Act, between the "facility or
equi prent used in the provision of a
tel econmuni cati ons service," and the service itself. W request
conment on the neani ng and
significance of such a distinction in general and with respect to
particul ar el ements. For
exanpl e, because the nature of a network el ement, under the
definition in the 1996 Act, is a
facility or function, and is not dependent upon the particul ar
services offered by neans of such



facility or function, does the purchase of access to such an

el ement entitle, or indeed obligate the

requesting carrier to provide the custoner with all services,
intrastate and interstate, that use the

el ement? Under this reading of the statute, a tel ecomunications
carrier that purchased |oca

switching as a network el ement would use that elenent to provide
what ever intrastate and

interstate switching services the custoner desired. As discussed
nore fully below in section

I1.B.2.e., such an entitlenent or obligation to provide all of
the services that a particular network

el ement currently is used to furnish may distingui sh network

el ements from exi sting access

servi ces.

85. In addition, we request comrent on the relationship
bet ween section 251(c)(3),
concer ni ng unbundl i ng, and section 251(c)(4), which addresses
resal e of incunmbent LEC
services. Specifically, may requesting carriers order and
conbi ne network elements to offer the
same services an incunmbent LEC offers for resal e under subsection
(c)(4)? Does subsection
(c)(3) in effect provide new entrants with an alternative way to
"resel|l" the services of incunmbent
LECs in addition to the specific resale provision in subsection
(c)(4)? In this regard, we note
that section 252(d) provides different pricing standards for
these two subsections, and we ask
commenters to address the inplications of this difference. To
the extent that section 251(c)(3)
contenpl ates the purchase of unseparated facilities (i.e.
facilities used to provide both intra- and
interstate services), as discussed above, we note that a
tel ecomuni cati ons carrier woul d not
necessarily be purchasing the sane service(s) it would under
section 251(c)(4). Does the
difference, if any, between network el ements and the services
provi ded by neans of such
el enents play a neaningful role in distinguishing these two
subsections? W invite parties to
comment on these and any other issues raised by the interplay of
subsections (c)(3) and (c)(4).
Parties should base their coments on specific statutory
| anguage.

(2) Access to Network El enents

86. Section 251(c)(3) requires incunbent LECs to provide
"access" to network el enents
"on an unbundl ed basis." W interpret these ternms as requiring
i ncumbent LECs for a fee to
provi de requesting carriers with the ability to obtain a
particular element's functionality, such as
a local loop's function of transmitting signals froma LEC
central office to a custoner prem ses,



separate fromthat of other functionalities or network el enents,
such as the local swtch.

Further, the term "unbundl ed" suggests that there nmust be a
separate charge for each purchased

network element. W seek comrent on this and any alternative

i nterpretations of section

251(c) (3).

87. Section 251(c)(3) further mandates that incunbent LECs
provi de access to network
el enents on an unbundl ed basis "at any technically feasible
point." Parties are asked to
identify and describe, in brief, each network el ement for which
they believe access on an
unbundl ed basis is technically feasible at this tinme. Further,
we seek comment on whether a
dynami c definition of "technically feasible" is practical for
i dentifying el enents beyond those
di scussed here, and, if so, what such a definition should be. W
al so ask whether the states,
rather than the Conmi ssion, may apply the definition during the
arbitration process. We further
request that parties conrent on experiences w th providing or
pur chasi ng access to el ements
currently unbundl ed by the states, and any state approaches to
determning the technica
feasibility of unbundling el enents that the Comm ssion could use
in a national nodel. W also
seek comrent on whether the technical feasibility of
i nterconnection at a particular point affects,
at least in part, the technical feasibility of providing access
to a network el enent on an
unbundl ed basis at that point. Finally, because subsection
(c)(3) inmposes an affirmative
obligation on incunbent LECs to provide unbundl ed el enents, we
tentatively concl ude that
LECs have the burden of proving that it is technically infeasible
to provide access to a particul ar
network element. W also tentatively conclude that the
unbundl ing of a particular network
el enment by one LEC (for any carrier) evidences the technica
feasibility of providing the same or
a simlar element on an unbundl ed basis in another, sinmlarly
structured LEC network. W seek
conment on these tentative concl usions.

88. In addition to technical feasibility, section 251(d)(2)
requires that the Commi ssion
"“consider, at a mininum whether . . . access to such network
el ements as are proprietary is
necessary, and [whether] the failure to provide access to such
network el ements would inpair
the ability of the tel ecommunications carrier seeking access to
provide the services that it seeks
to offer.” W seek comrent on the extent to which the Comi ssion
nmust "consider" these
st andards, how these standards should be interpreted, and on any



addi ti onal considerations, such

as possible risks to network reliability or other harm W note
that the 1996 Act uses the terns

"technically feasible" and "econom cally reasonabl e" together in
ot her sections of the Act, and

we seek comment on what effect the absence of the term
"econom cal ly reasonable" in section

251(c)(3) has on econom c considerations. Further, we request
conment on whether this

om ssion could be construed to inply that Congress intended for
carriers requesting unbundling

to pay its cost, and on whether that construction is consistent
with the intent of the 1996 Act.

89. We al so request comment on whet her the Conmi ssion
shoul d establish m ni mum
requi rements governing the "terns" and "conditions" that would
apply to the provision of al
network el ements. For exanple, should the Comm ssion require
i ncumbent LECs to provide
network el ements using the appropriate installation, service, and
mai nt enance intervals that apply
to LEC custoners and services? Alternatively, should the
Conmi ssion require LECs to conply
wi th national or industry-based standards? Wuld ninimum
nati onal requirenments for electronic
ordering interfaces reduce the time and resources required for
new entrants to conpete in
regi onal markets? Wat standard unbundling terns and conditions,
i f any, should the
Conmi ssion use in evaluating applications under section 271(b)?
Woul d national rules aid the
states in arbitrating agreenents within the statutory period? |If
parties believe that the
Comm ssi on should specify minimumterns and conditions, we seek
conment on what those
terms and conditions should be, and how those terns and
conditions mght be enforced. Parties
are encouraged to cite specific exanples fromthe states that
coul d be incorporated into
m ni mum nati onal requirenents.

90. In addition, we request comment on the neaning of the
requi rement in section
251(c)(3) that LECs provide unbundl ed network el enents "in a
manner that all ows requesting
carriers to conbine such elenents in order to provide .
t el ecommuni cati ons service." For
exanpl e, should the required facilities or services associated
with a particular network el enent
vary dependi ng on the services the requesting carrier wi shes to
provide or on the types of
facilities the requesting carrier will use in combination with
the requested el ements? W al so
seek comment on the relationship between this provision and
section 251(d)(2)(B), discussed
above, which requires the Conm ssion to consider whether the



failure to provide access to an
el ement would inpair the ability of a requesting carrier to
provi de a desired service.

91. Section 251(c)(3) further requires incunbent LECs to
provi de requesting carriers
with "nondi scrimnatory" access to unbundl ed network el ements.
That section also requires
LECs to provide access on "termnms, and conditions that are .
nondi scrimnatory." W seek
comment on what mnimumrequirenents, if any, we should adopt to
ensure that LECs do not
di scrim nate anong requesting carriers. For exanple, one
criterion mght be whether an end
user could perceive any differences in the quality of service
provi ded by one carrier as conpared
with another. Another criterion mght be to require LECs to nmake
it as easy to switch loca
service providers as it is for customers to switch interexchange
providers. Further, unlike
subsection (c)(2), which requires that interconnection offered
requesting carriers be "at |east
equal in quality to that provided" by the LEC itself, subsection
(c)(3) does not contain such a
requi renent. Neverthel ess, we request comrent on whether we can
and shoul d prohibit an
i ncumbent LEC from providing requesting carriers with access
inferior to that which it provides
itself.

(3) Speci fic Unbundling Proposals

92. W now consider particular network el ements to which
i ncumbent LECs nust
provi de access on an unbundl ed basis under section 251(c)(3). As
di scussed above, we propose
to identify a m ni mum nunber of elenments that incunbent LECs nust
unbundl e, and we seek
conmment on what mini num requirenments of unbundling, if any, the
Conmi ssi on shoul d adopt
for each elenent. AT&T, for exanple, has publicly advocated that
t he Commi ssi on shoul d
require the unbundling of eleven network el enents: | oop
di stribution, concentration, and feeder
plant; local and access tandem swi tches; dedi cated and comon
transport; SS7 signalling |inks,
signal transfer points, and signal control points; and operator
services. M advocates, in
addi ti on, the unbundling of [oop and trunk ports fromloca
swi tching. Sone LECs favor the
unbundling of significantly fewer el enents.

93. We address bel ow four categories of elenents: | oops,
swi tches, transport facilities,
and signaling and databases. For each of the proposed network
el ements discussed in these
categories, we request that parties conment on the follow ng



i ssues:

(1) the technical feasibility of providing access to that
or an equival ent el ement on an
unbundl ed basi s, how such access shoul d be provided,
and any denonstrabl e
network reliability concerns;
(2) whet her and to what extent LECs currently allow ot her
carriers to access such
el enent s;
(3) whet her the Comm ssion should establish a standard for
defining the el ement, and
if so, what level of technical detail is required in
the definition, and what facilities
or functionalities should be included or excluded from
the definition;
(4) whet her the Comm ssion shoul d establish m nimum
requi rements for the terns
and conditions of provisioning the elenent, and if so,
what they shoul d be;
(5) whet her the failure to unbundl e the el enent woul d
inmpair a requesting carrier's
ability to provide the services that it seeks to
of fer;
(6) whet her proprietary interfaces or technol ogy are
i nvol ved in providing the
element, and if so, whether unbundl ed access to the
el ement is necessary; and
(7) any other issues presented by the unbundling of this
el ement that are inportant to
ef fectuating the goals of section 251(c)(3) and the
1996 Act.

(a) Local Loops

94. W propose to require incunbent LECs to provide |oca
| oops as unbundl ed net wor k
el ements. The Joint Explanatory Statenment acconmpanying the 1996
Act expressly cites the |ocal
| oop as an exanple of a network element. In addition, the
conpetitive checklist of section
271(c)(2)(B) specifies the unbundling of |ocal |oops fromloca
swi tching or other services as a
precondition to BOC provision of in-region interLATA services.
Further, several states have
ordered, and LECs currently offer, |oops unbundled fromloca
swi tching, and thus we
tentatively conclude that the unbundling of local |oops is
technically feasible.

95. We first seek comment on whether and the extent to
whi ch the Conmmi ssion should
prescribe a set of mninmmrequirements for unbundling and
provi sioning | oops. For exanple,
we could require only that incunmbent LECs nust, upon request,
provide at central offices
i ndi vidual transm ssion |links to custoner preni ses regardl ess of



the technol ogy involved. It

appears, however, that in states that already have ordered | oop
unbundl i ng, the genera

requirement to unbundle is nmerely the first step in a process of
providing new entrants with

nmeani ngful facilities with which to conpete.

96. The New York Conmi ssion, for exanple, having
antici pated and addressed many of
the probl ems associated wi th unbundling | oops and ports, is stil
grappling with i ssues such as
operational interfaces between carriers, the timng of |oop
provi sioning relative to number
porting, and underlying delivery systens supporting
| oop-provisioning. In view of such
conpl ex and resource-intensive issues, we seek comment on whet her
there are m ni mum
requi rements that would build upon the progress of preexisting
state initiatives and facilitate the
provi sioni ng of unbundl ed | oops. Wat requirenents, for exanple,
woul d avoid the need for
duplicative decision-making by states and variati ons anbng states
in the effectiveness of | oop
unbundl i ng, while better enabling new entrants to plan and fund
regi onal networks? To what
extent is the avoidance of interstate duplication and variation
necessary to achieving the goals of
the 1996 Act? How should the Conm ssion structure nationa
requi rements to provide sufficient
flexibility to carriers and the states for use of different or
new "| oop" technol ogi es or services?

97. In addition, we tentatively conclude that we should
require further unbundling of the
| ocal |oop. We seek comment on which subl oop el enents are
technically feasible to unbundl e.
For exanple, the Conmi ssion could require incunbent LECs to
provi de access to | oop feeder
and distribution plant on an unbundl ed basis at renmpte switching
or concentration sites, in
addition to access to the switching or concentration equi prent
itself. Hawaii, for exanple,
divides local |oop functions into these three categories.
[I'linois also recently required LECs to
provi de subl oop el enents in response to a bona fide request.
Such requests may cone from
carriers deploying cable or fiber feeder facilities that |ack
distribution plant. W thus seek
comment on whether requiring access to loops prior to their
concentration or nultiplexing would
all ow requesting carriers to provide services they could not
provide at LEC central offices, and
whet her such access would involve proprietary equi pment.
Finally, we request comment on
what m ni num requi renents for subloop unbundling, at this early
stage where few if any states
have addressed the issue, would pave the way for rapid adoption



and provision of subl oop
el ement s.

(b) Local Switching Capability

98. In addition to the local |oop, we tentatively concl ude
that incunbent LECs shoul d
provi de unbundl ed | ocal switching capability as a network
el ement. The Joint Explanatory
Statement expressly cites switching equi pnent as an exanple of a
network element. In
addition, the conpetitive checklist of section 271(c)(2)(B)
speci fies the unbundling of |oca
switching fromtransport, local |oop transm ssion, or other
services as a precondition to BCOC
provision of in-region interLATA services. Finally, we believe
unbundl i ng of local swtching
capability is critical to the inplenentation of section 251(c)(3)
and the provision of conpeting
t el ecommuni cati ons servi ces.

99. Unlike a local |oop, local swtching equipnent is often
shared by thousands of
customers. As a result, it may be difficult to identify or
define the use of such equi prent for a
particul ar custoner. One possible way to identify a swi tching
element is to define the el ement
in terms of the capacity of a local switch to switch traffic from
line to line, line to trunk, trunk
to line, or trunk to trunk. This is both the npbst essential and
rudi mentary capacity of a loca
switch. Today's nodern sw tches, however, are capable of
significantly nore advanced
functions, such as call waiting, conference calling, signaling,
and centrex. Under the 1996 Act's
definition of network el enent, these functions could constitute
i ndi vi dual network el ements
separate fromthe basic switching functionality, or could be
grouped in part or whole with the
basic functionality, which would allow requesting carriers, in
turn, to offer the functions they
desire.

100. Illinois, for exanple, is investigating a "loca
swi tching platforni approach to
unbundling the local switch. The platformis described in terns
of "virtual" switch capacity,
including all the services and functions perfornmed by the switch
on a per line basis, such as
di al tone, tel ephone nunber provision, all CLASS and CCF features,
originating and term nating
usage, and 911 services. According to its advocates, unlike
nmerely reselling a single swtching
service, under the platformstructure requesting carriers incur
added ri sk because the cost of the
platformincludes the cost of all functionalities provided by the
switch on a per line basis,



regardl ess of the functionalities ultimtely purchased by an end
user. This added risk translates

into added profits if the requesting carrier is able to sell a
conbi nati on of these switching

functionalities at a higher profit than woul d have been possible
under a sinple resale

arrangenent. Mbreover, because requesting carriers are not tied
to the incunbent LEC s retai

price structure, concerns about possible price squeezes are
reduced.

101. Oher states have defined a switching "port," which
usual l'y includes all the
capabilities of the |ocal network provided at the main
distribution frame of a LEC central office.
For exanple, New York treats a port essentially as an
i nterconnection point into the rest of the
NYNEX network. Thus a port defined in this way is not in the
nature of an unbundl ed el enent
that a competing carrier could conmbine with its own transport and
other loop facilities to provide
a conpeting tel ecommuni cati ons service. Rather, such a port is
effectively equivalent to the
LEC s bundl ed retail local service offering mnus the |oop. W
seek coment on whet her such
a definition of "port" is consistent with the requirenents of
section 251(c)(3), especially the
requi rement that incunbent LECs provide elenments in a manner that
allows carriers to comnbine
themto provide tel ecomuni cati ons services. Further, we seek
conment on alternative
definitions of "port," and on whether the port should be a
separ at e unbundl ed el enent fromthe
swi tch.

102. We al so request comment on these and alternative
approaches to unbundling the
| ocal switch, and on the technical feasibility of such
approaches. Under the switching platform
approach, for exanple, what control, if any, can and shoul d
requesting carriers have over the
operations of a LEC | ocal switch, and is access to proprietary
functions or equi pnment necessary?
Further, should the Comm ssion identify several permssible
approaches to swi tch unbundling,
and what mnimumrequirenents, if any, should apply? What
requi renents of switch unbundling
woul d hel p the Commi ssion in eval uating applications under
section 271(b), and the states and
the courts in arbitrating and eval uati ng agreenments between
carriers?

103. Finally, in conjunction with the next section
addressing transport facilities, we
request conment on whether requirenments governing a | oca
switching el enent could be tailored
to apply to a tandem switching elenent. Parties should address



the issues di scussed above in the
cont ext of tandem sw tches.

(c) Local Transport and Special Access

104. We al so propose to require incunbent LECs to provide
access to unbundl ed
transport facilities as network elements. W note that the
conpetitive checklist of section
271(c)(2)(B) requires the provision of |ocal transport fromthe
trunk side of a LEC switch
unbundl ed from swi tching or other services as a precondition to
BCOC provi sion of in-region
i nter LATA services. W tentatively conclude that the unbundling
of local transport and specia
access facilities is technically feasible. W note that the
Conmi ssion's action in the Expanded
I nt erconnecti on proceeding effectively required substantia
unbundl ing of these facilities.

105. We propose to require unbundling of LEC facilities
that correspond to the current
interstate transport and special access rate elements. For
direct-trunked transport networks,
transport trunks woul d be unbundled fromlocal swtches, and the
link fromthe serving wire
center (SWC) to the | XC point of presence (POP) woul d be
unbundl ed fromthe |ink between
the central office and the SWC. For tandem swi tched transport
networ ks, the elenments could
i ncl ude, anong ot her options, unbundl ed trunks fromthe end
office to the tandem office, trunks
fromthe tandemoffice to the SWC, trunks fromthe SWC to the I XC
POP, and the tandem
switch itself. Finally, for special access we propose to require
t he unbundl i ng of channe
termnation facilities frominteroffice facilities.

106. W seek comrent on the technical feasibility of
unbundl i ng direct-trunked and
tandem swi tched transport and special access facilities in this
or in any alternative nmanner, and
on how LECs shoul d unbundl e any other network facilities used to
transport traffic fromLEC
central offices to | XC POPs or to other LEC central offices.

(d) Dat abases and Si gnaling Systens

107. The 1996 Act contenpl ates the unbundling of incunbent
LECs' signaling systens
and dat abases. Congress specifically included "databases" and
"signaling systens" in the
definition of network el enments. The 1996 Act al so requires BOCs
to provide access to
"dat abases and associ ated signaling necessary for call routing
and conpl etion" as a precondition
for entry into in-region interLATA services. Therefore, we



tentatively conclude that requiring

i ncurbent LECs to unbundl e their signaling systens and dat abases
is consistent with the intent

of the 1996 Act.

108. Many incunbent LECs have Signaling System 7 (SS7)
networks that are separate
from but interconnected with, the tel ecomunications networks
that carry voice and data
conmmuni cati ons between end users. SS7 networks performthree
primary functions: (1) call set
up, which establishes transm ssion paths for calls; (2) access to
renot e dat abases, which provides
specialized call routing information to switches; and (3) custom
| ocal area signaling service
(CLASS) features, such as caller 1D, which require the
transm ssion of certain information
between the calling and called parties. W request that
commenters identify the points at which
carriers interconnect with LEC SS7 networks today and the
signaling and database functions
currently provided by incunbent LECs on an unbundl ed basis.
Conment ers shoul d al so di scuss
the technical feasibility of establishing other points of
i nt erconnection and ot her unbundl ed
signaling and database functions not currently offered by
i ncunbent LEGCs.

109. An exanple of unbundling particul ar signaling and
dat abase elenments is Col orado's
requi renent that incunbent LECs provide unbundl ed access to
signaling links, signal transfer
poi nts, and service control points as well as access to
non-proprietary signaling protocols used in
the routing of local and interexchange traffic, 800 service,
alternative billing service, and |ine
i nformati on database (LIDB) service. Colorado has not specified
whet her access to signaling
and databases is limted to those particul ar services. Hawai
has taken a simlar approach by
requiring incunbent LECs to unbundle signaling |inks, signha
transfer points, and service contro
poi nts, and has not specified which services provided by these
network el ements nust be made
avail able to conpetitors. By contrast, Louisiana has ordered
unbundl ed access to i ncunbent
LEC dat abases for all services that the i ncunbent LEC provides
itself, including 800 service,
LI DB, and advanced intelligent network (AIN) services. Does the
vari ation anong the
Col orado, Hawai i, and Loui siana regul ati ons governi ng unbundl ed
signaling and dat abases refl ect
differing circunmstances that should be acconmodated in our rul es?
Woul d such vari ation anong
states be consistent with the goals of the 1996 Act? Wuld new
entrants be better served by
uni form federal rules concerning unbundl ed access to signaling



systens and dat abases? |If so,
woul d any of the regul ations adopted by the states be useful to
i ncorporate into national rules?

110. We al so seek conment on the relative inportance to
potential entrants of the
various functions perforned by incunbent LECs' signaling systens
and dat abases. For exanple,
call set up plays an inportant role in the transm ssion of calls
that are routed through nore than
one switch. Thus, it would appear that such functionality wll
be needed by entrants to provide
conpeting | ocal exchange service. However, we are aware that
there are alternative suppliers of
call set up services other than incunbent LECs. What bearing, if
any, should this have on our
adoption of unbundling rules for call set up? Are there existing
suppliers for other functions
performed by incunbent LECs' signaling systems and databases?

111. In addition, a conpetitor may seek to provide certain
call processing features to its
customers by reselling the incunbent LEC s call processing
services. W seek comment on the
i mportance of unbundl ed access to the incunbent LEC s advanced
call processing features, such
as single nunber service, in the narket entry decisions of
potential conpetitors. W also seek
conment on whet her the software "buil ding bl ocks" used by
i ncunbent LECs to create cal
processing services are network el ements to be unbundled. G ven
the array of existing and
potential call processing services that could be provided by
i ncumbent LECs' signaling systens
and dat abases, we seek comment on whet her the establishnment of
uni form national guidelines
governing all call processing services provided via renpte
dat abases would facilitate the state
arbitration process, judicial review and/or Comm ssion
activities under section 253. W al so
seek comment on whether it would be consistent with the 1996 Act
to permt variation anong
states with regard to unbundling call processing services
provi ded via renote databases.

112. Under another scenario, a conpetitor that is providing
resol d | ocal exchange service
m ght seek to distinguish its offerings by connecting its own
call processing database to the
i ncumbent LEC s network, which would allow the conpetitor to
provide call processing features
not offered by the incunbent LEC. Enabling new entrants to offer
their own call processing
services in this way would likely stinulate |ocal exchange
conmpetition. W seek coment on
whet her this type of interconnection is technically feasible
wi t hout j eopardi zi ng network



reliability.

113. W also note that in our Intelligent Networks (IN)
proceedi ng, we are considering
unbundl i ng advanced intelligent network (AIN) el enments, which
i ncl ude signaling systens and
databases. In the IN NPRM we tentatively proposed ordering Tier
1 LECs to provide access
to several specific AIN elenments in order to pronmpte conpetition
in the provision of AIN
services. Subsequently, a group of Tier 1 LECs filed a joint
proposal calling for a two-year
testing plan to explore nethods of third-party interconnection to
LEC AINs. W seek
conment on what role, if any, the LEC proposal for a testing
program should play with regard
to access to signaling and dat abase el enents that we address in
this proceeding.

114. We further note that our I N proceeding has focused on
providing all interested third
parties with access to Tier 1 LECs' AIN elenents, primarily for
the purpose of providing
conpeting AIN services. Section 251 of the 1996 Act provides any
requesting
t el ecomuni cati ons carrier unbundl ed access to incunbent LECs'
network el enents "for the
provi sion of a tel ecommunications service." W seek coment on
whet her nmandating t he
unbundl i ng of signaling systenms and databases pursuant to section
251 woul d be sufficient to
neet the objectives of the IN proceeding. To the extent that
section 251 does not require
i ncumbent LECs to provide certain third parties with access to
unbundl ed AIN el enents, we
seek comrent on whether we should use our section 201 authority
to require such access. W
al so seek conmment on how the unbundling of signaling systens and
dat abases in this proceeding
shoul d affect our actions in the IN proceeding.

115. Requiring incunbent LECs to provide unbundl ed access
to their signaling and
dat abase networks could also potentially permt conpeting
carriers to gain access to
conpetitively sensitive data. Louisiana has addressed this
potential problemby specifically
prohi biting i ncunmbent providers from accessing the customner
proprietary network informtion
(CPNI') of an interconnecting carrier in order to market services
to the interconnecting carrier's
custoners. W seek conment on whether such a restriction should
be inplemented in federa
standards. Are there other state regul ati ons concerning access
to conpetitors' CPN that
woul d prevent this type of anticonpetitive conduct while allow ng
us to establish interconnection



and unbundling rules for signaling and database facilities?

116. Finally, we request coment on other network el enents
to which the Comm ssion
shoul d require access on an unbundl ed basis, and specific
standards that should govern their
unbundling. For exanple, the statutory definition of network
el ement includes "subscri ber

nunbers” and "information sufficient for billing and collection
or used in the transm ssion,
routing, or other provision of a tel ecommunications service." W

tentatively concl ude that

these el ements shoul d be unbundl ed and we request conment on the
standards we shoul d set for

such unbundling. |In addition, section 271 of the 1996 Act
requires incunbent LECs to unbundl e

"operator call conpletion services" as a precondition for

provi ding i n-region, interLATA

services. In light of this, we tentatively conclude that

i ncumbent LECs shoul d be required to

unbundl e operator call conpletion services as a network el enent
pursuant to section 251(c) of

the Act. W seek comment on this tentative concl usion.

d. Pricing of Interconnection, Collocation, and Unbundl ed
Net wor k
El ement s

(1) Conmi ssion's Authority to Set Pricing Principles

117. Section 251, in sonme instances, explicitly sets forth
requi rements regarding rates for
service, interconnection, and unbundl ed el enents. For exanpl e,
sections 251(c)(2), (c)(3), and
(c)(6) require that incunmbent LECs' "rates, terms and conditions”
for interconnection, unbundled
network el enments, and collocation be "just, reasonable, and
nondi scrimnatory," and, with
respect to interconnection and unbundl ed el enents, in accordance
with section 252. Section
251(c)(4) requires that incunbent LECs offer "for resale at
whol esal e rates any
tel ecommuni cati ons service that the carrier provides at retail to
subscri bers who are not
t el ecommuni cations carriers,
limtations. Section
251(b)(5) requires that all LECs "establish reciproca
conpensati on arrangenents for the
transport and term nation of teleconmunications.” W tentatively
conclude that this statutory
| anguage establishes our authority under section 251(d) to adopt
pricing rules to ensure that rates
for interconnection, unbundled network el enents, and coll ocation
are just, reasonable, and
nondi scrim natory. W also tentatively conclude that we have
statutory authority to define what
are "whol esal e rates" for purposes of resale, and what is neant

wi t hout unreasonabl e conditions or



by "reciprocal conpensation

arrangenents" for transport and term nation of
tel econmuni cati ons. W seek comment on this
tentative concl usion.

118. W note that, under the statutory framework
establ i shed by Congress, states have
the critical role under section 252 of establishing rates
pursuant to arbitration and of review ng
rates under BOC statenents of generally available terns. Rates
for both arbitrated agreenents
and BOC statenments of generally available terns nmust be in
accordance with section 252(d),
whi ch sets forth specific "pricing standards” for interconnection
and unbundl ed el enent s,
whol esal e services, and transport and termination of traffic
under reciprocal compensation
arrangenents. The 1996 Act appears to give a role to both the
states and the Conmi ssion
regarding rates for interconnection, unbundl ed network el enents,
whol esal e servi ces, and
reci procal conpensation arrangenents. W believe that the
statute, and in particular our
statutory duty to inplement the pricing requirements of section
251, as el aborated in section 252,
is reasonably read to require that we establish pricing
principles interpreting and further
expl ai ni ng the provisions of section 252(d) for the states to
apply in establishing rates in
arbitrations and in review ng BOC statenents of generally
avail able ternms and conditions. Such
an approach appears to be consistent with both the | anguage and
the goals of the statute.

119. Establishing national pricing principles would be
likely to inprove opportunities for
| ocal conpetition by reducing or elimnating inconsistent state
regul atory requirenents, thereby
easi ng recordkeepi ng and other adm nistrative burdens. In
addition, national pricing principles
would be likely to increase the predictability of rates, and
facilitate negotiation, arbitration, and
revi ew of agreenents between incunbent LECs and competitive
provi ders. W seek comment
on these tentative conclusions. W also seek commrent on the
potential consequences if the
Conmi ssi on does not set specific pricing principles. For
exanpl e, would the | ack of consistent
rates, even in contiguous geographic areas, create a barrier to
entry or to deploynent of facilities
throughout a nultistate narket? |In addition, if the Conmi ssion
is required to assune the
responsibility of a state comm ssion, pursuant to section
252(e)(5), would an absence of federa
pricing principles inmpede the Commission's ability to arbitrate
or review an agreenent in a
timely fashion?



120. Finally, consistent with our earlier discussion that
sections 251 and 252 do not
make jurisdictional distinctions between interstate and
intrastate services and facilities, we
tentatively conclude that the pricing principles we establish
pursuant to section 251(d) woul d not
recogni ze any jurisdictional distinctions, but would be based on
some measure of unsepar at ed
costs. W do not believe section 2(b) requires a different
conclusion. W seek comrent on this
tentative conclusion. W also seek comrent on whether we need to
revi se our cost allocation
rules in Part 64, or whether we need to adopt a sinilar set of
cost allocation rules to renove the
costs and revenues of services provided pursuant to sections 251
and 252 before the separations
process is applied.

(2) Statutory Language

121. Section 251(c)(2)(D) requires that incunbent LECs
provi de i nterconnection "on
rates, terns, and conditions that are just, reasonable, and
nondi scrimnatory, in accordance with .
. the requirenents of this section and section 252." Section
251(c)(3) simlarly requires
i ncumbent LECs to provide "nondiscrimnatory access to network
el ements on an unbundl ed

basis . . . on rates, terns, and conditions that are just,
reasonabl e, and nondi scrimnatory in

accordance with . . . the requirenents of this section and
section 252." Likew se, section

251(c)(6) requires incunbent LECs to provide "on rates, terns,
and conditions that are just,

reasonabl e, and nondi scrimnatory, for physical collocation of
equi prent . " Section 252(d) (1)

provi des that state determ nations of

the just and reasonable rate for the interconnection of
facilities and equi pnent for

pur poses of subsection (c)(2) of section 251, and the just
and reasonable rate for

network el ements for purposes of subsection (c)(3) of such
section --

(A) shall be (i) based on the cost (determ ned w thout
reference to a

rate-of -return or other rate-based proceeding) of
provi ding the

i nterconnection or network element . . . , and (ii)
nondi scri m natory,

and

(B) may include a reasonable profit.

We seek comment on the proper interpretation of each of these
statutory provisions. W also



seek comrent on any specific principles that parties believe the
Conmi ssi on shoul d promnul gate

to ensure that the rates established or approved by states are
just, reasonable, and

nondi scrim natory. W seek comment bel ow on the national pricing
principles that states m ght

apply in setting and reviewing rates for interconnection,

col l ocation, and access to unbundl ed

network elements. W also seek comment on what enforcenent or
noni tori ng nmechani sm if

any, the Comm ssion or the industry should adopt to ensure that
all carriers conply with any

pricing principles that the Conm ssion establishes.

122. Further, we believe that any pricing principles we
adopt should be the sane for
i nt erconnection and unbundl ed network el enments, because sections
251(c)(2) and (c)(3) and
252(d) (1) use the sane standard for both types of services. W
invite parties to conment on
whet her there are any reasons to make a distinction. In
addition, we believe that the same
pricing rules that apply to interconnection and unbundl ed network
el ements should apply to
coll ocation as required under section 251(c)(6). W seek coment
on this issue. |In particular
we seek comment on whether the absence of any pricing rule for
coll ocation in section 252 has
any legal significance with regard to our authority to specify
rules for pricing of collocation
services. Alternatively, should collocation be considered a
subset of interconnection services,
pursuant to sections 251(c)(2) and 252(d) (1) for purposes of the
statutory pricing principle?

(3) Rate Levels

123. As previously set forth, section 252(d) (1) provides
that state determ nations of just
and reasonabl e rates for interconnection and providi ng network
el ements shall be "based on the
cost (determ ned without reference to a rate-of-return or other
rat e- based proceeding), "
"nondi scrimnatory," and "may include a reasonable profit." W
tentatively conclude that this
| anguage precludes states fromsetting rates by use of
traditional cost-of-service regulation, with
its detailed exam nation of historical carrier costs and rate
bases. Instead, the statute appears to
contenpl ate the use of other forns of cost-based price
regul ation, such as price cap regulation
that is indirectly based on costs, or the setting of prices based
on a forward-| ooking cost
nmet hodol ogy that does not involve the use of an enbedded rate
base, such as |ong-run
i ncremental cost (LRIQ). W seek comment on this view of the
nmeani ng of section



252(d) (1).

124. Economi sts generally agree that rates based on LRIC
gi ve appropriate signals to
producers and consuners and ensure efficient entry and
utilization of the tel ecomunications
infrastructure. They further agree that conpetitive nmarkets,
over the long run, tend to force
prices toward LRIC. A broad range of parties appears to agree
that rates for interconnection
and unbundl ed el enents shoul d be based on sonme type of LRIC
net hodol ogy, such as, for
exanpl e, using what sone parties refer to as a "total service
l ong-run increnmental cost”
(TSLRI C) approach. In the follow ng section, we consider whether
we shoul d adopt a LRI G
based pricing nmethodol ogy for states to use to set
i nterconnection and unbundl ed el enent rates
under the 1996 Act. Under such an approach, if voluntary
negoti ati ons between parties were
unsuccessful, the state conm ssions would conduct arbitration
proceedi ngs under section 252 in
order to develop the specific factual information required to
specify the actual rates in
accordance with the national policy. As discussed at greater
| ength bel ow, however, there
appear to be considerable differences of opinion as to the
preci se formof the LRI C nethodol ogy
that should be used. Further, while pricing based on LRI C may be
the theoretical ideal
significant practical and administrative problens are likely to
arise in determning the LRI C of
specific services and facilities for particular incunmbent LECs,
especially in the short term given
the contentious and often time-consum ng proceedi ngs that may be
necessary to resolve the
conpl ex issues raised by increnmental cost studies. W explore
these and ot her issues concerning
the use of a LRI C based pricing nethodology in the foll ow ng
section.

125. As an alternative to our specifying a nethodol ogy for
states to follow in setting
prices under section 252(d)(1), we could establish outer
boundaries for rates for interconnection
and unbundl ed network el enments, within which states would have a
range of flexibility to select
a cost-based met hod of determ ning interconnection and unbundl ed
element rates. |n particular
we coul d establish an administratively sinple methodol ogy that is
relatively easy to apply,
potentially using proxies for cost-based rates, to set rate
ceilings or upper bounds on the range of
state ratenmaking flexibility. The use of a proxy to set the
ceiling would reduce the
admini strative burden that is inherent in the application of a
LRI C- based net hodol ogy, and thus



may be especially attractive in the near term W discuss this
proxy-based ceiling approach in

detail below. W also discuss below the extent to which enbedded
(or historical) costs are

relevant to the pricing rule for interconnecti on and unbundl ed
network el enents in the 1996 Act,

the rel ati onships between this pricing rule and policies on

uni versal service and access charge

reform and whether certain nethodol ogies are so fundanmental |y

i nconsistent with the 1996 Act

that the statute precludes states from usi ng such nethodol ogi es.

(a) LRI C- Based Prici ng Met hodol ogy

126. As noted above, nost economists -- and a broad range
of parties that have
submitted materials related to this proceeding -- appear to agree

that rates for interconnection

and unbundl ed el enents ideally should be based on a LRI Ctype
nmet hodol ogy. The economi sts

and parties, however, do not appear to agree on the specifics of
a LRIC or TSLRIC

nmet hodol ogy. Parties sometinmes assign different neanings to the
same terms. W therefore ask

comment ers advocating this approach to define with specificity
the costing nethodol ogy that

they support. |In particular, we seek conment on precise
definitions for the follow ng termns:

LRIC, TSLRIC, forward-Iooking costs, joint costs, conmon costs,
shared costs, and stand-al one

costs. W also seek comment on the definition of the follow ng
related terms: enbedded

costs, fully distributed costs (FDC), overheads, contribution,
and residual costs. For exanple,

many years ago the Conmi ssion defined LRIC as including "the ful
anmount of increnenta

i nvest nent and expenses which would be incurred by reason of
furni shing additional quantities

of service, whether in a new or an existing service category,"”
and added that, in estimating

LRI C, one "determ ne[s] prospectively the effect on total costs,
i ncluding the effect on common

costs, . . . of adding units of service." Does this continue to
be an appropriate definition of

LRIC? In what respects, if at all, does a TSLRIC analysis differ
froma LRI C anal ysi s?

Comment ers shoul d expl ai n how any net hodol ogy they support shoul d
be cal cul ated, and how

such an approach differs from other possible costing

nmet hodol ogi es.

127. W note that sonme states already have adopted
LRI C- based prici ng nmet hodol ogi es
to set rates for interconnection services and unbundl ed network
el ements that new entrants
purchase fromincunbent LECs. For exanple, the Illinois Comrerce
Conmi ssi on has



promul gated detailed rules regarding the use of TSLRIC studies to
derive the rates for specified

services offered by incunbent LECs. M chigan | aw provides that

i ncumbent LECs' rates for

i nterconnection will be set at TSLRIC levels until January 1,
1997. The California Public

Uilities Comm ssion has set prices for unbundl ed el enents based
on a forward-1ooking

cal cul ati on of TSLRIC, which excludes shared and conmpn costs.
The New York Public

Servi ce Comm ssion has allowed incunbent LECs to establish
tariffed rates for interconnection

offerings with rates based on increnental cost plus, where
appropriate, offsets to account for

contribution loss and the inmpacts of "stranded plant."” Finally,
the Local Conpetition Wrk

Group of the NARUC Staff Subcomm ttee on Commruni cations has
recommended that network

conponent prices should recover at |east TSLRIC and, subject to
state conmi ssion oversight and

review, may include "a markup over TSLRIC to refl ect a reasonabl e
al l ocation of joint and

common costs."

128. We invite parties to comment on the costing
net hodol ogi es used by these and ot her
states, and on the extent to which these approaches are
consistent with the pricing principles and
goal s of the 1996 Act. We also seek comment on whet her the
approach taken by any state
regardi ng pricing interconnection, collocation, and unbundl ed
network el ements can be used as a
nodel for a federal policy for these services and facilities.
Are the existing state standards
substantially the same or materially different? |If there are
significant differences, what are the
costs and benefits of such variation to economc efficiency and a
nati onal, pro-conpetitive
conmuni cations policy? W note that, while several states have
identified specific costing
net hodol ogi es and have ordered i ncunmbent LECs to offer unbundl ed
network el ements at rates
based on LRIC, npst states have not yet acted in this area

129. W can consider a nunber of different approaches if we
were to require a LRIG
based met hodol ogy for states to follow. For exanple, we could
require that prices be set based
on a narrow y defined LRI C of interconnection service and
unbundl ed network el enents, with no
al  owance for joint or common costs, overheads, or any other
added increment. There my,
however, be a problemw th basing rates on LRIC alone if there
are significant joint and
common costs anobng network el enents, even if such costs are
determi ned on a forward-1| ooking
basis. As a second option, we could require prices to be based



on the LRI C of the applicable

service or unbundl ed el enent plus a reasonable allocation of

f orward-1 ooki ng joint and comon

costs. Even then, however, under sone LRI C nethodol ogi es, the
sum of all LRI C- based

service and el enent pricing may not cover all of the firms
forward-| ooki ng costs. Finally,

Ameritech has suggested a LRI G based net hodol ogy that includes,
in addition to TSLRIC, an

all ocation of joint (or shared) costs, conmon costs (or
overhead), and residual costs. W seek

comment on these alternative approaches, or variations, in terns
of their conpliance with the

statute, including the statutory provision that rates "my

i nclude a reasonable profit," and their

respecti ve advantages and di sadvant ages.

130. W also seek comment on how, if rates are to be set
above LRIC, to deal with the
probl ems i nherent in allocating common costs and any ot her
overheads. First, it nay be possible
to mnimze the costs to be allocated as joint and conmon by
identifying a substantial portion of
costs as increnmental to a particular service or elenent. The
feasibility of nmininmizing the costs
to be allocated as joint and commobn nmay depend, in part, on the
degree to which unbundl ed
el ements are disaggregated. Alternatively, joint and conmon
costs could be nminimzed by
establishing a pricing standard at a higher |evel of aggregation
than individually unbundl ed
subel enents. A second approach would be to allocate common costs
and over head anong
services in an inverse relationship to the sensitivity of demand
for each of the services. This
"Ransey" approach, in theory, mninizes reductions in consuner
wel fare due to prices above
LRIC. On the other hand, Ransey pricing principles were
devel oped in the context of
regul at ed nonopolies, and nay not be desirable for markets in
whi ch conpetition is
devel oping. A third approach would be to all ocate commobn costs
and over heads anong al
servi ces based on some specified allocator. For exanple, shared
costs and overheads coul d be
al | ocated anong services in proportion to each service's LRI C or
direct costs, or could be
apportioned based on sone measure of usage. W seek comment on
t hese approaches, and on
t he expected nagnitude of forward-I|ooking costs under each
approach that cannot be attributed
to specific services or elenments. W al so seek conment on
whet her, regardl ess of the method of
al l ocating common costs, we should linit rates to | evels that do
not exceed stand-al one costs.

131. Parties should specify their reasons for supporting or



objecting to a particular

costing nodel, and on what types of LRI C based pricing

nmet hodol ogy woul d be consistent with

the 1996 Act. Parties that favor a particul ar nethodol ogy shoul d
expl ain how their proposals

satisfy the statutory requirenent that cost-based rates be
determined "without reference to a rate-

of -return or other rate-based proceeding."” They should al so
address how their methodol ogi es

woul d conply with the statutory requirenent that rates for

i nt erconnection and unbundl ed

el ements "may include a reasonable profit." W also seek comment
on whet her the

"reasonabl e profit" provision should be interpreted to mean that
rates shoul d yield reasonabl e

| evel s of return on capital (including assessnent of risk).
Parties are encouraged to provide

exanpl es of states that have used the particul ar met hodol ogy that
they support, or other

illustrative evidence to indicate how such a standard woul d be
applied. Should the LRI C based

net hodol ogy that any particular state has used be adopted as a
nati onal policy for

i nterconnection and unbundl ed el ements, or should a number of

exi sting state approaches be

identified as acceptable options? W invite parties to propose
ot her approaches, and to delineate

with particularity how their proposal differs fromthe approaches
descri bed above. Parties

shoul d al so address the practicality of such approaches in a
state arbitration setting, including the

extent to which they would be clear and relatively easy to derive
with a mni mum of controversy

and del ay, and the administrative burdens associated with such
appr oaches.

132. W al so seek comment on a transitional pricing
mechani smduring an interimtinme
period. Should we adopt an easily inplenmentable interim approach
that woul d address concerns
about unequal bargai ni ng power in negotiations, followed by sone
sort of transition mechani sm
to a nore permanent set of pricing principles? One possible
approach woul d be to require that
during an interimperiod, rates be set at short-run margina
cost. Such an approach m ght give
i ncumbent LECs an incentive to reach a rapid agreenent.

133. W seek comrent on whether interconnection and
unbundl ed el ement rates should
be set on a geographically- and cl ass-of-service-averaged basis
for each incunbent LEC, or
whet her some form of di saggregation would be desirable. On the
one hand, averaged rates
woul d be sinpler to derive and administer, and would mninimze the
possi bility of unreasonabl e
or unlawfully discrimnatory rate differences. On the other



hand, averaged rates night be above

the cost of service in relatively dense areas, and bel ow cost in
| ess dense areas. This could

create uneconom c incentives for conpetitive entrants to use

i ncunbent LECs' unbundl ed

network el enments rather than deploying their own facilities in
hi gh cost areas, even if their costs

are | ower than those of the incunbent LEC. Conversely, it m ght
create incentives for

conpetitive entrants to deploy their own nore costly facilities,
rat her than usi ng unbundl ed

network el ements provided by incunmbent LECs, in | ow cost areas.
Thi s probl em may be

exacerbated if the incunmbent LECs' |ocal exchange or exchange
access services are priced on a

geographi cal ly averaged basis. |If interconnection and unbundl ed
el ement rates shoul d be

di saggregat ed, what |evel of disaggregati on would be appropriate
-- by density pricing zone,

LATA, exchange, or sone other unit? Wat types of

cl ass-of -servi ce di saggregation are

appropriate? For exanple, should incunbent LECs be pernmitted to
charge different rates for

unbundl ed busi ness and residential |oops, or for unbundled | oops
using different technol ogi es?

What rate differentials would be reasonable? W further seek
comrent on whet her sone cost

i ndex or price cap system would be appropriate to ensure that
rates refl ect expected changes in

unit costs over tine.

(b) Pr oxy-Based Quter Bounds for Reasonabl e Rates

134. W al so seek comment on the benefits, if any, of
adopting a national policy of
outer boundaries for reasonable rates instead of specifying a
particul ar pricing nmethodol ogy. For
exanple, rate ceilings could define the nmaxi mumend of the
reasonabl e range within which state
conmi ssi ons coul d establish rates for interconnection and
unbundl ed elenments in the arbitration
process pursuant to sections 252(b)-(e). Properly set rate
ceilings woul d prevent incunbent
LECs fromsetting rates at levels so high as to prevent efficient
conmpetitive entry or to allow
themto extract nonopoly rents, and would ensure that rate |levels
bear sone relationship to
costs. If rates are too high, use of unbundled elenents will be
deterred and therefore
conmpetitive entry will take place only if conpetitors either
resel |l incunmbent LECs' existing
offerings (using few or none of their ow facilities) or use
their own facilities to bypass the
i ncumbent LEC network conpletely. Consequently, setting rates
too high would contravene
Congress's desire to allow new entrants to conpete by purchasing,
at cost-based rates, unbundl ed



el enents or services of the incunbent LEC network. We therefore
seek comment on whet her a

ceiling to protect against excessive rates for unbundl ed el ements
and services woul d be the best

nmeans of furthering the pro-conpetitive goals of the 1996 Act.

135. We believe that, to be consistent with the pricing
principles of the 1996 Act, any
mechani smused to set rate ceilings for interconnection services
and unbundl ed el emrents shoul d:
(1) nmake it possible for conpetitors efficiently to enter the
| ocal exchange market, even if al
el ements are priced at the rate ceiling; (2) constrain incunbent
LECs' ability to preclude
efficient entry, for exanple, by nanipul ati ng overheads and the
al |l ocation of comon costs
bet ween services; and (3) be as sinple to admi nister as possible.
We seek comment on this
approach, and request parties that favor a particul ar approach to
expl ain how that approach is
consistent with these principles.

136. Rate ceilings could be derived using a proxy or
surrogate for cost-based rates that
does not require use of a cost study. Such a proxy could
approximate a rate derived through a
detail ed cost study, and could establish a | evel above which
rates set by states would be too high
to allow efficient entry by competitors. Such an approach mi ght
wel | be sinpler and speedier to
i mpl enent than a LRI Cbased nethodol ogy. A proxy al so night
reduce or elimnate the need
for recordkeepi ng and examinations of carrier rate bases,
consistent with the deregul atory thrust
of the 1996 Act. A proxy also would address the concern that
i ncunbent s, which have the best
i nformati on about their own costs, mght withhold or otherw se
restrict access to those data.
Finally, carriers may have an incentive to mani pulate their costs
and thus their rates. Using a
net hodol ogy not directly related to costs could renove this
incentive. W seek conment on the
use of a proxy for a cost-based rate ceiling. Wuld setting a
ceiling based on a proxy fulfill the
statutory mandate of section 252(d)(1) and the obligation under
section 251 to ensure that rates
are just and reasonabl e? We al so seek coment on other possible
approaches that woul d satisfy
the requirenments of the statute.

137. One nethod for establishing proxies as a ceiling would
be to use generic or
averaged cost data. For exanple, sone neasure of
nati onal | y-averaged costs could be used in
lieu of the actual costs of each incunbent LEC. Alternatively, a
generic cost study could be
used. For exanple, we could use the Benchmark Cost Mode



submitted by MCl, Sprint,

NYNEX, and US WEST in the record of CC Docket No. 80-286, or the
Hatfield study subnmitted

by MCI. W seek comment on whether this or other cost studies
woul d serve as an

appropriate proxy for constraining rates that states may set for
i nt erconnection and unbundl ed

network elements. W al so seek conment on the extent to which
any study we rely on in

establishing proxies should reflect geographically divergent
factors such as popul ation density.

138. A second nethod for establishing proxies would be to
use rates in existing inter-
connecti on and unbundling arrangenents between incunbent LECs and
ot her providers of |oca
servi ce, such as nei ghboring i ncunbent LECs, CMRS providers, or
other new entrants in the
same service area. Possible disadvantages of using existing
i nt erconnecti on arrangenents,
however, are that they may reflect various historical public
policy influences that resulted in
prices that do not reflect underlying costs, and that they nmay
refl ect arrangenents between
parties with unequal bargaining power. |In addition, these
arrangenents may not include rates for
i nterconnection services or network el enents that are conparable
with the services and el ements
to be used by conpetitive entrants.

139. A third possible nethod for establishing a ceiling for
the pricing of certain
unbundl ed network el ements could be a subset of the incunbent
LECs' existing interstate access
rates, charged for interconnection with | XCs and ot her access
custoners, or an intrastate
equi valent. This nethod woul d have the advantage of setting
ceilings that could be relatively
easier to derive than ceilings based on cost studies. W would,
however, want to be sure that
any such ceilings would not effectively beconme the price targets
for interconnection. These
tariffs (and intrastate tariffs in many states), first, include
flat rates for special access and
dedi cated transport that we have concluded, in general, are
reasonably cost based. These rates
could serve as the upper Iimt for rates for unbundl ed network
el ements consisting of
transm ssion facilities between networks or between centra
offices in the incunbent LEC s
networ k. Second, for the unbundl ed network el ements
corresponding to local switching, a
ceiling could be the lower of interstate or intrastate |oca
swi t ching access charges -- excluding
part or all of the transport interconnection charge (TIC) and the
carrier common |ine charge
(CCLC), or their intrastate equivalents. Exclusion of the TIC



and CCLC woul d reduce the

effective per-mnute local swtching charges substantially, and
intrastate charges could be

| ower. The use of access charges as a proxy for cost-based rates
to derive price ceilings may

be reasonabl e, because interstate access charges were initially
derived based on the accounting

costs of incunmbent LEC networks after various regul atory

al l ocations, and, for the | arger

i ncumbent LECs, these charges have been subject to price cap
regul ation for five years. Thus,

al t hough access charges were not derived based on forward-1| ooking
costs, a subset of these

charges mght provide an appropriate and easily-inpl enented
ceiling. W seek coment on this

analysis. W also seek comment on whether this subset of access
charges, or sone other proxy,

could be used on an interimbasis, with some transition mechani sm
to nove towards rate ceilings

based on econonic costs.

140. We seek comrent on whether all or part of the CCLC and
TI C shoul d be excl uded
fromany ceilings applicable to unbundled | ocal swtching or
transport elenents. The TIC was
originally set at a residual level to recover costs not accounted
for in our interimrestructuring of
| ocal transport rates. To the extent that the costs in the TIC
may be unrel ated to the provision of
local switching, a ceiling that included the entire TIC would
exceed the incremental cost of those
network el ements. The CCLC arguably should be excluded fromthe
ceiling because it
recovers local |oop costs, rather than switching and transport
costs. In the ONA proceeding,
certain interstate prices were established for unbundl ed features
and functions of the local swtch.
We seek comment on the possible use of these prices as ceilings
for the same unbundl ed
el enents under section 251

141. Deriving an appropriate ceiling for unbundled | oca
| oops using a nmethod not
requiring cost studies clearly raises its own set of
difficulties. Using existing interstate access
charges is probl enatic because interstate access charges were
desi gned to recover only 25% of
i ncumbent LECs' unseparated |ocal |oop costs, because the
i nterstate access charge regi ne
currently includes two different types of rate elenents to
recover | oop costs -- the CCLC and the
subscriber line charge (SLC) -- that are assessed in different
ways to different categories of
custoners, and because the CCLC is a per-minute charge recovering
costs that do not vary with
usage. To address the first issue, we seek conment on whether a
ceiling for unbundled | oop



rates could be based on the sumof the following: (1) the
existing SLC, (2) an inputed flat-rate

charge based on the CCLC paid by a customer with average usage,
such as that we permtted

Rochest er Tel ephone to inplenment |ast year, and (3) sonme subset
of intrastate |ocal exchange

rates. We solicit comment on how such a ceiling could be

i mpl enented. W recognize that,

whi |l e using sone subset of existing prices as a ceiling may be
adnmi ni stratively sinple, that

ceiling may not tightly correlate with a TSLRI C definition of
costs, and thus we seek comment

nore broadly on other possible admnistratively sinple nethods
for setting a ceiling for the price

of an unbundled |l oop to be applied by the states in an
arbitration under sections 251 and 252.

W note that we have referred to a Federal -State Joint Board
est abl i shed under section 254 the

question of whether and how the existing subsidy to reduce the
| evel of the SLC shoul d be

changed, and we seek comment on how the current system for
separating and recovering

conmmon |ine costs, as well as various pendi ng proposals before
the Joint Board, should affect

our anal ysi s.

142. Using any of the above proxy nethodol ogi es, the proxy
rate may be usage-
sensitive, while a service or element is sold on a flat-rated
basis, or vice versa. In those
situations the applicable ceiling could be derived through a
conversion factor, such as average
usage. We seek comrent on whether such an average usage factor,
a geographically
di saggregat ed usage factor, or sone alternative nethodol ogy,
woul d be appropriate for
converting per-mnute rates to flat rates, or vice versa. W
al so seek conment on how such a
proxy-based ceiling could be applied on a service-by-service or
el ement - by- el enent basis if
services are unbundled in different configurations fromthe
net hods set forth in the proxy.

143. As the counterpart to ceilings, we seek comment on
whet her it is necessary or
appropriate for us to establish floors for interconnection and
unbundl ed el enent prices, i.e., the
| ower end of a reasonable range within which state comm ssions
coul d establish rate |evels.
What woul d be the potential competitive benefits or detrinments of
setting a floor for
i nt erconnection, collocation, and unbundl ed el enent rates? Are
they needed to protect
i ncumbent LECs from confiscatory regulatory action? |If they are
needed, how shoul d they be
cal cul at ed? Bel ow, we di scuss a possible pricing rule under
whi ch the sum of the prices of



unbundl ed services cannot exceed the retail price for those
services if sold on a bundl ed basis.

Under such a rule, if retail rates are bel ow cost-based | evel s
due to universal service or other

inmplicit subsidies, it my be necessary to price sonme or all of
t he unbundl ed servi ces bel ow

LRIC in order for their sumnot to exceed the subsidi zed retai
rate. How would this affect

the inplementation of price floors, or the desirability of such
fl oors?

(c) O her |ssues

144. W seek comrent on the extent to which enbedded or
hi storical costs should be
relevant, if at all, to the determ nation of cost-based rates
under section 252(d)(1). Setting rates
based on a detailed rate base exam nation of the incunbent LEC s
book costs, with an allocation
of residual costs anobng el enents and services, would violate the
requi rement of section
252(d) (1) (A (i) that rates for interconnection and network
el enments be "based on cost
(determned without reference to a rate-of-return or other
rate-based proceeding.)." In
economc terns, prices in conpetitive narkets are based on firns'
forward-| ooki ng costs rather
than historic (sunk) costs. W note however, since the statutory
| anguage precludes only use
of costs determ ned on the basis of a "rate-based proceeding," it
may be perm ssible to take
sone account of an incunbent LEC s enbedded costs. G ven that
i ncumbent LECs provide
services over shared facilities and that technol ogi ca
devel opnments are consistently reducing the
costs of providing service, setting the price of discrete
services and el ements equal to the
forward-1 ooking LRI C of each service or element is not likely to
recover the historical costs of
i ncumbent LECs' networks. W seek comrent on the enpirica
magni tude of the differences
bet ween the historical costs incurred by incunbent LECs (or
hi storical revenue streamnms) and the
forward-1ooking LRIC of the services and facilities they will be
provi di ng pursuant to section
251. How nuch of this differential can be attributed to
uni versal service support flows? To
what extent can incunbent LECs reasonably claiman entitlenent to
recover a portion of such
cost differences? According to the Local Conpetition Wrk G oup
of the NARUC St af f
Subcommi ttee on Communi cations, a conpetitive |ocal market would
make the issue of recovery
of "stranded" enbedded costs noot, at l|east froma purely
econom c perspective. It notes that,
inlimted circunstances, other considerations could result in a
regul atory deci sion that sone



recovery of past investnent decisions by incunbents is
appropriate. Should we establish

LRIC as a |long-run standard, but permt some interimrecognition
of enbedded costs in the short

run? We seek specific comrent on nmechani sns for any such
transition, including howto

determ ne what costs should be recovered during the transition
and, nost inportantly, how and

when any such transition would end.

145. W also solicit conrent on whether it would be
consistent with sections 251(d) (1)
and 254 for states to include any universal service costs or
subsidies in the rates they set for
i nterconnection, collocation, and unbundl ed network el enents.
For instance, New York has
adopted a "play or pay" nodel in which interconnectors who agree
to serve all custoners in their
sel f-defined service areas ("players") potentially pay a
substantially | ower interconnection rate
than those who serve only sel ected custoners ("payers"), who are
liable to pay additiona
contribution charges. 1In the long term section 254 requires the
Conmi ssion and the Joint
Board established under section 254 to take actions to inplenent
the follow ng statutory
principles: "Al providers of tel ecomunications service should
make an equitabl e and
nondi scrimnatory contribution to the preservation and
advancenent of universal service. -
There shoul d be specific, predictable, and sufficient Federal and
State mechani sns to preserve
and advance uni versal service." Arguably, these principles can
be interpreted as requiring
conpetitively-neutral nechanisns for recovering universal service
support, rather than recovering
such support through rates for interconnection or unbundl ed
network el ements. On the other
hand, the statutory schedule for conpletion of the universa
service reform proceedi ng (15
nont hs from enactnent of the 1996 Act) is different fromthat for
this proceeding (6 nonths
fromthe date of enactment of the 1996 Act). Also, intrastate
uni versal service nmechanisnms wl |
not be affected directly by the section 254 Joint Board
proceedi ng. W al so seek conment on
whet her the ability of states to take universal service support
into account differs pending
conmpl etion of the section 254 Joint Board proceeding or state
uni versal service proceedi ngs
pursuant to section 254(f), during any transition period that nay
be established in the Joint
Board proceeding, or thereafter.

146. We recogni ze that even though, as noted below, the
provi sion of interconnection
and unbundl ed el enents pursuant to sections 251 and 252 may not



| egal |y displace our interstate

access charge reginme, the two types of services have clear
simlarities. Radically different

pricing rules for interconnection and unbundl ed el enents, on the
one hand, and | evels of

interstate access charges, on the other, may create economc
inefficiencies and ot her anonali es.

| ndeed, under a |long-term conpetitive paradigm it is not clear
that there can be a sustainable

di stinction between access for the provision of |ocal service and
access for the provision of |ong

di stance service. Thus, we are cogni zant of the need to consider
these issues in a coordi nated

manner, and believe it is critically inportant to reform our
interstate access charge rules in the

near future.

147. Finally, we note that certain incunmbent LECs have
advocated that interconnection
rates be set based on the "efficient conponent pricing rule"
(ECPR) proposed by economi st
W liam Baunol and others. Under this approach, an incunbent
carrier that sells an essentia
i nput service, such as interconnection, to a conpeting network
woul d set the price of that input
service equal to "the input's direct per-unit increnental costs
pl us the opportunity cost to the
i nput supplier of the sale of a unit of input.” Under the ECPR
conpetitive entry will not
pl ace at greater risk the incunmbent's recovery of its overhead
costs or any profits that it
ot herwi se would forego due to the entry of the conpetitor. In
ot her words, the incunmbent's
profitability would not be dim nished by providing
i nt erconnection or unbundl ed el enents or
both. Proponents of ECPR argue that the ECPR creates an
i ncentive for services to be provided
by the | owest-cost provider and that it makes the incunbent
indifferent to whether it sells an
i nput service to a competitor or a final service to an end user.
Critics, however, have argued
that these properties only hold in special circunstances. The
ECPR presupposes that the
i ncumbent is the sole provider of a bottleneck service, and seeks
to define efficient incentives for
increnental entry based on that assunption. Under the ECPR
conpetitive entry does not drive
prices toward conpetitive |evels, because it permts the
i ncunbent carrier to recover its ful
opportunity costs, including any nmonopoly profits. |n general
the ECPR franmework precludes
the opportunity to obtain the advantages of a dynamically
conpetitive marketplace. These
argunents cast significant doubts on the claims that the rule
will yield efficient outcomes over
time. Finally, as an administrative matter, it would be
difficult for a regulatory agency to



determine a carrier's actual opportunity cost.

148. W tentatively conclude that use of the ECPR or
equi val ent net hodol ogi es to set
prices for interconnection and unbundl ed network el ements woul d
be inconsistent with the
section 252(d)(1) requirenment that be based on "cost." W
propose that states be precluded from
using this methodol ogy to set prices for interconnection and
access to unbundl ed el enents.
Mor eover, we seek comment on whether such a pricing nethodol ogy,
if used by a state, would
constitute a barrier to entry as under section 253 of the 1996
Act .

(4) Rate Structure

149. The structure of incunbent LEC rates for
i nterconnecti on and unbundl ed network
elements will influence the incentives for interconnectors to
purchase and use these services,
i ndependent of the level at which rates are set. For exanple, a
usage-sensitive rate will create
i ncentives for the purchaser to mnimze usage, or to seek out
end users with | ow usage, while a
flat rate for an elenent will create incentives to utilize the
maxi mum capacity avail able. Sone
possible rate structures for interconnection and access to
unbundl ed network el ements under the
1996 Act might produce rates that are not just, reasonable, and
nondi scrimnatory (as required
under section 251), mght conflict with the pricing standard in
section 252(d) (1), or night be at
odds with the pro-conpetitive goals of the 1996 Act.
Establ i shing cl ear federal rules and
principles concerning rate structures nay assist states and the
parties in arbitrating rates for
i nterconnection and unbundl ed network el enents. W therefore
seek comrent on some possible
principles for analyzing rate structure questions, and sone
possi ble principles to guide state (and
ultimately judicial) decisions in structuring rates for
i nterconnecti on and unbundl ed network
el enent s.

150. In general, we believe that costs should be recovered
in a manner that reflects the
way they are incurred. This approach is consistent with the 1996
Act's pricing standard for
i nt erconnection and unbundl ed network el ements, which indicates
that prices should be based on
cost. Network providers incur costs in providing two broad
categories of facilities, dedicated
and shared. Dedicated facilities are those that are used by a
single party -- either an end user or
an interconnecting network. Shared facilities are those that are
used by nultiple parties. The



cost of a dedicated facility can be attributed directly to the
party ordering the service that uses

that facility, and it is therefore efficient for that party to
pay charges that recover the full cost of

the facility. A non-traffic sensitive (NTS) or "flat-rated"
charge is nost efficient for dedicated

facilities, because it ensures that a customer will pay the ful
cost of the facility, and no nore.

It ensures that the customer will, for exanple, add additiona
lines only if the custoner believes

that the benefits of the additional lines will exceed their cost.
It also ensures that the customer

will not face an additional (and non-cost-based) usage charge.

151. We believe the costs of shared facilities should be
recovered in a nmanner that
efficiently apportions costs anbng users that share the facility.
We seek comment on whether a
capacity-based NTS rate or a traffic-sensitive (TS) rate may be
efficient for recovering the cost
of shared facilities in any given circunstance. For shared
facilities whose cost varies with
capacity, such as network switching, it may be efficient to set
prices using any of the foll ow ng:
a usage-sensitive charge; a usage-sensitive charge for peak-tine
usage and a | ower charge for
of f-peak usage; or a flat charge for the peak capacity that an
i nterconnector w shes to pay for
and use as though that portion of the facility were dedicated to
the interconnector.

152. W seek comrent on whether, pursuant to section
251(c)(2), (c)(3), (c)(6), and
251(d)(1), we should adopt rate structure principles for states
to apply in neeting the pricing
responsi bilities under section 252(d)(1). W also seek conment
on how such requirenents
m ght further our goal of having clear and admi nistratively
simple rules. More specifically,
we seek comment on whether we should require states to adopt rate
structures that are cost-
causative and, in particular, whether we should require states to
provi de for recovery of
dedi cated facility costs on a flat-rated basis or, at a nini mum
make LECs offer a flat-rate
option. In the absence of such a standard, could usage sensitive
rates for dedicated facilities
cause serious inefficiencies, harmconpetition, or be contrary to
the requirenments of the 1996
Act? For exanple, a usage-based charge coul d cause parties with
high traffic volunes to
overpay (i.e., pay nore than the fixed cost of the facility), and
parties with low traffic vol unes
to underpay (i.e., pay less than the fixed cost of the facility).
In addition, a usage-based charge
could give all parties an unecononic incentive to reduce their
traffic volunes or to avoid



connecting with networks that inpose such charges. It also could
give parties with | ow vol unes

of traffic, who face bel owcost prices, an incentive to add |lines
that they valued |l ess than their

cost. The Washington Utilities Conm ssion, for exanple, has
concl uded that measured use

interconnection rates are not cost-based and could harm | oca
consuners, and therefore rejected a

nmeasured use conpensation structure as an exclusive conpensation
mechani sm

153. We al so seek conment on whether we shoul d adopt any
rules for pricing of shared
facilities. Parties should address the circunstances under which
TS rates or flat capacity-based
rates woul d produce efficient results for shared facilities.
Several parties have argued that, in the
context of interconnection and access to unbundl ed i ncunbent LEC
net wor ks, interconnectors
shoul d have the option of paying for and using a portion of the
capacity of incunmbent LEC
switches. As proposed by sonme, interconnectors would pay a flat
rate for the use of a certain
amount of incumbent LEC s switching capacity, and this rate woul d
be di scounted based on
vol ume and term commitments. The interconnector would be able to
use this platformto
provi de both basic |local switching service as well as vertica
swi tching features -- such as caller
ID and call forwarding -- to its end users wthout paying the
i ncumbent LEC a separate charge
for these services. The interconnector would assunme the risk of
generating sufficient traffic to
justify the capacity it purchased fromthe i ncunbent LEC W
seek comrent on the "switch
pl atforni concept, on whether the 1996 Act requires that
swi tching capacity be nade avail abl e
to new entrants on this basis, and on the conpetitive
i mplications of such a rate structure. W
al so seek comrent on whether, in the context of these bottleneck
facilities offered by incunbent
LECs to their conpetitors, any neasures are necessary to prevent
i ncumbent LECs from
recovering nmore than the total cost of a shared facility from
users of that facility. Finally, we
seek comrent on whet her concerns about pricing of shared
facilities could be alleviated if, as
di scussed below, sellers of facilities are not allowed to
precl ude purchasers fromfurther reselling
such facilities on a shared basis, which would create alternative
sources of shared capacity.

154. Additionally, we seek comment on whet her under the
1996 Act we should require
or permt volune and termdi scounts for unbundl ed el enents or
services. Comenters are al so
invited to suggest alternative rate structure principles.



Parties should explain how their proposals

are consistent with econom c cost-causation principles, and with
the | anguage and intent of the

1996 Act.

(5) Di scrimnation

155. Sections 251 and 252 require that interconnection and
unbundl ed el ement rates be
"nondi scrimnatory." In addition, section 251(c)(4) requires
that, in making resal e avail abl e,
carriers not inpose "discrimnatory conditions or limtations on
resale". Finally, section
252(e) provides that states may reject a negotiated agreenent or
a portion of the agreenent if it
"discrimnates" against a carrier not a party to the agreenent
and section 252(i) requires
i ncumbent LECs to "mmke avail abl e any interconnection, service,
or network el enent provided

under an agreenent . . . to which it is a party to any requesting
tel econmuni cati ons carrier upon
the sanme terns and conditions.” By conparison, section 202(a) of

the 1934 Act provides that

"(i)t shall be unlawful for any common carrier to make any unj ust
or unreasonabl e

discrimnation in charges . . . for . . . like comrunication
service."

156. We seek comrent on the neaning of the term
"“nondi scriminatory" in the 1996 Act
conpared with the phrase "unreasonabl e discrimnation" in the
1934 Act. More specifically, in
choosi ng the word "nondi scrim natory,
prohibit all price discrimnation,
i ncl udi ng neasures (such as density zone pricing or volunme and
termdiscounts) that are
considered | awful under section 202(a)? W note that the
| egi sl ative history of the new
provi sions prohibiting discrimnation offers no explicit guidance
on this question. W seek
comment on whet her sections 251 and 252 can be interpreted to
prohibit only unjust or
unreasonabl e di scrimnation. For exanple, may carriers charge
different rates to parties that are
not simlarly situated, such as when a carrier incurs different
costs to provide service to such
parties? W also seek coment as to whether we should all ow such
pricing as a policy matter.

did Congress intend to

(6) Rel ationship to Existing State Regul ati on and
Agreenents

157. Section 251(d)(3) of the 1996 Act expressly bars the
Conmi ssi on, when prescri bing
and enforcing regulations to inplenment section 251, from
precl udi ng enforcenment of certain
existing state regulations. Specifically, section 251(d)(3)



prohibits us from

"[ precl udi ng] the enforcenent of any regul ation, order, or
policy of a State conm ssion
t hat - -

(A) establishes access and interconnection obligations of
| ocal exchange carriers;
(B) is consistent with the requirements of this section; and

(C does not substantially prevent inplenentation of the
requirenents of this section and

the purposes of [the portion of the 1996 Act dealing with
devel opment of conpetitive

mar kets] ."

We ask parties to address the neaning of the specific terns of
section 251(d)(3). Wat types of

state policies would, or would not, be consistent with the

requi renents of section 251 and the

purposes of Part Il or Title Il of the Act? W also seek comment
on how the particul ar

princi pl es di scussed above woul d affect existing state rules and
policies, as well as existing

negoti at ed agreenments between carriers.

e. I nt er exchange Servi ces, Commercial Mobile Radio
Servi ces, and Non-
Conpeti ng Nei ghboring LECs

158. In this section, we address whether the terns of
section 251(c) cover
i nterconnection arrangenents between i ncunbent LECs and providers
of interexchange services,
CVRS provi ders, and non-conpeting nei ghbori ng LECs.

(1) I nt er exchange Servi ces

159. Sections 251(c)(2) and 251(c)(3) inpose duties upon
i ncumbent LECs to provide
i nterconnection and nondi scrimnatory access to unbundl ed network
el ements, respectively, to
"any requesting tel ecomuni cations carrier.” In relevant part,
"tel econmuni cations carrier" is
defined in section 3(44) of the 1934 Act, as anmended, as "any
provi der of tel econmunications
services." Because interexchange services are a type of
"t el econmuni cations services," which
are defined in section 3(46) as "the offering of
tel ecommuni cations for a fee directly to the

public . . . regardless of the facilities used," we concl ude that
carriers providing interexchange
services are "tel ecomruni cations carriers." Thus, we believe

that interexchange carriers my
seek interconnection and unbundl ed el enents under subsections
(c)(2) and (c)(3), respectively.



160. Wth respect to section 251(c)(2), however, we believe
the statute inposes limts on
the purposes for which any tel ecormunications carrier, including
i nterexchange carriers, may
request interconnection pursuant to that section. Section
251(c)(2) inmposes an obligation upon
i ncumbent LECs to provide requesting carriers with
i nterconnection where the request is for the
"transm ssion and routing of tel ephone exchange service and
exchange access." "Tel ephone
exchange service" is defined in section 3(47) of the 1934 Act, as
amended, as "service within a
t el ephone exchange, or within a connected system of tel ephone
exchanges within the sane
exchange area operated to furnish to subscribers
i nt ercomuni cating service of the character
ordinarily furni shed by a single exchange," or "conparable
service[s]." According to this
definition, interexchange service does not appear to constitute a
"t el ephone exchange service."
We seek coment on this interpretation.

161. Interexchange service would not appear to qualify as
"exchange access" either.
"Exchange access" is defined in section 3(16) of the 1934 Act, as
anmended, as "the offering of
access to tel ephone exchange services or facilities for the
pur pose of the origination or
term nation of tel ephone toll services." This definition would
appear to require a
tel econmuni cations carrier to request interconnection for
pur poses of "offering" access to
exchange services. An interexchange carrier that requests
i nterconnection to originate or
term nate an interexchange toll call would not appear to be
"of fering" access services, but rather
to be "receiving" access services. Thus, it would appear that
the obligation to provide
i nterconnection pursuant to section 251(c)(2) does not apply to
tel ecomuni cations carriers
requesting such interconnection for the purpose of originating or
term nating interexchange
traffic. This tentative conclusion seens consistent with section
251(i), which provides that
“[nJothing in this section shall be construed to limt or
ot herwi se affect the Comm ssion's
authority under section 201." Section 201 is the statutory basis
on which interexchange carriers
have | ong been entitled to interconnect for the purposes of
originating and term nating
i nterexchange traffic. Sone have argued that our interpretation
is also consistent with other
provi sions of section 251, such as section 251(g), and with
Congress's focus on the |oca
exchange narket. W seek comment on our tentative concl usion.



162. It follows fromthe above definition of "exchange
access" that a
tel econmuni cati ons carrier may request cost-based interconnection
under section 251(c)(2) for
the purpose of offering access services in conpetition with the
i ncunbent LEC. We seek
comment, however, on whether a carrier may request cost-based
i nterconnection under section
251(c)(2) solely for this purpose. The |anguage in section
251(c)(2) indicating that
i nterconnecting carriers nmust offer "tel ephone exchange service
and exchange access" nmmy nean
that carriers nmust offer both "tel ephone exchange service and
exchange access,"” or it may nean
that tel econmunications carriers may obtain interconnection from
an i ncunbent LEC to provide
one or the other service, or both. W believe that if we were to
interpret this section to require
requesting parties to offer both tel ephone exchange and exchange
access services, such a
requi renment woul d excl ude conpetitive access providers that
currently interconnect with
i ncumbent LECs in order to offer conpeting exchange access
transport services, not tel ephone
exchange servi ce. On the other hand, if we interpret section
251(c)(2) to pernit cost-based
i nterconnection for the purpose of offering either tel ephone
exchange or exchange access, that
interpretation mght permt an interexchange carrier to form an
affiliate to obtain interconnection
froman incunbent LEC for the purpose of offering a conpeting
exchange access service. The
affiliate then mght offer its conpeting service exclusively to
its interexchange affiliate, thereby

enabling the latter to acconplish indirectly -- obtaining
i nterconnection for the purpose of
recei vi ng exchange access service -- what the statute appears to

prohibit it fromdoing directly

under section 251(c)(2). This concern is real, of course, only
if an exclusive relationship of this

sort is otherwi se [ awful under the 1934 Act, as anended, which it
may not be. W seek

comment on this analysis. W also seek corment on the inpact
that any concl usi on here woul d

have on the Conmm ssion's Expanded | nterconnection rules, which
address the conpetitive

provi sion of interstate access.

163. Section 251(c)(3) appears to limt the purposes for
whi ch tel ecomuni cati ons
carriers nmay request access to unbundl ed network el enments only in
the sense that such carriers
must seek to provide a "tel ecommunications service" by neans of
such elenments. As discussed
above, interexchange service is a "tel econmuni cations service."
Thus, we tentatively concl ude
that carriers may request unbundl ed el enents for purposes of



originating and term nating

i nterexchange toll traffic, in addition to whatever other
services the carrier wi shes to provide

over those facilities.

164. Sone interested persons have suggested that this
interpretation of section 251(c)(3)
woul d al | ow i nt erexchange carriers, in effect, to obtain network
el ements in order to avoid the
Conmi ssion's Part 69 access charges, but would not require such
carriers to use such el enents
to conpete with the incunbent LEC to provide tel ephone exchange
service to subscribers. In
opposition, others may argue that incunbent LECs are not obliged
under section 251(c)(3) to
provi de access to unbundl ed el enents, such as a |ocal | oop,
solely for the purpose of originating
and term nating interexchange toll traffic. Rather, the argunent
m ght go, the incunbent LEC s
statutory obligation to provide network el enents extends only to
provi di ng excl usive access to an
entire |l oop, in which case an interexchange carrier could not, as
a practical matter, purchase such
access w thout having won over the |local custoner associated with
the | oop and providing that
t el ephone exchange service to that custoner (or arranging for
others to provide it). This latter
reading of the statute is consistent with our earlier discussion
concerning the neani ng of the
term"network elenent." There we noted that a network el ement
appears to refer to a facility
or function, rather than a jurisdictionally distinct service,
such as switching for intrastate
exchange access. W also note that viewing a network el ement as
a jurisdictionally distinct
service mght be inconsistent with the pricing standards set
forth in section 252(d)(1), which
suggest that prices for these el enents should be set on the basis
of some measure of econom c
costs, not jurisdictionally separated costs. Moreover, as with
section 251(c)(2), allow ng
i nterexchange carriers to circunvent Part 69 access charges by
subscri bi ng under section
251(c)(3) to network elenments solely for the purpose of obtaining
exchange access may be
vi ewed as inconsistent with other provisions in section 251, such
as sections 251(i) and 251(g),
and contrary to Congress' focus in these sections on pronoting
| ocal conpetition. Lastly, such a
reading of the statute may effect a fundanmental jurisdictiona
shift by placing interstate access
charges under the admnistration of state conm ssions. W seek
conment on these issues.

165. If a carrier that provides interexchange toll services
purchases access to unbundl ed
network elements in order to provide such toll services -- either



alone if the statute permts it, or

in conjunction with local exchange services -- we tentatively
concl ude that the incunbent LEC

may not assess Part 69 access charges in addition to the charges
assessed for the network

el ements determ ned under sections 251 and 252. Section 252, we
note, requires that charges for

el ements shall be based on cost. Thus, the additional inposition
of Part 69 access charges

woul d result in total charges not based on cost and thus would
seem i nconsistent with the

statutory schene. W seek comment on this conclusion. In
conmenting, parties may want to

di scuss the rel evance of section 272(e)(3). That section

requi res BCCs, after entering the in-

regi on i nterexchange business, to inpose on their affiliates --

or inpute to thenselves -- access
charges no | ower than what they charge to unaffiliated
i nterexchange carriers. In light of the

above discussion and its possible inplications for our Part 69
access charge regi ne, we repeat

here our intention of taking up access charge reformin the very
near future.

(2) Commer ci al Mbile Radio Services

166. W next seek commrent on whether interconnection
arrangenent s bet ween
i ncumbent LECs and commercial nobile radio service (CVRS)
providers fall wi thin the scope of
section 251(c)(2). As indicated below in the discussion of
section 251(b)(5), we al so seek
comment on the separate but rel ated question of whether LEC CVRS
transport and term nation
arrangenents fall within the scope of section 251(b)(5).

167. Wth respect to section 251(c)(2), because the
obligations of that section, and of
section 251(c) generally, apply only to incunbent LECs, we
tentatively conclude that CVRS
providers are not obliged to provide interconnection to
requesting tel ecomunications carriers
under the provision of section 251(c)(2). CMRS providers are not
enconpassed by the 1996
Act's definition of "incunmbent |ocal exchange carrier" discussed
above.

168. LEC-CMRS interconnection arrangenments nmay nonet hel ess
fall within the scope of
section 251(c)(2) if CVRS providers are "requesting
tel econmuni cations carrier[s]" that seek
i nterconnection for the purpose of providing "tel ephone exchange
service and exchange access."
CMVRS are within the definition of "tel econmunications services"
in section 3(46) of the 1934
Act, as anmended, because they are offered "for a fee directly to
the public." Simlarly, CVRS



providers are within the definition of "teleconmunications
carrier[s]" in section 3(44) because

they are "provider[s] of tel ecommunications services." The
phrase "tel ephone exchange service"

is arguably broad enough to enconpass at | east sone CMRS.

"[ T] el ephone exchange service" is

defined as either "(A) service within a tel ephone exchange, or
within a connected system of

t el ephone exchanges within the same exchange area operated to
furnish to subscribers

i nt ercomuni cating service of the character ordinarily furnished
by a single exchange, and which

is covered by the exchange service charge, or (B) conparable
service[s]." W seek coment

on which if any CWVRS, including voice-grade services, such as
cellular, PCS, and SMR and

non-voi ce- grade services, such as paging, fit this definition.
In comenting, parties should

address any past Commi ssion statenents that bear on the matter.

169. |If CMRS providers seeking interconnection from
i ncunbent LECs fall within the
purvi ew of section 251(c)(2), or of section 251(b)(5), there
arises the question of the relationship
bet ween section 251 and another recent addition to the 1934 Act
that al so addresses
i nterconnection between CVRS providers and other common carriers,
section 332(c). Although
we seek comment on the relationship of the two provisions in this
proceedi ng, we note that
LEC- CMRS i nterconnection pursuant to section 332(c) is the
subj ect of its own ongoing
proceeding in CC Docket No. 95-185, which the Comi ssion
initiated prior to the enactnment of
the 1996 Act. W also note that we sought conment in that
proceedi ng generally on the issue
of the interplay of section 251 and section 332(c) and have
recei ved extensive comrents. W
intend that CC Docket No. 95-185 remmi n open and we do not want
to ask interested parties to
repeat their argunments on issues they have already addressed in
that docket. Therefore, in this
proceedi ng, we ask parties to address any specific issues
presented in this Notice that are not
al ready addressed in CC Docket No. 95-185. In subnitting
addi ti onal comments, parties my
want to address the possibility that, if both sections 251 and
332(c) apply, the requesting carrier
woul d have to choose the provision under which to proceed.
Parties may al so want to address
whet her it would be sound policy for the Commission to
di stingui sh between tel ecommunications
carriers on the basis of the technology they use. The Conmi ssion
retains the prerogative of
incorporating by reference comments filed in the section 332(c)
proceeding into the record of
this proceedi ng, and of acting on these pending rul emakings in a



manner that best serves the
i nterests of reasoned deci si onnmaki ng.

(3) Non- Compet i ng Nei ghbori ng LECs

170. W turn next to whether interconnection agreenents
bet ween i ncunbent LECs and
non- conpeti ng nei ghboring LECs are subject to section 251(c)(2).
If they are, section 252
woul d appear to require that such arrangenents be nade public and
the ternms and conditions of
the agreenments made available to other carriers. Wether this is
true of existing arrangenents
bet ween i ncunbent LECs and non-conpeting nei ghboring LECs depends
on the resolution of the
i ssue, discussed above, of existing agreenents generally.

171. The | anguage of section 251(c)(2), which enconpasses
i nterconnection requested
for the purposes of providing "tel ephone exchange service and
exchange access," appears to
enconpass the services provided by non-conpeting nei ghboring
LECs. By definition, such
LECs provide "tel ephone exchange service and exchange access."
Nevert hel ess, a reading of
section 251(c)(2) in context shows that it is part of a provision
designed to pronpte conpetition
agai nst the incunbent LEC, and on this basis, the requirenents
set forth therein could arguably
be understood to apply only to arrangenents between conpeting
carriers. W note, however,
that in deciding this issue, we do not seek to create any
di sincentives that m ght hanper
conpetition between nei ghboring carriers. W seek coment on
whi ch of the above
interpretations is correct. To the extent a party advocates the
latter interpretation, we al so seek
comment on the inplications, if any, for the CVRS discussion.

3. Resal e Obligations of |ncunbent LECs
a. Statutory Language

172. Section 251(c)(4) inmposes a duty upon incunbent LECs
to offer certain services for
resale at wholesale rates. Specifically, section 251(c)(4)
requires i ncunbent LEGCs:

(A) to offer for resale at whol esale rates any
tel ecommuni cati ons service that the carrier

provides at retail to subscribers who are not
tel econmuni cations carriers; and (B) not to

prohibit, and not to inpose unreasonable or discrimnatory
conditions or limtations on,

the resal e of such tel ecormunications service, except that a
State conmi ssi on nay,

consistent with regul ati ons prescri bed by the Conmi ssion



under this section, prohibit a

reseller that obtains at wholesale rates a
t el econmruni cations service that is avail able at

retail only to a category of subscribers fromoffering such
service to a different category

of subscri bers.

173. W seek comrent generally on the application of this
section, as set forth in sone
detail below. We will first discuss the services subject to
resal e and conditions on such resale
and then turn to the pricing i ssues concerning resale. W also
seek comrent generally on the
rel ati onship of this section to section 251(b)(1), which inposes
certain resale duties on all LECs.

b. Resale Services and Conditions

174. Section 251(c)(4)(A) provides that incunmbent LECs rnust
offer for resale at
whol esal e rates "any tel econmuni cati ons service that the carrier
provides at retail to subscribers
who are not tel ecomunications carriers.” Section 251(b) (1)
i nposes on all LECs "the duty not
to prohibit, and not to inpose unreasonable or discrimnatory
conditions or linmtations on, the
resale of its tel ecommnications services." One view of the
rel ati onshi p between section
251(b) (1) and section 251(c)(4) is that all LECs are prohibited
from i nposi ng unreasonabl e
restrictions on resale, but that only incunbent LECs that provide
retail services to subscribers
that are not tel econmunications carriers are required to make
such services avail able at
whol esal e rates to requesting tel ecormunications carriers. W
seek coment on this view.

175. W al so seek comment on what limtations, if any,
i ncumbent LECs shoul d be
allowed to inpose with respect to services offered for resale
under section 251(c)(4). Should the
i ncumbent LEC have the burden of proving that a restriction it
i mposes i s reasonabl e and
nondi scrimnatory? Gven the pro-conpetitive thrust of the 1996
Act and the belief that
restrictions and conditions are likely to be evidence of an
exerci se of market power, we believe
that the range of perm ssible restrictions should be quite
narrow. W seek comment on this
view. W also seek comrent on whether, and if so how, the resale
obligation under section
251(c)(4) extends to an incunbent LEC s discounted and
pronotional offerings. Did Congress
intend for such offerings to be provided at whol esal e rates,
based on the pronotional rate m nus
avoi ded costs, or does the obligation to provide for resal e at
whol esal e rates only apply to the



i ncumbent LEC s standard retail offerings? |If the obligation
extends only to the standard
of fering, what effect would that have on the use of resale as a
means of entering the |oca
market? |f the obligation applies to pronotional and di scounted
of ferings, nust the entrant's
custoner take service pursuant to the sane restrictions that
apply to the incunbent LEC s retai
customers? Mreover, how woul d such restrictions be enforced
wi t hout i npedi ng conpetition
(e.g., through disclosure of conpetitively sensitive
information)? W also seek coment on
whet her a LEC can avoid naking a service avail abl e at whol esal e
rates by w thdraw ng the
service fromits retail offerings, or whether it should be
required to make a show ng that
withdrawing the offering is in the public interest or that
conpetitors will continue to have an
alternative way of providing service. W also seek conment on
whet her access to unbundl ed
el ement s addresses this concern

176. W seek comment on the neaning of the | anguage that "
State comm ssi on nay,
consistent with regul ati ons prescribed by the Comn ssion under
this section, prohibit a reseller
that obtains at whol esale rates a tel ecomuni cations service that
is available at retail only to a
cat egory of subscribers fromoffering such service to a different
category of subscribers.” The
provi sion suggests that Congress did not intend to all ow
conpeting tel ecomunications carriers
to purchase a service that, pursuant to state or federal policy,
is offered at subsidized prices to a
speci fied category of subscribers (e.g., residentia
subscribers), and then resell such service to
custoners that are not eligible for such subsidized service
(e.g., business subscribers). For
exanple, it mght be reasonable for a state to restrict the
resal e of a residential exchange service
that is limted to | owincone consuners, such as the existing
Lifeline program At the sane
time, we have generally not allowed carriers to prevent other
carriers from purchasi ng high
vol ume, low price offerings to resell to a broad pool of |ower
vol unme custoners. W seek
comment on this anal ysis.

a

177. W note that states have adopted various policies
regardi ng resal e of
tel econmuni cati ons services. For exanple, sone states prohibit
the resale of flat-rated services
and residential service. Oher states require or pernit the
resal e of residential services, but
pl ace restrictions, or permt the LECs to place restrictions, on
the resal e of such service. For
exanple, Illinois prohibits the resale of residential services to



custonmers other than residential

users, while Washington and Chio permt carriers to prohibit or
to pl ace reasonabl e restrictions

on the resale of residential services to business custoners.
Finally, sone states have inposed

nondi scrimnation requirenments simlar to those contained in
section 251(c)(4). Colorado has

enacted rul es governing the authorization of |ocal exchange
service providers, and has prohibited

facilities-based tel ecommuni cations providers frominposing
unreasonabl e or discrimnatory

limtations on the resale of the regul ated tel ecomuni cati ons
service. Pennsylvania al so

prohibits a LEC from mai ntai ning or inposing resale or sharing
restrictions on any service that

the state commission finds to be competitive. W seek coment on
whet her it woul d be

consistent with the 1996 Act to use any state policies concerning
restrictions on resale in our

federal policies. W also seek comment on state policies that
are inconsistent with the goals of

the 1996 Act or that are inadvisable froma policy perspective.
Parties are also invited to

conment on whet her requiring new entrants to cope with resale
policies that are inconsistent

fromone state to another woul d di sadvantage t hem conpetitively
in a manner inconsistent with

the 1996 Act.

c. Pricing of Wol esale Services
(1) Statutory Language

178. The requirenment in section 251(c)(4) that incunbent
LECs offer services at
"whol esal e rates" is elaborated in section 252(d)(3), which sets
forth the standards that states
must use in arbitrating agreenents and review ng rates under BCC
statenments of generally
avail abl e ternms and conditions. Section 252(d)(3) provides that
whol esal e rates shall be set "on
the basis of retail rates charged to subscribers for the
t el ecommuni cati ons service requested,
excluding the portion thereof attributable to any marketing,
billing, collection, and other costs
that will be avoided by the |ocal exchange carrier." As
previously discussed in Section
[1.B.2.d.(1), we believe that the Comm ssion is authorized to
promul gate rules for the states in
applying section 252(d).

(2) Discussion

179. W seek comment generally about the neaning of the
term "whol esale rates" in
section 251(c)(4). To ensure that incunmbent LECs fulfill their
duty under section 251(c)(4)



regardi ng resal e services, can and should we establish principles
for the states to apply in order

to determ ne whol esale prices in an expeditious and consi stent
manner ?

180. W al so seek commrent on whether we shoul d issue rules
for states to apply in
determ ni ng avoi ded costs. W could, for exanple, determ ne that
states are permtted, under
the Act, to direct incunmbent LECs to quantify their costs for any
marketing, billing, collection,
and simlar activities that are associated with offering retail
but not whol esal e services. W
seek comrent on whether avoided costs should al so include a share
of general overhead or
"“mar k- up" assigned to such costs. LECs would then reduce retai
rates by this anount, offset
by any portion of those expenses that they incur in the provision
of whol esal e services. This
approach appears to be consistent with the statute, but would
create certain administrative
difficulties because all of the information regardi ng such costs
is under the control of the
i ncumbent LECs. W seek comment on how this approach coul d be
adopted w t hout creating
unnecessary burdens on the LECs.

181. Alternatively, we could establish a uniformset of
presunptions that states could
adopt and that would apply in the absence of quantifications of
such costs by incunbent LECs.
For exanple, the Conmmission could identify a significant nunber
of expenses that the states
woul d presune to be retail expenses, absent a contrary show ng by
the i ncunbent LEC. Such
presunptions recognize that it may be difficult to obtain cost
data fromincunbent LECs. They
al so appear to be consistent with section 252(b)(4)(B), which
provides that, "[i]f any party
refuses or fails unreasonably to respond on a tinely basis to any
reasonabl e request fromthe
state comission, then the State conmi ssion may proceed on the
basis of the best information
available to it from whatever source derived." |In addition, we
could identify specific accounts
or portions of accounts in the Comm ssion's Uniform System of
Accounts (USQA) that the
states should include as "avoi ded costs.” Another issue on which
we seek comment is whether
states should be permitted or required to allocate sone conmpn
costs to "avoi ded cost"
activities. W seek comrent on these options, and invite parties
to propose other options. W
al so seek coment on how any approach would further our goals of
clarity and adm nistrative

sinplicity.



182. W al so seek commrent on whether we shoul d establish
rules that allocate avoi ded
costs across services. Should incumbent LECs be all owed, or
required, to vary the percentage
whol esal e di scounts across different services based on the degree
the avoided costs relate to
those services? The benefit of any such approach is that it is
likely to result in whol esale
rates which are nore cost-based than a uniform allocation across
services, and that shoul d
facilitate efficient entry. However, the administrative
conplexity of this approach may outwei gh
the benefits. W seek comment on this approach and on ot her
options, such as requiring that
avoi ded costs be allocated proportionately across all services so
that there woul d be a uniform
di scount percentage off of the retail rate of each service.

183. Wiile nost states have taken no action in this area, a
few states have consi dered
these issues. California recently established interimwhol esal e
rates based on identified costs
attributable to retailing functions. Based on the costs,
California required Pacific Bell to offer a
17 percent discount below retail business rates and a 10 percent
di scount below its retai

residential rates. It also required GIE to set whol esal e rates
12 percent below its retail business
rates and 7 percent belowits residential rates. In Illinois,

Amreritech has filed wholesale tariffs

with rates that are approximately 6 percent bel ow undi scounted
residential retail rates and 10

percent bel ow undi scounted business retail rates. These tariffs
are in effect, but are subject to

revision in a tariff proceedi ng pending before the Illinois
Commerce Conmission. |Illinois

conmi ssion staff have recommended that whol esal e prices be set on
the basis of retail rates |ess

a neasure of net avoided costs. The neasure of avoided costs
woul d i nclude the net tota

assigned costs (TSLRIC plus an allocation of joint costs) of the
avoi ded functions and a pro rata

share of the contribution in existing retail rates. W seek
conment on whet her any of these

approaches by the states are consistent with the fundanental

obj ectives of the 1996 Act, and

which, if any, mght be useful in setting a national policy. W
al so invite coments di scussing

the effect of any regul ati ons we adopt on agreenents that have
al ready been negoti ated or

deci sions that have al ready been nade by the states.

(3) Rel ati onship to Other Pricing Standards
184. W seek comment on the rel ationship between rates for

unbundl ed net work
el ements and rates for wholesale or retail service offerings.



Sone states have adopted rules

requiring that the sumof the rates for unbundl ed network

el ements be no greater than the retai

service rate. The Illinois Comrerce Commi ssion calls this the
“inputation rule." Proponents

of an inputation rule argue that it prevents anticonpetitive
price squeezes by incunmbent LEGCs,

whi ch may set unbundl ed el ement prices too high in order to

di scourage new entrants from

pur chasi ng unbundl ed el ements instead of purchasing and reselling
t he bundl ed servi ce.

185. It may be difficult to comply with an inmputation
rule, however, if rates for retai
services are bel ow cost, due to inplicit, non-conpetitively
neutral, intrastate subsidy flows.
For exanple, assume the cost of basic residential |ocal exchange
service is $25, including a $20
cost for the loop elenent and a $5 cost for the "port" el enent,
and the retail rate for such service
(including the federal SLC) is $10. In such a case, application
of the inmputation rule would
require either that the incunbent LEC offer unbundl ed network
elements to its conpetitors at
prices less than cost, or that the retail rate be increased to at
| east $25.

186. Certain states, including the New York Public Service
Conmi ssi on, have not found
it necessary to adopt an inputation rule. Wen the incunmbent LEC
sells retail services at prices
that are less than cost, it may be that it recovers the
difference in other state retail service rates
and in interexchange access charges. For exanple, in the exanple
cited above, the custoner
may pay 12 cents per nminute for intrastate toll traffic that
costs only 2 cents per mnute to
provi de, and may generate |ong-distance traffic for which the
i ncumbent LEC receives access
charges of 3 cents per minute even though it costs only 1 cent
per mnute to provide such
access. Under these circunstances, it could be argued that no
i mputation rule is needed to
protect new entrants because, as a matter of market econonics or
| egal obligations, new entrants
pur chasi ng unbundl ed el enents priced at cost would be providing
all of these services, and thus
could collect the sane relatively overpriced revenues for tol
service, interstate access, vertica
features, and other offerings to nake up for the underpricing of
basic residential |ocal exchange
service. By contrast, an entrant that nerely resells a bundled
retail service purchased at
whol esal e rates, would not receive the access revenues. There
are at |east two possible
addi ti onal objections to an inputation rule when it requires that
unbundl ed el enments be priced



bel ow cost. First, the unbundl ed el enments could be used to
provi de services that conpete with

LEC retail services that are the source of the subsidy. Second,
i f unbundl ed el ements were

priced at less than cost, then efficient facility-based entry
woul d be deterred, as new entrants

pur chase unbundl ed network el enents at bel ow cost rather than
constructing their own facilities.

We seek comment on whether it woul d advance the pro-conpetitive
goal s of the 1996 Act for

all states to follow an inputation rule, and on the potentia
pitfalls of such a rule.

187. One action a state could take to address any probl ens
created by adopting an
i mputation rule when retail rates are bel ow cost would be to
restructure its retail rates to
el im nate non-conpetitively neutral, inplicit subsidy flows.
This restructure could involve either
maki ng subsidy flows explicit and conpetitively neutral, reducing
the level of such flows, or a
conbi nation. For exanple, the Illinois Comerce Conmi ssion,
bef ore enacting an inputation
rule, divided the state into three access areas with separate
rates in each area. It then
restructured rates, so that retail rates in each access area are,
on average, above TSLRIC. Are
such changes required pursuant to section 254(f)? W seek
conmment on the rel ative
advant ages and detriments of this and other alternatives as
either federal policies or policies that
i ndi vidual states could adopt.

188. W note that, to the extent federal inplicit universa
servi ce subsidies contribute to
any problens created by adopting an inputation rule when retai
rates are bel ow cost, they wll
be addressed in the federal -state joint board review of universa
service requirements being
conducted pursuant to section 254. W further note that at |east
one incunbent LEC has
suggested i n anot her proceedi ng that the Conmi ssion consider
conmenci ng a proceeding to
determ ne whether it would be appropriate to enter a preenption
order requiring that rates for
| ocal service exceed the cost of providing that service. W seek
comrent on these issues.
We also invite comment on whether sonme interimrules night be
appropriate to address this
probl em before the federal -state joint board established pursuant
to section 254 acts, which could
be up to nine nonths after we issue an order in this proceeding.
We al so solicit coment on
any other rules that should be adopted concerning the
rel ati onship between services or elenents
that are necessary to pronote the goals of the Act.



4, Duty to Provide Public Notice of Technical Changes

189. Section 251(c)(5) of the 1996 Act requires incunmbent
LECs to "provide reasonable
public notice of changes in the information necessary for the
transm ssion and routing of
services using that | ocal exchange carrier's facilities or
networks, as well as of any other changes
that would affect the interoperability of those facilities and
networks." W tentatively
conclude that (1) "information necessary for transm ssion and
routing" should be defined as any
information in the LEC s possession that affects interconnectors
performance or ability to
provi de services; (2) "services" should include both
t el ecomuni cati ons services and information
services as defined in sections 3(46) and 3(20), respectively, of
the 1934 Act, as anended; and
(3) "interoperability" should be defined as the ability of two or
nore facilities, or networks, to be
connected, to exchange information, and to use the infornmation
that has been exchanged. W
request conment on what changes should trigger the public notice
requi rement and on the above
tentative concl usions.

190. W note that public notice is critical to the uniform
i mpl enent ati on of network
di sclosure, particularly for entities operating networks in
numerous | ocations across a variety of
states. W tentatively conclude that incunbent LECs should be
required to disclose al
information relating to network design and techni cal standards,
and i nformation concerni ng
changes to the network that affect interconnection. W further
tentatively conclude that the
i ncumbent LEC, at a mininmum nust provide the follow ng specific
information: (1) date
changes are to occur; (2) location at which changes are to
occur; (3) type of changes; and (4)
potential inmpact of changes. W believe that these proposed
categories represent the m ni mum
information that a potential conpetitor would need in order to
achi eve and maintain efficient
i nt erconnecti on.

191. In addition, we request comrent on how public notice
shoul d be provided. W
tentatively conclude that full disclosure of the required
technical information should be provided
through industry foruns (e.g., the Network Qperations Forum ( NOF)
or Interconnection Carrier
Conpatibility Forum (1 CCF)) or in industry publications. This
approach would build on a
vol untary practice that now exists in the industry and woul d
result in broad availability of the
information. W seek coment on this tentative conclusion. W



further seek coment as to

whet her incunbent LECs should be required to file with the
Conmi ssion a reference to this

technical information and where it can be |located (e.g., an
I nt ernet address).

192. We also tentatively conclude that incunbent LECs
shoul d be required to: (1)
publicly disclose the information within a "reasonable” tinme in
advance of inplenmentation; and
(2) nmake the information available within a "reasonable"” tine if
responding to an individua
request. W seek coment on what constitutes a reasonable tinme
in each of these situations,
and on whet her the Conmi ssion should adopt a tinetable for
di scl osing technical infornmation
conparable to the disclosure tinetable that we adopted in the
Conputer 11 proceeding. In
Phase Il of that proceeding, the Comm ssion required AT&T and the
BOCs to disclose
i nformati on about network changes or new network services that
affect the interconnection of
enhanced services with the network at two points in time. First,
carriers were required to
di scl ose such information at the "make/buy" point -- that is,
when the carrier decides to nmake
itself, or to procure froman unaffiliated entity, any product
the design of which affects or relies
on the network interface. Second, carriers were required to
rel ease publicly all technica
information at |east twelve nonths prior to the introduction of a
new service or network change
that woul d af fect enhanced service interconnection with the
network. If a carrier is able to
i ntroduce a new service between six and twel ve nonths of the
nmake/ buy point, public disclosure
was permtted at the nake/ buy point, but in no event could the
carrier introduce the service
earlier than six nonths after the public disclosure. W seek
conment as to whether the
Conmi ssi on shoul d adopt a conparable tinmetable for the section
251(c)(5) network disclosure
requi rements and how the timetable should be inplemented in this
cont ext .

193. W seek comrent on the rel ationship between sections
273(c)(1) and (c)(4), which
detail BOCs' disclosure requirements "to interconnecting carriers
on the planned depl oynent
of tel ecomunications equi pment,"” and section 251(c)(5), which
addresses discl osure
requirenents for all incunmbent LECs. In addition, we seek
comment on what enforcenent
mechani sm if any, should be enployed to ensure conpliance with
the section 251(c)(5) public
noti ce requirement and how we mnight reconcile the related
obl i gati ons under sections 251(a),



251(c)(5) and 256 to nmake them sinple to adm nister.

194. W seek comrent on the extent to which saf eguards may
be necessary to ensure
that information regardi ng network security, national security
and proprietary interests of LECs,
manuf acturers and others are not conpronised, and what those
saf eguards shoul d be.

C. ol igations Inmposed on "Local Exchange Carriers" by Section
251(h)

195. Section 251(b) inposes certain specified obligations
on all "local exchange
carriers." "Local exchange carrier" is defined in section 3(26)
as "any person that is engaged in
the provision of tel ephone exchange service or exchange access."
Section 3(26) excludes from
the definition persons "engaged in the provision of a comrercia
nobi | e servi ce under section
332(c), except to the extent that the Conm ssion finds that such
servi ce should be included in
the definition of such term" W seek comment on whether, and to
what extent, CVRS
provi ders should be classified as LECs and the criteria, such as
wirel ess | ocal |oop conpetition
in the LEC s service area by the CVRS provider, that we should
use to make such a
determnation. W seek comment on whet her and how a Commi ssion
determi nation that
CVRS providers be granted flexibility to provide fixed wreless
| ocal | oop service should affect
the determ nati on of whether CMRS providers should be included in
the definition of |oca
exchange carrier. W also seek conment on whether we may
classify a CVRS provider as a
LEC for certain purposes but not for others. For exanple, could
we treat a CVRS provider as a
LEC for purposes of providing resale but not for providing nunber
portability? W also request
that commenters di scuss whether we may classify sone cl asses of
CVRS providers as LECs, but
not others, such as those that are not conpeting with LECs. For
exanpl e, in considering
whet her to classify certain CVRS providers as LECs, should we
di stingui sh between CVRS
providers that offer cellular service fromthose that offer only
pagi ng services?

1. Resal e

196. Section 251(b)(1) inmposes a duty on all LECs "not to
prohibit, and not to inpose
unreasonabl e or discrimnatory conditions or limtations on, the
resale of its tel ecomunications
services." New carriers can use resale of other LECs' services
to provide service in a



geographi c area and such resal e opportunities facilitate
beneficial forms of conpetition.

197. W seek comrent on what types of restrictions on
resal e of tel econmunications
services woul d be "unreasonabl ' under this provision. W
believe that few, if any, conditions
or limtations should be permtted because such restrictions
generally are inconsistent with the
pro-conpetitive thrust of the Act and would |ikely be evidence of
the exercise of nmarket power.
We seek comment on this position. W also seek conment on what
st andards we shoul d adopt,
if any, to determ ne whether a resale restriction should be
permitted. Further, we seek conment
on whether any restriction on resale should be presuned to be
unr easonabl e absent an
affirmati ve showing that the restriction is reasonable, and if
so, how coul d such a show ng be
made. Finally, commenters shoul d address whether any of the
i ssues di scussed above with
respect to resale by incunbent LECs as required under section
251(c)(4) should be applied to
ot her LECs pursuant to section 251(b)(1).

2. Nunber Portability

198. Section 251(b)(2) inmposes a duty on all LECs "to
provide, to the extent technically
feasi bl e, nunmber portability in accordance with the requirenments
prescri bed by the
Conmi ssion." This provision reflects Congress's recognition that
pro-conpetitive policies
must necessarily address the consuner's preferences and
circunmstances in the new conpetitive
environment. By requiring that custoners be able to switch | oca
service providers w thout
changi ng their tel ephone nunmber, Congress seeks to |ower barriers
to entry and pronote
conpetition in the | ocal exchange nmarket. Section 3(30) of the
1996 Act defines nunber
portability as "the ability of users of teleconmunications
services to retain, at the same |ocation,
exi sting tel ecomruni cati ons nunbers w t hout inpairment of
quality, reliability, or convenience
when switching fromone tel ecomruni cations carrier to another."
Section 251(e)(2) of the
1996 Act mandates that the cost of nunmber portability "be borne
by all tel ecomunications
carriers on a conpetitively neutral basis as determ ned by the
Conmi ssion." This requirenent
hel ps to ensure that no single category of tel ecomunications
carriers will be disadvantaged
conmpetitively by bearing all or substantially all of the costs of
nunber portability, and will help
enhance fair and efficient |ocal exchange conpetition.



199. On July 13, 1995, the Commi ssion adopted a Notice of
Proposed Rul enaking in
CC Docket No. 95-116 seeking comment on a w de variety of
techni cal and policy issues
concerni ng nunber portability. On March 14, 1996, the Comon
Carrier Bureau issued a
Public Notice in that docket seeking coment on how passage of
the 1996 Act may affect the
i ssues raised in the Nunber Portability NPRM Accordingly, in an
effort to adopt numnber
portability rules expeditiously, we wll address nunber
portability issues raised by the 1996 Act
i n our ongoi ng proceedi ng on nunber portability. That proceeding
will specifically address,
inter alia, the depl oyment schedul e that incunbent LECs nust
follow for providing nunber
portability, the manner in which it can be provided, and the
recovery of number portability costs.

200. Since our July NPRM a nunber of states have taken
significant steps to inplenent
service provider nunber portability. Washington state conpl eted
a nunber portability trial using
the Local Area Number Portability (LANP) method in Decenber,
1995, and New York is
currently conducting a nunber portability trial in Manhattan
using the Carrier Portability Code
(CPC) method. Several states have established task forces with
i ndustry participants to
i nvesti gate the devel opnent and i nplenentation of |ong-term
nunber portability nethods.
In addition, the State comm ssions of Illinois, Colorado, New
York, and Ceorgi a have adopted
the recommendations of their staffs and task forces to inplenent
AT&T' s Location Routing
Nunmber (LRN). Oher states, such as Indiana, Mchigan, Chio, and
W sconsi n, have sel ected,
or are about to select, LRN without first establishing task
forces. Switch vendors have indicated
that the software required to support LRN generally will be
avai l abl e in the second quarter of
1997. Consequently, Illinois plans to deploy LRN in the Chicago
LATA in the third quarter of
1997, and Georgia has ordered inplenmentation of LRN as soon as it
becones fully avail abl e.
Ohio plans to have inplenmented a database nunber portability
met hod by COctober, 1997.

201. W note that while several states have taken action
toward inplenentation of
service provider portability, no | ong-termnunber portability
solutions are in use today, and
approximately 27 states have yet to address issues related to
| ong-term nunmber portability. By
enacting section 251(b)(2) of the 1996 Act, Congress has stated
that consumers should be able to



change | ocal tel ephone conpani es w thout changi ng their phone
nunbers, and that this capability

is critical to the devel opnent of |ocal exchange comnpetition.
Al t hough there are nethods of

provi di ng nunber portability today, these mechani sns generally
are considered less efficient and

| ess pro-conpetitive than the |ong-term sol uti ons now bei ng
devel oped. For exanple, existing

nmet hods rely on the incunbent LEC network, generally do not
support all current vertica

services, and are wasteful of nunbering resources. Accordingly,
we intend to take expeditious

action on nunber portability issues.

3. Dialing Parity

202. Section 251(b)(3) of the 1996 Act requires LECs "to
provide dialing parity to
conpeting providers of tel ephone exchange service and tel ephone
toll service." Under section
3(15) of the 1934 Act, as anended, "dialing parity" neans:

that a person that is not an affiliate of a |local exchange
carrier is able to provide

t el ecommuni cati ons services in such a manner that custoners
have the ability to

route automatically, without the use of any access code,
their tel ecomunications

to the tel econmuni cati ons services provider of the
custoner's designation from

anmong 2 or nore tel ecomuni cations services providers
(i ncluding such | ocal

exchange carrier).

This dialing parity requirement will foster |ocal exchange, |ong
di stance, and internationa

conpetition by ensuring that each custoner has the freedomto
choose anong different carriers

for different services without the burden of dialing additiona
access codes or persona

i dentification nunbers.

203. It is our understanding that some form of intralLATA
toll dialing parity is avail able
or has been ordered in eighteen states. 1In the thirty-tw states

where dialing parity has not

been required, conpetition in the intralLATA toll narket generally
has been permitted only with

the use of access codes, which require custoners to dial a five-
or seven-digit prefix before

dialing the called party's tel ephone nunber. Under the 1996 Act,
LECs are precluded from

rel yi ng upon access codes as a neans of providing dialing parity
to conpetitive

tel ecommuni cati ons providers. Thus, when the 1996 Act becane
law, "dialing parity" did not

exi st in nost states and, where sonme formof dialing parity had



been required, inplenentation
requi rements and met hodol ogi es varied across the states.

204. On April 4, 1994, the Conm ssion adopted a Notice of
Proposed Rul enaki ng t hat
sought conment on a variety of issues related to the
admini stration of the North American
Nunbering Pl an (NANP), including whether to inpose dialing parity
requi rements on LECs
for interstate, intralLATA toll traffic. |In a subsequent Order,
adopted July 13, 1995, the
Conmi ssion deferred consideration of the dialing parity issue.

205. Comments in response to the NANP NPRM as to whet her
LECs shoul d be required
to inplenent dialing parity have becone noot in |ight of the
mandatory dialing parity
provisions in section 251(b)(3) of the 1996 Act. |In addition,
because the NANP NPRM proposed
requiring dialing parity solely for interstate, intralLATA tol
traffic, comments received in
response to that notice do not address all of the section
251(b)(3) dialing parity requirenments that
apply to all interstate and intrastate tel ephone exchange | oca
calling, and tel ephone toll services.
We address the dialing parity issue anew in this Notice in |ight
of the broader dialing parity
directives contained in the 1996 Act. W ask parties to file in
this docket those portions of any
comments filed in response to the NANP NPRM t hat address
particul ar et hodol ogi es for
i npl enenting intralLATA toll dialing parity and that are rel evant
to our consideration of the
dialing parity requirenents in the 1996 Act.

206. Section 251(b)(3) nmakes no distinction anong
international, interstate and intrastate
traffic for purposes of the dialing parity provisions. Based on
the absence of any such
distinctions in defining the scope of the dialing parity
requi renents, we tentatively concl ude that
section 251(b)(3) creates a duty to provide dialing parity with
respect to all tel econmunications
services that require dialing to route a call, and enconpasses
international as well as interstate
and intrastate, local and toll services. W believe that this
interpretation is consistent with the
statutory definition of dialing parity and woul d open the | oca
and | ong di stance narkets to the
great est nunber of conpetitive tel ecomunications services
providers. W seek coment on
this tentative concl usion.

207. The statutory definition of dialing parity provides
that the customer nust have the
ability to choose "fromanong 2 or nore tel ecommunications
services providers (including such



| ocal exchange carrier)." LECs are precluded fromrelying on
access codes as a neans of

providing dialing parity to conpetitive service providers. The
Act, however, does not specify

what nethods should be used to inplenment dialing parity. W
bel i eve that presubscription

represents the nost feasible nethod of achieving dialing parity
in long distance markets

consistent with the definition of dialing parity in section 3(15)
of the 1996 Act. In this

context, "presubscription" refers to the process by which a
custoner preselects a carrier, to

which all of a particular category or categories of calls on the
customer's line will be routed

automati cal | y.

208. Presubscription to a carrier other than the custoner's
| ocal exchange carrier has not
been available for interstate, intralLATA toll calls nor has it
been available in nost states for
intrastate, intraLATA toll calls. |Instead, BOCs automatically
carry these calls rather than
routing themto a presubscribed carrier of the custoner's choice.
If the state fromwhich the
custoner is calling has authorized conpetition, but has not
ordered presubscription in the
i ntralLATA toll market, a customer wishing to route an intralLATA
call to an alternative carrier
typically must dial the carrier access code of the alternative
carrier.

209. We seek comment on specific alternative nethods for
i mpl enenting | ocal and tol
dialing parity, including various forns of presubscription, in
the interstate and intrastate |ong
di stance and international markets, that are consistent with the
statutory requirenents set forth in
the 1996 Act. Specifically, we seek information and conment on
the standards, if any, that have
been devel oped to address or define local or toll dialing parity,
the consistency of those
standards with the statutory definition of dialing parity set
forth in the 1996 Act, and the extent
to which there is a need for the devel opnent of further
st andar ds.

210. W note that there is substantial variation in the
intralLATA toll dialing parity
requi rements and inpl ementati on nmet hodol ogi es that individua
states have adopted. For
exanpl e, sone states have adopted a presubscription nethodol ogy
that allows a custoner to
choose between the incunbent LEC and any interexchange carrier
that is authorized in that state
to carry the custonmer's intrastate, intraLATA toll calls. Oher
states have adopted a
presubscription nethodol ogy that allows the customer a choice



only between the incunmbent LEC

and the sane interexchange carrier that the custoner is currently
presubscribed to for interLATA

| ong-di stance calling. A "multi-PIC" or "smart-PIC'
presubscription met hodol ogy, which

woul d enabl e custoners to presubscribe to nultiple carriers for
various categories of |ong-

di stance calling, also is being considered in sone states. W
seek comrent on whet her any of

the presubscription methods adopted by the states coul d be

i mpl enented in national dialing

parity standards consistent with the requirenments of the 1996
Act. W also seek comrent as to

the categories of long distance traffic (e.g., intrastate,
interstate, and international traffic) for

whi ch a custoner should be entitled to choose presubscri bed
carriers, and whether a uniform

nati onwi de met hodol ogy i s necessary. |In the absence of uniform
federal rules, we ask

commenters, and state conmissions in particular, to address the
difficulties state comm ssions

m ght experience in inplenmenting the dialing parity requirenents
of the 1996 Act. Finally, we

seek comrent on what Commi ssion action, if any, is necessary to
i mpl enent dialing parity for

international calls.

211. W tentatively conclude that, pursuant to section
251(b)(3), a LECis required to
permit tel ephone exchange service custonmers within a defined
local calling area to dial the sane
nunber of digits to nake a | ocal tel ephone call, notw thstanding
the identity of a custoner's or
the called party's local tel ephone service provider. W believe
that this interpretation of the
dialing parity requirenent as applied to the provision of
t el ephone exchange service woul d best
facilitate the introduction of conpetition in |ocal markets by
ensuring that custoners of
conmpetitive service providers are not required to dial additiona
access codes or persona
identification nunmbers in order to nake | ocal tel ephone calls.
We seek comment on this
tentative conclusion and seek information as to how this |oca
dialing parity requirenent shoul d
be inpl enent ed.

212. For nobst LECs, the 1996 Act provides no tinmetable for
i mpl ementing dialing
parity. Section 271(e)(2)(A) requires BOCs, however, to provide
intralLATA toll dialing parity
in a state "coincident with" its exercise of authority to provide
i nter LATA services in that state,
or three years fromthe date of enactnent of the 1996 Act,
whi chever is earlier. Section
271(e)(2)(B) limts the ability of states to inpose dialing
parity requirements on a BOC prior to



the earlier of those two dates. W seek comment on what
i npl enent ati on schedul e shoul d be
adopted for dialing parity obligations for all LECs.

213. The 1996 Act does not require that procedures be
established to pernit consuners
to choose anbng conpetitive tel ecomuni cations providers (e.g.,
through balloting). W seek
conmment as to whether the Conm ssion should require LECs to
notify consumers about carrier
sel ection procedures or inpose any additional consuner education
requirenents. Finally, we
seek comrent on an alternative proposal that woul d nake
conpetitive tel econmuni cations
provi ders responsi ble for notifying custoners about carrier
choi ces and sel ection procedures
through their own marketing efforts.

214. In addition to the duty to provide dialing parity,
Section 251(b)(3) al so inmposes the
duty on all LECs to provide conpeting tel econmmunications services
providers with
"nondi scrim natory access to tel ephone nunbers, operator
services, directory assistance, and
directory listing, with no unreasonable dialing delays.” As a
general matter, we tentatively
conclude that "nondiscrimnatory access" neans the sane access
that the LEC receives with
respect to such services. W seek commrent on this tentative
conclusion. W also seek
comment as to how the Commi ssion should inplenent the
nondi scri m natory access provisions
that are contained in section 251(b)(3) as is discussed in nore
detail bel ow

215. More specifically, we interpret "nondi scrimnatory
access to tel ephone nunbers" to
mean that conpeting tel econmuni cations providers nust be provided
access to tel ephone
nunbers in the same manner that such nunbers are provided to
i ncumbent LECs. Currently, the
| argest | ocal exchange carrier in each area code serves as the
central office (CO code
adm nistrator, the entity that is responsible for the assignnent
and admini stration of tel ephone
nunbers. I n 1995, the Commi ssion ordered that the functions
associated with the assi gnnment
and admini stration of |ocal telephone nunbers be centralized and
transferred fromthe | argest
LECs to a newly created NANP Administrator. New section
251(e)(1) directs the Commi ssion
to create or designate one or nore inpartial entities to
admi ni ster tel econmmuni cati ons nunberi ng
and to nake such nunbers avail able on an equitable basis. In
light of the directives contained
in the NANP Order and section 251(e)(1), we seek coment as to
what, if any, additiona



Conmi ssion action is necessary or desirable to ensure
nondi scrim natory access to tel ephone
nunbers consistent with the requirenments of section 251(b)(3).

216. W interpret "nondiscrimnatory access to .
operator services" by LECs to nean,
at least in part, that a tel ephone service customer, regardl ess
of the identity of his |ocal telephone
service provider, nmust be able to connect to a |ocal operator by
dialing "0" or "0" plus the
desired tel ephone nunber. For purposes of this provision, we
tentatively define "operator
services" as any automatic or live assistance to a consuner to

arrange for billing or conpletion
or both of a tel ephone call through a nmethod other than: (1)
automatic conpletion with billing

to the tel ephone fromwhich the call originated, or (2)

conpl etion through an access code by the

consunmer, with billing of an account previously established with
the tel ecommuni cati ons service

provi der by the consuner. W seek comment on this proposed
definition and on what, if any,

Conmi ssion action is necessary to inplenent the nondiscrimnatory
access requirenents for

operator services under section 251(b)(3). W ask comenters to
address whether the duty

i nposed on LECs to provide nondiscrimnatory access to operator
services includes the duty to

resell operator services to non-facilities-based conpeting
providers or facilities-based conpeting

provi ders.

217. W further interpret "nondiscrimnatory access to .
directory assistance and

directory listing" by LECs to nean that all tel ecomunications
services providers' custoners
must be able to access each LEC s directory assistance service
and obtain a directory listing in
the same nmanner, notwithstanding (1) the identity of a requesting
custoner's |ocal tel ephone
service provider, or (2) the identity of the tel ephone service
provi der for a custoner whose
directory listing is requested through directory assistance. W
seek comment on this
interpretation and on what, if any, Commission action is
necessary or desirable to inplenent
nondi scrim natory access to directory assistance and directory
listing as required by section
251(b)(3). W al so seek conment on whether custoners of
conpeting tel ecomuni cations
provi ders can access directory assistance by dialing 411 or
555-1212, or whether an alternative
dialing arrangement is needed in order to nake directory
assi stance dat abases accessible to al
providers. W ask commenters to address whet her the duty inposed
on LECs to provide



nondi scrimnatory access to directory assistance includes the
duty to resell 411 or local 555-1212

directory assistance services to non-facilities-based conpeting
providers or to facilities-based

conpeting providers.

218. Section 251(b)(3) prohibits "unreasonable dialing
del ays.” W seek comrent on
the appropriate definition of the term"dialing delay" and on
appropriate nethods for measuring
and recording that delay. For exanple, the term"dialing del ay"
m ght refer to the period that
begi ns when the caller conpletes dialing a call and ends when a
ringing tone or busy signal is
heard on the line. Alternatively, "dialing delay" might refer to
the period begi nni ng when t he
caller conpletes dialing a call and ending when the call is
delivered by the incunmbent LEC to a
conpeting service provider. Another rel evant neasure night
i ncl ude the period begi nni ng when
a custoner goes off hook and ending when a dialtone is heard on
the line. W recognize the
confusion that has centered around the context-specific use of
the terns post-dial delay, access
time, call set-up tinme, and dialtone delay. Accordingly, we ask
interested parties to define
clearly the tine being neasured rather than rely upon a
definition of a termthat may have been
used in particular proceedings. Finally, we ask comrenters to
identify a specific period that
woul d constitute an "unreasonabl e" dialing delay.

219. The 1996 Act does not specify how LECs woul d recover
costs associated with
providing dialing parity to conpeting providers. W seek coment
on what, if any, standard
shoul d be used for arbitration to determne the dialing parity
i mpl enentati on costs that LECs
shoul d be permitted to recover, and how those costs shoul d be
recover ed.

4, Access to Ri ghts-of-Wy

220. Section 251(b)(4) inposes upon LECs the "duty to
af ford access to the poles, ducts,
conduits, and rights-of-way of such carrier to conpeting
provi ders of tel ecomunications
services on rates, terns, and conditions that are consistent with
section 224." Section 224,
whi ch predates the enactnent of the 1996 Act, states that the
Conmi ssion "shall regulate the
rates, terns, and conditions for pole attachnents to provide that
such rates, terms, and conditions
are just and reasonabl e, and shall adopt procedures necessary and
appropriate to hear and resol ve
conpl aints concerning such rates, terns, and conditions." Thus,
under section 224, if an entity



provi ded access to poles, ducts, conduits, and rights-of-way, it
had to do so on rates, terns, and

conditions that were just and reasonable, but there was no
specific requirement to provi de access

to poles, ducts, conduits and rights-of-way. Section 251(b)(4)
establ i shes an additional

requirement for LECs to provide access to poles, ducts, conduits,
and ri ghts-of -way, consistent

with the requirenents in section 224. Mbreover, anendnments to
section 224(a)(1) state

expressly that LECs are subject to the requirenments of section
224. Thus, section 251(a)(4), in

conjunction with section 224, requires LECs to provide access to
pol es, ducts, conduits, and

ri ghts-of-way on just and reasonable rates, terns, and
conditions. This requirenent is vital to

the devel opnent of |ocal conpetition, because it ensures that
competitive providers can obtain

access to facilities necessary to offer service.

221. Section 703 of the 1996 Act, added and anmended severa
provi sions of section 224
of the 1934 Act. Specifically, section 703 anended sections
224(a) (1), (a)(4), (c)(1) and
(c)(2)(B), and added sections 224(a)(5), (d)(3), (e), (f), (9),
(h) and (i). W will adopt rules
i npl enenting several of these provisions in one or nore separate
proceedings. In this
proceedi ng, however, we believe that we shoul d address issues
rai sed by new sections 224 (f)
and (h), to ensure that we have an opportunity to seek conment
and establish any rules
necessary to inplenent section 251(b)(4) within the six nonth
period established by the statute.

222. Section 224(f) provides:

(1) Awutility shall provide a cable tel evision system
or any

tel ecomruni cations carrier with nondi scrimnatory
access to any

pol e, duct, conduit, or right-of-way owned or
controlled by it.

(2) Notwi thstanding paragraph (1), a utility providing
electric

service may deny a cable tel evision system or any

tel econmuni cations carrier access to its poles, ducts,
conduits, or

ri ghts-of-way, on a non-discrimnatory basis where
there is

i nsufficient capacity and for reasons of safety,
reliability and

general |y applicabl e engi neeri ng purposes.

We seek coment as to the neaning of "nondiscrimnatory access"



with respect to this

provi sion. For exanple, to what extent nust a LEC provide access
to pol es, ducts, conduits, and

rights-of-way on simlar terns to all requesting

tel ecommuni cations carriers? Mist those terns

be the sane as the carrier applies to itself or an affiliate for
simlar uses? Are there any

| egiti mate bases for distinguishing conditions of access? W
seek comrent on specific reasons

of safety, reliability, and engi neering purposes, if any, upon
whi ch access coul d be denied

consistent with sections 224(f)(1) and 251(b)(4).

223. W seek comment on specific standards under section
224(f)(2) for determnining
when a utility has "insufficient capacity" to permt access.
Li kewi se, we seek coment as to the
condi tions under which access may be denied for "reasons of
safety, reliability and generally
appli cabl e engi neering purposes." For exanple, should we
establish regulations that require a
certain mnimumor quantifiable threat to reliability before a
utility may deny access under
section 224(f)(2)? Should we establish regul ations that
expressly inpose on utilities the burden
of proving that they are justified in denying access pursuant to
section 224(f)(2)? May we, and
shoul d we, establish regulations to ensure that a utility fairly
and reasonably all ocates capacity?

224. Section 224(h) provides that whenever "the owner of a
pol e, duct, conduit, or right-
of -way intends to nodify or alter such pole, duct, conduit, or
ri ght-of-way," the owner nust
provide witten notification of such action "to any entity that
has obtained an attachment to such
conduit or right-of-way so that such entity nmay have a reasonabl e
opportunity to add to or
nodify its existing attachnent. An entity that adds to or
nodifies its existing attachnment after
recei ving such notification shall bear a proportionate share of
the costs incurred by the owner in
maki ng such pol e, duct, conduit, or right-of-way accessible."

225. W seek comment on whet her we shoul d establish
requi renents regarding the
manner and tinmng of the notice that nust be given under this
provision to ensure that the
reci pient has a "reasonabl e opportunity" to add to or nodify its
attachrment. |In addition, we seek
conment on whether to establish rules to determine the
"proportionate share" of the costs to be
borne by each entity, and if so, how such a determ nation should
be nade. W al so seek
comment on whet her any paynment of costs should be offset by the
potential increase in revenues
to the owner. For example, if the owner of a pole nodifies the



pole so as to permt additiona

attachnments, for which it can collect additional revenues, should
such potential revenues offset

the costs borne by the entities that already have access to the
pol e? W also seek coment on

whet her we should inpose any limtations on an owner's right to
nodify a facility and then

coll ect a proportionate share of the costs of such nodification.
For exanple, should we establish

rules that limt owners from making unnecessary or unduly

bur densome nodi fications or

speci fications?

5. Reci procal Conpensation for Transport and Term nation
of Traffic

a. Statutory Language

226. Section 251(b)(5) provides that each LEC has the duty
to "establish reciprocal
conpensation arrangenents for the transport and termni nation of
tel ecommuni cations." Section
252(d)(2) states that, for the purpose of an incunbent LEC s
conpliance with section 251(b)(5),
a state conm ssion shall not consider the ternms and conditions
for reciprocal conpensation to be
just and reasonabl e unless such terms and conditions both: (1)
provide for the "nutual and
reci procal recovery by each carrier of costs associated with the
transport and term nation on each
carrier's network facilities of calls that originate on the
network facilities of the other carrier,"
and (2) "determ ne such costs on the basis of a reasonable
approxi mati on of the additional costs
of term nating such calls." That subsection further provides
that the foregoing | anguage shall not
be construed "to preclude arrangenents that afford the nutua
recovery of costs through the
of fsetting of reciprocal obligations, including arrangenments that
wai ve nmutual recovery (such as
bi Il -and-keep arrangenents)," or to authorize the Comm ssion or
any state to "engage in any rate
regul ati on proceeding to establish with particularity the
addi ti onal costs of transporting or
termnating calls, or to require carriers to nmaintain records
with respect to the additional costs of
such calls.” The legislative history notes that "mutual and
reci procal recovery of costs . . . may
i ncl ude a range of conpensation schenes, such as in-kind exchange
of traffic w thout cash
paynent (known as bill-and-keep arrangenents)." The statutory
duty to establish reciprocal
conpensati on arrangenents for transport and term nation furthers
the pro-conpetitive goal s of
the 1996 Act by ensuring that all LECs receive reasonable
conpensation for transporting and
termnating the traffic of conpeting |ocal networks with which



they are interconnected. It also

furthers conpetition by ensuring that incunbent LECs, in
particul ar, do not charge excessive

rates for such transport and term nation. As previously
discussed in Section I1.B.2.d.(1), we

believe that the Commi ssion is authorized to pronmulgate rules to
gui de the states in applying

section 252(d).

b. State Activity

227. \Wiile nost states have not addressed pricing for
transport and termnation of traffic
among | ocal conpetitors, a nunber of states have taken such
actions to foster reciprocal
conpensation arrangenents between incunbent LECs and wireline and
wirel ess conpetitors. In
the states that allow conpetition for |ocal exchange services,
there are at least three different
systens in place to allow for reciprocal conpensation between
conpeting | ocal networks,
al t hough many of these arrangenents are interimpending the
est abl i shnent of permanent rules.
Sone states have adopted nutual conpensation policies with rates
for termnation of traffic
subject to tariff regulation by the state conm ssion. O her
states have required bill and keep
arrangenents, at |east on an interimbasis, such as, the
Washington Utilities and Transportation
Conmi ssion. W discuss bill and keep arrangenents in nore detai
bel ow, at section Il.C. 5.f.
Third, a number of states have directed i ncunbent LECs and
prospective conpeting carriers to
negoti ate arrangenents, but have not inposed detail ed regul atory
requirenments with respect to
t hose arrangenents.

228. The Pennsylvania Public Utilities Comm ssion has
created an interimescrow
arrangenent to govern nutual conpensation for ternination of
local calls to allow for the start-
up of local exchange conpetition until a permanent rate can be
devel oped. Each party makes an
initial payment and then continuing nonthly paynents into an
escrow account. After the
Pennsyl vani a comm ssion determ nes the appropriate rates for
term nation of local traffic, the
parties will calculate the anbunts owed to each party and the
escrow funds will be distributed
accordingly. This mechanismallows |ocal conpetition to comrence
i medi ately, and gives al
parties incentives to conclude the devel opnent of a pernmanent
rate, either through negotiation or
by the Pennsyl vani a comi ssi on.

229. Illinois, Maryland and New York have established
different rates for term nation of



a conpetitor's traffic, depending upon whether the traffic is
term nated at the incunbent LEC s

end office or at a tandemswitch. California and M chigan
however, have established only

one rate that applies to term nation of a conpetitor's traffic
wi thout regard to whether the call is

termnated at an end office or at a tandem switch.

C. Definition of Transport and Term nation of
Tel econmuni cati ons

230. We seek comment on whether "transport and term nation
of tel ecommuni cations”
under section 251(b)(5) is limted to certain types of traffic.
The statutory provision appears at
| east to enconpass tel ecomuni cations traffic that origi nates on
the network of one LEC and
term nates on the network of a conpeting LEC in the sanme | oca
service area as well as traffic
passi ng between LECs and CMRS providers. W seek coment on
whet her it al so enconpasses
tel econmuni cations traffic passing between nei ghboring LECs that
do not conpete with one
another. Wile the issues here overlap with those in our
di scussi on, supra, of section 251(c)(2),
the text of the two sections are different and thus comenters
shoul d note that the issues are not
necessarily identical

231. Because section 252(d)(2) is entitled "Charges for
Transport and Terni nation of
Traffic," it could be interpreted to permt separate charges for
these two conponents of
reci procal conpensation. As discussed in the section on pricing
of interconnection and
unbundl ed network el ements, econom ¢ theory dictates that
dedi cated facilities should be priced
on a flat-rated basis. W seek comment on whet her we shoul d
require that states price
facilities dedicated to an interconnecting carrier, such as the
transport links fromone carrier's
switch to the neet point with an interconnecting carrier, on a
flat-rated basis. W invite
conment on other possible interpretations of the statutory
di stinction between "transport" and
"term nation" of traffic.

d. Rat e Level s

232. In considering the pricing policies for transport and
term nation of traffic, we seek
comment on whether the pricing provisions in Section 252(d)
shoul d be vi ewed i ndependently,
or whether they shoul d be considered together. This question
arises particularly with respect to
section 252(d)(1), relating to interconnection and unbundl ed
el ements, and section 252(d)(2),



relating to the transport and termination of traffic. Because
the statute uses different |anguage

for interconnection and unbundl ed el enents and transport and
term nation of traffic, each

standard could be interpreted in a different way based on the

di fferent |anguage used in each

section. This would require that each incunbent LEC offering be
identified as falling within one

particul ar category. For exanple, if a carrier term nates a cal
to one of its custoners using

unbundl ed facilities purchased froman i ncunbent LEC, the
unbundl ed standard would apply. |If

a carrier delivers a call to the incunbent LEC for term nation to
a custoner on the incunbent

LEC s network, then the termination standard woul d apply.

233. In certain instances, however, transport and
term nati on under reciproca
conpensation may be difficult or inpossible to distinguish from
unbundl ed el erents. For
exanpl e, transport between an incunmbent LEC s central office and
an interconnector's network
could be considered either of the foregoing. In such a case, the
use of different pricing rules for
the different categories may create inconsistencies in the
pricing of simlar services. This could
create econonmic inefficiencies. W seek commrent on whether the
statute permts states to use
identical pricing rules for each category and, if different rules
are used for each, whether it wll
be possible to distinguish transport and term nation fromthe
ot her categories of service. W
al so seek comrent on whether, if two different pricing rules
could apply to a particul ar
situation, we should require that the new entrant be able to
choose between t hem

234. W seek comment on whet her we should establish a
generic pricing nethodol ogy
or inpose a ceiling to guide the states in setting the charge for
the transport and term nation of
traffic, and whether any such generic pricing nmethodol ogy or
ceiling should be established using
the sanme principles that mght be used to establish any ceiling
for interconnection and unbundl ed
elenments. W invite parties to suggest any other rules we night
establish to assist states. W
al so seek conmment on whether we should mandate a floor for state
pricing of reciprocal
conmpensation. The question of whether any floors should be
i nposed on the charge for
transport and termination of traffic is conplicated by the
addi ti onal questions, discussed bel ow,
of whether conpeting LECs should be required to charge
symetrical rates, and to what extent
bill and keep arrangenments may or should be used. W seek
comrent on these issues. W also



seek comrent on the neaning of section 252(d)(2)(B)(ii), which
prohibits "any rate regul ation

proceeding to establish with particularity the additional costs
of transporting or terminating calls"

and any requirenent that carriers "maintain records with respect
to the additional costs of such

calls." W seek comment on whether one or nore of the state
policies for mutua

conpensation for transport and term nation of traffic could serve
as a nodel for nationa

policies. W also seek comrent on state policies that the
coment er believes are inconsistent

with the goals of the 1996 Act or that are inadvisable froma
policy perspective. Parties are also

invited to conment on the possible consequences of requiring new
entrants to negotiate

reci procal conpensation arrangenents with i ncunbents under ground
rules that may vary widely

fromstate to state. We al so seek conment on whet her provisions
to maintain existing

arrangenents are necessary under section 251(d)(3).

e. Symmetry

235. Symmetrical conpensation arrangenents are those in
which the rate paid by an
i ncumbent LEC to a conpetitor for transport and termnation of
traffic is the same as the rate
the i ncunbent LEC charges the conpetitor for the same service.
We note that incunmbent LECs
are not likely to need to purchase significant amounts of
i nt erconnection or unbundl ed el enents
fromconpetitors, except for transport and termnation of
traffic. W therefore consider
symmetri cal conpensation arrangenents as a possible additiona
requi renent only for transport
and termnation of traffic. W seek coment on whether a rate
symretry requirement is
consistent with the statutory requirenment that rates set by
states for transport and term nation of
traffic be based on "costs associated with the transport and
term nation on each carrier's network
facilities of calls that originate on the network facilities of
the other carrier,” and "a reasonabl e
approxi mati on of the additional costs of terminating such calls.”

236. Symmetrical conpensation rates based on the incunbent
LEC s rate are
administratively easier to derive and nanage than asymetri cal
rates based on the costs of each
of the respective networks. Setting asymretric, cost-based rates
m ght require evaluating the
cost structure of nondomi nant carriers, which would be conpl ex
and intrusive. Symmetrica
rates al so could satisfy the requirenent of section 252(d)(2)
that costs be deternined "on the
basis of a reasonabl e approximation of the additional costs of



term nating such calls," by using

the incunbent LEC s costs and rates for transport and term nation
of traffic as a proxy for the

costs incurred by new entrants. Mreover, symetrical rates
coul d reduce an incunbent LEC s

ability to use its bargaining strength to negotiate an
excessively high term nation charge that

conpetitors would pay the incunbent and an excessively | ow

term nation rate that the incunmbent

woul d pay conpetitors. Further conplicating this issue is that
a competitor may possess a

degree of market power over the incunbent LEC that needs to
term nate a call on the

conpetitor's network because the decision to place the call lies
with the incunbent's customer

(who may or nmay not be aware that the call's intended recipient
is on a different network). The

conpetitor, therefore, may have an incentive and the ability to
charge high rates to the

i ncunmbent for transport and term nation of traffic onits
network. Finally, synmetrical rates may

give carriers a greater incentive to reduce their costs, because
the rates they can charge for

transport and termination of traffic nay not be based directly on
their own costs.

237. On the other hand, symetrical interconnection rates
have certain di sadvant ages.
Di fferent networks, even those that use simlar technol ogies, nmay
have different cost
characteristics. |If interconnection rates were fully cost-based,
then instead of setting symetric
rates, one LEC mi ght pay a conpetitor different interconnection
rates for transport and
term nation than it receives fromits conmpetitor. Further, rate
symmetry in sone circunstances
may not resol ve existing bargaining power inbalances. For
i nstance, a LEC might be able to
use its bargaining power to extract a symetrical rate higher
than rel evant costs, or to require
that new entrants incur a disproportionate share of the costs of
transporting traffic between the
two carriers' central offices.

238. In establishing principles to govern state arbitration
of rates for transport and
term nation of traffic, as well as state review of BOC statenents
of generally available terns and
conditions, there are a nunber of possible options we could
followwith regard to rate symmetry.
First, we could allow the states to decide whether to require
rate symmetry. Second, we could
require the states to inpose synmetrical rates. Third, we could
permit states to allow new
entrants to charge termination rates higher than the incunmbent
LEC in particul ar circunstances.
For exanple, it mght be appropriate to permt a new entrant that



offers a prem um service with

hi gher costs to charge a higher rate to the LEC of the custoner
originating the call if the

originating LEC can pass on the additional cost to the caller,
who coul d be informed that the cal

carries an additional charge. W seek comment on these options.

f. Bill and Keep Arrangenents

239. Under bill and keep arrangenents, broadly construed,
neither of the interconnecting
net wor ks charges the other network for ternminating the traffic
that originated on the other
networ k, and hence the terninating marginal conpensation rate on
a usage basis is zero.
I nst ead, each network recovers fromits own end-users the cost of
both originating traffic
delivered to the other network and ternminating traffic received
fromthe other network. A bil
and keep approach does not, however, preclude a positive
flat-rated charge for transport of traffic
bet ween carriers' networks.

240. As noted earlier, many states have established bil
and keep arrangenents on an
interimbasis until a tariffed rate can be established. |n other
states, such as Maryl and,
M chi gan and New York, bill and keep has not been enpl oyed and
tariffed rates for the
transport and termination of traffic are already in effect.
M chi gan, however, allows carriers to
wai ve nutual recovery and use bill and keep if traffic fromone
network to the other is not nore
than five percent greater than traffic flowing in the opposite
direction. 1In Florida, after
negoti ati ons between the incunbent and two new entrants failed,
the Florida Public Service
Conmi ssion determined that, for the term nation of local traffic,
conpeting LECs will
conpensate each other by nutual traffic exchange. Any party that
believes that traffic is
i nhal anced to the point that it is not receiving benefits
equi valent to those it is providing
through this formof bill and keep arrangenent nmay request that
the conpensati on mechani sm be
changed. Qher states are considering approaches sinmilar to that
of Florida. The Texas
Public Utilities Comm ssion has proposed a rule that woul d
require conpetitive LECs to
negoti ate nutual conpensation rates. |f negotiations fail, there
woul d be a nine-nonth bill and
keep period to allow the Texas comrission tine to establish
i nterconnection rates, terns, and
conditions. The Public Uilities Conm ssion of Chio staff has
proposed using bill and keep
on an interimbasis for one year. Wile that proposal is under
consi deration, Ameritech and



Time Warner are using bill and keep in their interim
i nterconnection arrangenent until the end
of Decemnber 1997.

241. Proponents of bill and keep arrangenents argue that
such arrangenents are
advant ageous in nmany circunstances. Because no cal cul ati on of
costs, nor any netering of
usage, is necessary under a bill and keep regi ne, such
arrangenents may be nore quickly
establ i shed and easily adninistered. Further, sonme networks nay
lack the ability to nmeasure the
vol ume of exchange traffic, and adding that ability would be very
costly if done outside of
normal network upgrades. Bill and keep arrangenents are
efficient if the increnental cost to
each network of termnating traffic originated on the other
network is zero. Wen the
i ncrenental costs of termnation for each carrier are near zero
(as may be the case for off-peak
usage), bill and keep arrangenents yield results simlar to those
of arrangenents in which nutua
conpensation rates are set based on the incremental costs of
shared network facilities. Finally,
even if incremental ternination costs are not zero, bill and keep
may i npose a snmall 10ss in
econom c efficiency if the demand for calls is inelastic with
respect to term nation charges.
Demand m ght be inelastic either because term nation charges are
not passed through to
custoners, or, as is the case with CVMRS, the term nation charges
are a snmall part of the cost of
service. Bill and keep may be efficient when the efficiency |oss
is small and the administrative
cost of termination charges is |arge.

242. If at least one carrier has a non-zero increnenta
term nation cost and the elasticity
of demand is significant, then bill and keep may create

significant efficiency | osses by not giving

carriers (and their custonmers) the correct price signals to use
network resources efficiently. |If

there is a positive cost to terminating a call on a conpetitor's
network, but the originating carrier

is not charged for sending the call, the originating carrier wll
have inefficient incentives to

conpete for custoners that initiate |arge volumes of traffic but
receive fewcalls. Simlarly, if

there is no charge to the consuner for placing a call that

i mposes a positive cost on the network

of the party called, consuners are likely to initiate an
excessive nunber of calls.

243. As noted earlier, section 252(d)(2)(B)(i) provides
that the standards in section
252(d)(2)(A) restricting what may be considered "just and
reasonabl e"” terns and conditions for



reci procal conpensation "shall not be construed to preclude
arrangenents that afford the nutua

recovery of costs through the offsetting of reciproca
obligations, including arrangenents that

wai ve mutual recovery (such as bill and keep arrangenents)."
Sone parties contend that this
section nmerely authorizes bill and keep arrangenents in voluntary

negoti at ed arrangenents, but

that the Conmi ssion and the states are prohibited from i nmposing
bill and keep. The grounds

on which a state nmay reject a negotiated arrangenent, however,
are limted in Section 252(e)(2)

to those that discrimnate agai nst a non-party tel econmuni cations
carrier or are inconsistent with

the public interest, conveni ence, and necessity. Therefore, the
| anguage in 252(d)(2)(B)(i)

arguably is not necessary to authorize the states to approve bil
and keep in negoti ated

arrangenents, and may be intended to authorize the states to

i mpose bill and keep arrangenents

in arbitration. W seek comment on whether section
252(d)(2)(B) (i) authorizes states or the

Conmi ssion to inpose bill and keep arrangements. |If it does, we
al so seek conment on

whet her we nust or should limt the circunstances in which states
may adopt bill and keep

arrangenents. For exanple, one approach would find that section
252(d)(2)(B) (i) allows states

to establish bill and keep arrangenents only when either of two
conditions are met: (1) the

transport and termi nation costs of both carriers are roughly
symmetrical and traffic is roughly

bal anced in each direction during peak periods; or (2) actua
transport and term nation costs are

so lowthat there is little difference between a cost-based rate
and a zero rate (for exanpl e,

during of f-peak periods). Wen neither of these conditions are
met, bill and keep arrangenents

arguably woul d not provide for "the nutual and reciproca
recovery by each carrier of costs

associated with the transport and termination on each carrier's
network facilities of calls that

originate on the network facilities of the other carrier,” which
woul d viol ate the requirement of

section 252(d)(2)(A)(i). Another possible approach would be to
permt or require states to

adopt a variant of bill and keep, such as that used by M chigan
In addition, we seek

comment on the meaning of the statutory description of bill and
keep arrangenents as

"arrangenents that wai ve nutual recovery." W seek conment on
the policies that the states

have adopted with respect to bill and keep arrangenents. W al so

seek comrent on the

hi storical interconnection arrangenents between nei ghboring

i ncumbent LECs, which, in nmany

cases, used a bill and keep approach with respect to conpensation



for transport and term nation

of telecomunications traffic. W also seek commrent on whet her
one or more of these state

policies could be incorporated as nmodels for federal policy. W
al so seek coment on state

policies that the conmenter believes are inconsistent with the
goal s of the 1996 Act or that are

i nadvi sable froma policy perspective.

g. O her Possi bl e Standards

244. There are other ways to establish rate |levels or
ceilings for reciprocal compensation
for transport and term nation of traffic, including, inter alia,
basi ng them on existing
arrangenents between nei ghboring i ncunmbent LECs or neasured | oca
service rates (which
provi des a qui ck nethod for determ ning an appropriate ceiling),
or establishing a presunptive
uni form per-minute interconnection rate. W solicit conment on
whet her any of these or other
alternatives should be used as the principle for pricing
transport and termination of traffic
bet ween LECs, and how they woul d be applied. W also seek
conment on whether it m ght
be desirable to establish an interimrule (such as bill and keep)
to apply during alimted initia
period while negotiations or arbitration proceedi ngs are ongoi ng,
and a different rule for states to
use if called upon to establish long-termarbitrated rates. This
could pernit new conpetitors to
enter the market nore quickly, equalize bargaining power between
new entrants and i ncunbent
LECs, and reduce the incunbent's incentive to stall negotiations.

D. Duti es I nposed on "Tel ecomuni cations Carriers" by Section
251(a)

245. W first need to identify the entities that qualify as
"t el econmuni cations carriers"”
under section 251. A "telecomunications carrier" is defined in
section 3(44) as "any provider
of tel econmunications services, except that such term does not
i ncl ude aggregators of
t el ecommuni cati ons services (as defined in section 226)."
Section 3(44) further provides that
"[a] tel ecomunications carrier shall be treated as a commobn
carrier under this Act only to the
extent that it is engaged in providing tel ecomuni cations
servi ces, except that the Comm ssion
shal | determ ne whether the provision of fixed and nobile
satellite service shall be treated as
conmon carriage."

246. W believe this definition, by itself, generally
i ncludes | ocal, interexchange, and
i nternational services. W therefore tentatively conclude that,



to the extent that a carrier is

engaged in providing for a fee |local, interexchange, or

i nternational basic services, directly to the

public or to such classes of users as to be effectively avail able
directly to the public, that carrier

falls within the definition of "tel ecommuni cations carrier." W
seek comment on which carriers

are included under this definition, and on whether a provider nmay
qualify as a

tel econmuni cations carrier for some purposes but not others. For
exanpl e, how does the

provision of an information service, as defined by section
3(a)(41), in addition to an unrel ated

tel econmuni cati ons service, affect the status of a carrier as a
"t el econmuni cations carrier" for

pur poses of section 2517

247. Wth respect to the regulatory classification of the
provi sion of fixed or nobile
satellite service, we already have determ ned that earth station
and space station |icensees
provi ding donestic and international fixed-satellite
t el econmuni cati ons services may offer
service on a non-conmon carrier basis, if they choose. W have
determined that earth station
operators could el ect whether to operate as conmon carriers or
private carriers. More
recently, we extended this policy to donestic fixed-satellite
(donsat) space station |icensees.
Previously, we required donsat |icensees to operate as conmon
carriers unless the |licensee
applied for, and was granted, authority to sell transponders on a
non-common carrier basis. In
amendi ng this policy, we noted that no transponder sal es request
has been opposed in the | ast
decade. W also noted that despite the routine approval of these
sal es requests, several operators
have chosen to continue to of fer space segnent capacity on a
conmon carrier basis. This
suggests that narket forces are sufficient to provide enough
conmon carrier capacity for
donestic satellite tel ecomunications services. W also stated
that separate satellite systens
providing international fixed-satellite services were established
to operate on a non-conmon
carrier basis, and, thus, were never regul ated as comon
carriers. This policy gives
fixed-satellite service operators flexibility to meet their
custoners' changi ng needs without
unnecessary regul atory delay and allows themto remain
conpetitive in the nmarketplace. Wth
respect to fixed-satellite capacity offered to CVMRS providers, we
stated that we will exam ne an
array of public interest factors in deciding whether such an
of fering should be treated as
conmon carriage consistent with section 332(c)(5). Wth respect
to the nobile-satellite



service, we already have determ ned that we would all ow space
station licensees operating in

certain services to choose whether to offer space segnent
capacity on a common carrier or non-

common carrier basis. W tentatively conclude that we shoul d
continue to determ ne whet her

the provision of nobile satellite services is CVRS (and therefore
conmon carriage) or Private

Mobi | e Radi o Service based on the factors set forth in the CVRS
Second Report and Order.

We al so seek comment on whether, and in what respects, this
definition of "tel ecomunications

carrier"” differs fromthe definition of "commn carrier.”

248. Section 251(a)(1l) inposes a duty to "interconnect
directly or indirectly with the
facilities and equi pnent of other teleconmunications carriers."”
We seek coment on the
meani ng of "directly or indirectly"” in the context of section
251(a) (1), as well as any other issues
rai sed by this subsection. In this context, we ask comenters to
addr ess whet her section 251(a)
is correctly interpreted to all ow non-incunbent LECs receiving an
i nterconnection request from
another carrier to connect directly or indirectly at its
di scretion. Section 251(a)(2) of the 1996
Act inposes a duty on each tel ecommunications carrier "not to
install network features, functions
or capabilities that do not conply with the guidelines or
st andards established pursuant to section
255 or 256." W ask commenters to address how this provision
shoul d be applied to
i ncumbent and non-i ncunmbent LECs.

249. Section 255 requires the devel opnent of guidelines to
ensure that
t el econmuni cati ons equi pnent and custoner prenises equi pnment is
accessi bl e by persons with
disabilities. Section 256 requires the Comni ssion to coordinate
"networ k pl anni ng anong
tel econmuni cations carriers and other providers of
t el ecomuni cati ons services for the efficient
i nterconnection of public tel ecommunications networks.” VWhile
the specific guidelines or
standards to be adopted pursuant to section 255 and 256 will be
addressed in one or nore
separ ate proceedi ngs, we request coment here on what action, if
any, the Comm ssion shoul d
take to ensure conmpliance with the obligations established in
section 251(a)(2), which directs
tel ecommuni cations carriers "not to install network features,
functions, or capabilities that do not
conply with the guidelines or standards established pursuant to
section 255 or 256." \What
steps, if any, should the Comm ssion take to nake carriers aware
of the standards adopted
pursuant to sections 255 and 256, and of the periodic revisions



to these standards? How

shoul d the phrase "network features, functions or capabilities"
be defined, and what is nmeant by

"installing" such network features?

E. Nurber Admi ni stration
1. Sel ection of a neutral nunber adm ni strator

250. Section 251(e)(1) of the Act requires the Comm ssion
to "create or designate one or
nore inpartial entities to adm ni ster tel econmunications
nunbering and to make such nunbers
avai l abl e on an equitable basis.” It further gives the
Conmi ssi on "exclusive jurisdiction over
those portions of the North Anerican Nunbering Plan that pertain
to the United States," but
states that "[n]othing in this paragraph shall preclude the
Conmi ssion fromdel egating to state
conmi ssions or other entities all or any portion of such
jurisdiction."

251. Additionally, pursuant to the conpetitive checkli st
contai ned in section
271(c)(2)(B), BOCs desiring to provide in-region interLATA
t el ecomuni cati ons services
nmust afford, "[u]lntil the date by which tel ecomunications
nunberi ng adm ni stration
gui delines, plans or rules are established, non-discrimnatory
access to tel ephone nunbers for
assignment to the other carrier's tel ephone exchange service
custonmers . . . [and] [a]fter that
date, [must] compl[y] with such guidelines, plan or rules.”
These neasures foster
conpetition by ensuring tel econmuni cati ons nunbering resources
are administered in a fair,
efficient, and orderly nmanner.

252. The Conmi ssion has already taken action to designate
an impartial nunber
admnistrator inits North Anerican Nunbering Plan ( NANP)
decision. In the NANP
Order, the Comm ssion concluded that the functions associ ated
wi th NANP admi ni stration
woul d be transferred to a new admi nistrator of the NANP
unal i gned with any particul ar
segnent of the tel ecomunications industry. W tentatively
concl ude that the NANP O der
satisfies the requirenent of section 251(e)(1) that the
Comm ssi on designate an inpartia
nunber administrator. W seek comment on this tentative
concl usi on.

253. Toll free tel ephone nunbers are not adninistered by
the North American
Nunbering Pl an administrator. Database Service Managenent, Inc.
(DSM), which is a



subsidiary of Bellcore, admnisters toll free nunbers. Inits
proceedi ng addressing toll free

t el ephone nunbers, the Comm ssion sought comrent on whet her DSM
shoul d continue to

admi ni ster toll free nunbers, or whether the NANP admi nistrator
or another neutral entity

shoul d administer toll free nunbers. W will address the issue
of toll free number

adm nistration in the Comm ssion's Toll Free proceeding.

2. State role in nunbering adm nistration

254. Section 251(e)(1) allows the Conm ssion to del egate
any portion of its
jurisdiction over nunbering administration to the states. W
tentatively conclude that the
Conmi ssion should retain its authority to set policy with respect
to all facets of nunbering
admi ni stration, including area code relief issues in order to
ensure the creation of a
nati onwi de, uniform system of nunbering that is essential to the
efficient delivery of
interstate and international tel ecomunications services and to
the devel opnent of the
robustly conpetitive tel ecommunications services market. Prior
to the enactment of the Act,
state commi ssions inplenented new area codes by adopting area
code relief plans, subject to
the guidelines enunerated by the Commission in its Ameritech
O der.

255. Area code relief traditionally has cone in the form of
an area code split, but
can al so take the formof an area code overlay. In
the Aneritech Order, the Conmission concluded that Ameritech's
proposed wirel ess-only
overlay plan would be unreasonably discrimnatory and
anticonpetitive and that
admi ni stration of nunbers: (1) nust seek to facilitate entry
into the communi cations
mar ket pl ace by maki ng nunbering resources avail able on an
efficient, tinely basis to
conmuni cati ons services providers; (2) should not unduly favor or
di sadvant age any particul ar
i ndustry segrment or group of consuners; and (3) should not unduly
favor one technol ogy
over anot her.

256. In that decision, the Commi ssion also sought to
clarify the authority of the
Conmi ssion and the states respectively with respect to nunbering
administration. Wile the
Conmi ssion held that it had broad authority over tel ephone
nunberi ng i ssues, the
Conmi ssion overturned as dicta prior statements it had made
suggesting that we retained
pl enary jurisdiction over nunbering issues. The Conmi ssion



acknow edged that state

conmi ssions have legitimate interests in the admnistration of
nunbering; it also noted that

the state comm ssions are uni quely positioned to understand,

j udge and determ ne how new

area codes can best be inplenented in view of |oca

circunstances. W believe this

continues to be the case. W thus tentatively conclude that the
Conmi ssi on shoul d del egate

matters involving the inplenmentation of new area codes, such as
the determ nation of area

code boundaries, to the state conm ssions so |ong as they act
consistently with our numbering

admi ni stration guidelines. W also tentatively conclude that the
Aneritech Order should

continue to provide guidance to the states regardi ng how new area
codes can be lawfully

i mpl enented. We seek comrent on these tentative concl usions.

257. Neverthel ess, we enphasize that any uncertainty about
the Commi ssion's and the
states' jurisdiction over nunbering adm nistration that nay have
existed prior to the
enact ment of the 1996 Act has now been elimnated. Section
251(e)(1) of the Act vests in
the Conmi ssion exclusive jurisdiction over nunbering matters in
the United States and
aut hori zes the Conmi ssion to del egate some or all of that power
to state conm ssions. As
i ndi cated above, we propose |leaving to the states decisions
related to the inplenentation of
new area codes subject to the guidelines enunerated in the
Areritech Order. W are
concerned, however, that situations may arise where a state
conmmi ssion, in inplementing area
code relief, appears to be acting in violation of those
gui delines. W therefore seek
comment on whet her the Conmi ssion should, in light of this
concern and the enactment of
section 251(e) (1), reassess the jurisdictional balance between
the Commi ssion and the states
that was crafted in the Aneritech Order. W al so seek coment on
what action this
Conmi ssi on shoul d take when a state appears to be acting
i nconsistently with our nunbering
admi nistration guidelines. In this regard, we note that issues
related to area code relief plans
often require pronpt resolution due to the imm nent exhaustion of
central office codes in the
area code at issue

258. Prior to enactnment of the 1996 Act, Bellcore, as the
NANP Adnmi ni strator, the
LECs, as central office code admi nistrators, and the states
performed the majority of functions
related to the administration of nunbers. W tentatively
concl ude that the Comm ssion



shoul d del egate to Bellcore, the LECs, and the states the
authority to continue performng

each of their functions related to the admi nistration of numbers
as they existed prior to

enactment of the 1996 Act until such functions are transferred to
the new NANP

adm ni strator pursuant to the NANP Order. W seek coment on
this tentative concl usion.

We al so seek comment on whet her the Comm ssion shoul d del egate
any additional nunber

adnministration functions to the states or to other entities.

3. Cost related to nunber admni nistration

259. In section 251(e)(2) of the 1996 Act, Congress
mandates that "[t]he cost of
est abl i shing tel ecommuni cati ons nunbering admi ni stration
arrangenents and number
portability shall be borne by all tel ecomunications carriers on
a conpetitively neutral basis
as determined by the Conmission." In the NANP Order, the
Conmi ssion: (1) directed that
the costs of the new inpartial nunbering adm nistrator be
recovered through contributions by
al |l comuni cations providers; (2) concluded that the gross
revenues of each communi cations
provider will be used to conmpute each provider's contribution to
the new nunberi ng
admi ni strator; and (3) concluded that the NANC wi Il address the
details concerning recovery
of the NANP adm nistrator costs. W find that we need take no
further action in this
NPRM because t he Comm ssion has al ready determ ned that cost
recovery for nunbering
admini stration arrangenents must be borne by al
tel ecomuni cati ons carriers on a
conpetitively neutral basis.

F. Exenpti ons, Suspensions, and Mdifications

260. Section 251(f)(1)(A) provides that the obligations
i nposed on i ncunbent LECs
pursuant to section 251(c) "shall not apply to a rural telephone
conpany until (i) such
conmpany has received a bona fide request for interconnection,
services, or network el enents,
and (ii) the State conm ssion determ nes (under subparagraph (B))
that such request is not
undul y econom cally burdensone, is technically feasible, and is
consistent with section 254
(ot her than subsections (b)(7) and (c)(1)(D) thereof)." Section
251(f)(1)(B) sets forth
procedures for the state comrission to terminate the rura
t el ephone comnpany exenpti on.
Section 251(f)(2) provides that a LEC "with fewer than 2 percent
of the Nation's subscriber
lines installed in the aggregate nationwi de nmay petition a State



conmi ssi on for a suspension

or nodification of the application of a requirenment or

requi renents of subsection (b) or (c) to

t el ephone exchange service facilities specified in such
petition." The state nust grant the

petition to the extent that, and for such duration as, the state
comm ssi on determ nes that such

suspensi on or nodification is necessary and is consistent with
the public interest, convenience

and necessity. Section 251(f)(2) provides for relief fromthe
requi renents of both Section

251(b) and (c), whereas section 251(f)(1)(A) provides for relief
only fromthe requirenments of

section 251(c).

261. W seek comment on whet her the Conmi ssion can and
shoul d establish some
standards that would assist the states in satisfying their
obligations under this section. For
exanpl e, should the Conm ssion establish standards regardi ng what
woul d constitute a "bona
fide" request? W tentatively conclude that the states al one have
authority to make
det erm nati ons under section 271(f).

G Conti nued Enforcenent of Exchange Access and | nterconnection
Regul ati ons

262. Section 251(g) provides that each LEC, "to the extent
that it provides wireline
services, shall provide exchange access, information access, and
exchange services for such
access . . . in accordance with the sane equal access and
nondi scri m natory interconnection
restrictions and obligations (including receipt of conmpensation)"
that applied to such carrier
i medi ately preceding the date of enactnent of the 1996 Act,
"until such restrictions and
obligations are epr|C|tIy super seded by regul ations prescribed
by the Commi ssion .
Those obligations and restr|ct|ons are enforceable until they are
superseded. Section 251(i)
states that nothing in section 251 "shall be construed to limt
or otherw se affect the

Conmi ssion's authority under section 201." W seek conment on
any issues that these
provisions may create. |n particular, we seek conment on any

aspect of this Notice that may

af fect existing "equal access and nondi scrim natory
i nterconnection restrictions and

obligations (including receipt of conmpensation)."

H. Advanced Tel ecommuni cations Capabilities
263. Finally, we note that pursuant to subsection 706(a) of

the 1996 Act the
Conmi ssion "shall encourage the depl oynent on a reasonabl e and



tinmely basis of advanced

tel econmuni cations capability to all Americans (including, in
particul ar, elenentary and

secondary school s and cl assroons) by utilizing, in a nmanner
consistent with the public

i nterest, conveni ence, and necessity, price cap regul ation,

regul atory forbearance, neasures to

pronote conpetition in the |local telecommunications market, or

ot her regul ati ng nethods that

renove barriers to infrastructure investnent." W sought conment
on subsection 706(a) in

our section 254 Universal Service NPRM in our Open Video Systens
NPRM and in our

Cabl e Reform NPRM  Because section 251 and this NPRM

conpr ehensi vel y address

"measures to pronote conpetition in the |ocal teleconmunications
market," we believe it

rel evant to al so seek comrent herein on how we can advance
Congress's subsection 706(a)

goal within the context of our inplementation of sections 251 and
252 of the 1996 Act.

[11. PROVISIONS OF SECTI ON 252
A Arbitration Process

264. Section 252(a) states that, "[u]pon receiving a
request for interconnection,
services, or network el enents pursuant to section 251, an
i ncumbent | ocal exchange carrier
nmay negotiate and enter into a binding agreenent with the
requesting tel ecomuni cations
carrier or carriers without regard to the standards set forth in
subsections (b) and (c) of
section 251." Any party negotiating an agreenent under section
252(a) "may, at any point
in the negotiation, ask a State conmission to participate in the
negoti ati on and to medi ate any
differences arising in the course of the negotiation.” Section
252(b) states that, "[d]uring
the period fromthe 135th to the 160th day (inclusive) after the
date on which an i ncunmbent
| ocal exchange carrier receives a request for negotiation under
this section, the carrier or any
other party to the negotiation may petition the State conmi ssion
to arbitrate any open
issues.” In addition, under section 252(e), the parties nust
submit for approval any
negoti ated or arbitrated agreenment to the state comm ssion.

265. Section 252(e)(5) directs the Conmi ssion to assune
responsibility for any
proceeding or matter in which the state commission "fails to act
to carry out its
responsi bility" under that section. W note that, unlike section
251(d) (1), there is no
specified time within which the Comm ssion nust establish



regul ati ons pursuant to section

252(e)(5). Thus, we seek conmment on whether in this proceeding
we shoul d establish

regul ati ons necessary and appropriate to carry out our

obl i gati ons under section 252(e)(5).

W al so seek comment on what constitutes notice of failure to
act, and what procedures, if

any, we should establish for interested parties to notify the FCC
that a state comm ssion has

failed to act.

266. W seek comment on the circunstances under which a
state commi ssion shoul d
be deenmed to have "fail[ed] to act"” under section 252(e)(5). W
note that section 252(e)(4)
states that if the state conm ssion does not approve or reject
(1) a negotiated agreenent
within 90 days, or (2) an arbitrated agreenent within 30 days,
fromthe tine the agreenment is
submitted by the parties, the agreenent shall be "deened
approved." W seek coment on
the rel ationship between this provision and our obligation to
assune responsi bility under
section 252(e)(5). Oher questions raised by section 252(e)(5)
include: (1) if the Commi ssion
assunes the responsibility of the state conmission, is the
Conmi ssi on bound by all of the
| aws and standards that woul d have applied to the state
conmi ssion; and (2) is the
Conmi ssion authorized to determ ne whether an agreenent is
consistent with applicable state
| aw as the state conmm ssion woul d have been under section
252(e)(3)? One possible
interpretation is that, if an agreenment is deened approved
pursuant to section 252(e)(4), it will
be deened to conply with state I aw, and the Conmi ssion will have
no authority to review
that determ nation.

267. Once the Conmi ssion assunes such responsibility under
section 252(e)(5), there
is no specific provision by which authority reverts back to the
state comm ssion. For
exanple, if the Conmm ssion arbitrates an agreement pursuant to
section 252(e)(5), the 1996
Act does not provide that the arbitrated agreenment is referred
back to the state comm ssion for
any further purpose. W seek comment on whether, once the
Conmmi ssi on assunes
responsi bility under section 252(e)(5), it retains jurisdiction
over that matter or proceeding.

268. W al so seek comment on whether we should adopt in
this proceedi ng some
standards or methods for arbitrating disputes in the event we
must conduct an arbitration
under section 252(e)(5). One nethod we could adopt is "fina



of fer" arbitration, whereby

each party to the negotiation proposes its best and final offer,
and the arbitrator determ nes

whi ch of the two proposal s becomes binding. Under final offer
arbitration, each party has

i ncentives to propose an arrangenent that the arbitrator could
determine to be fair and

equitable. In addition, parties are nore likely to present terns
and conditions that

approxi mate the econonically efficient outcome, because proposing
extreme terns and

conditions may result in an unfavorable finding by the
arbitrator. Wile final offer arbitration

is a sinple and speedy option, it is possible that the proposals
submitted by the parties may

not be consistent with the public interest and policies of
sections 251 and 252. Alternatively,

we coul d adopt an open-ended arbitration method, which would
culmnate in a final decision

that woul d be consistent with the public interest and policies of
sections 251 and 252. (Open-

ended arbitration, however, is nore admnistratively difficult
and likely to be slower than

final offer arbitration.

B. Section 252(i)

269. Section 251 requires that interconnection, unbundled
el ement, and coll ocation
rates be "nondi scrim natory" and prohibits the inposition of
"discrimnatory conditions" on
the resal e of tel ecomunications services. Section 252(i)
appears to be a primary tool of
the 1996 Act for preventing discrimnation under section 251
Section 252(i) of the 1996 Act
provides that a "local exchange carrier shall nake avail abl e any
i nt erconnection, service, or
networ k el ement provi ded under an agreenent approved under
[section 252] to which it is a
party to any ot her requesting tel econmunications carrier upon the
sane ternms and conditions
as those provided in the agreenent.” W note that in its March
23, 1995 Report on S.652,
the Senate Conmittee on Commerce, Science and Transportation
di scusses an earlier version
of section 252(i) and states that the Conmmittee "intends this
requi rement to help prevent
di scrim nation anong carriers.”

270. We seek comment on whether in this proceeding we
shoul d adopt standards for
resol ving di sputes under section 252(i) in the event that we nust
assune the state's
responsibilities pursuant to section 252(e)(5). Because the
Conmi ssion may need to interpret
section 252(i) if it assunes the state commi ssion's
responsibilities, we seek coment on the



neani ng of that provision. Mist interconnection, services, or
network el ements provided

under a state-approved section 252 agreenment be made available to
any requesting

tel ecommuni cations carrier, or would it be consistent with the

| anguage and intent of the |aw

tolimt this requirenent to simlarly situated carriers? |If the
obligation were construed to

extend only to sinmilarly situated carriers, how should simlarly
situated carriers be defined?

For exanple, does the section require that the sane rates for

i nt erconnection nust be offered

to all requesting carriers regardl ess of the cost of serving that
carrier, or would it be

consistent with the statute to pernmit different rates if the
costs of serving carriers are

different? In addition, can section 252(i) be interpreted to

all ow LECs to make avail abl e

i nterconnection, services, or network elenents only to requesting
carriers serving a

conpar abl e class of subscribers or providing the sane service
(i.e., local, access, or

i nterexchange) as the original party to the agreement? W
tentatively conclude that the

| anguage of the statute appears to preclude such differentia
treatnent anong carriers. W

seek comment on this tentative concl usion.

271. W note that negotiated agreenents under section
252(a) are the product of
conprom se between incunbent LECs and requesting carriers, and
may therefore contain
provisions to which a party agreed as specific consideration for
some other provision. W
seek comment on whether section 252(i) requires requesting
carriers to take service subject to
all of the same terns and conditions contained in the entire
st at e- approved agreenent.
Al ternatively, does section 252(i) permt the separation of
section 251(b) and (c) agreements
down to the level of the individual provisions of subsections (b)
and (c) and the individual
par agr aphs of section 251? W recognize that allow ng requesting
carriers to unbundle too
extensively the provisions of a voluntarily negoti ated agreenent
m ght affect the negotiation
process by intensifying the inportance each individual term of
the agreement. W note that
inits March 23, 1995 Report on S. 652, the Senate Committee on
Commer ce, Science, and
Transportation stated that it intended the requirenent codified
in section 252(i) to "make
i nterconnection nore efficient by naking available to other
carriers the individual elenments of
agreenents that have been previously negotiated," and seek
comrent on its meaning.



272. Section 252(i) requires that incunbent LECs nust nake
avail abl e the
i nterconnection, service, or network el ement provided under the
agreenment after state approva
of the agreenment. The statute is silent, however, as to how | ong
such an agreenent nust be
made available. W seek comment on whet her the agreenent should
be made avail abl e for
an unlimted period, or whether the statute would pernmit the
terns of the agreenment to be
available for a limted period of tine. |In particular, we ask
comrenters to cite any statutory
| anguage that would require the resubm ssion of these
pre-exi sting interconnection agreements
to state agenci es.

| V. PROCEDURAL | SSUES
A Ex Parte Presentations

273. This is a non-restricted notice-and-comrent rul enaki ng
proceedi ng. Ex parte
presentations are permtted, except during the Sunshine Agenda
period, provided that they are
di scl osed as provided in the Commission's rules. See generally
47 C.F.R 00O 1.1202, 1.1203,
1.1206. Witten subm ssions, however, will be limted as
di scussed bel ow.

B. Regul atory Flexibility Analysis

274. Section 251 of the Communications Act establishes a
variety of interconnection
obligations. Sone of these requirenents apply to al
tel ecommuni cations carriers (which
i ncl ude i ncunbent LECs, new LEC entrants, and interexchange
carriers). Oher
requirements apply to LECs -- both incunbents and new entrants.
Section 252 al so pl aces
certain obligations on state regul atory comi ssions.

275. W believe that the Regulatory Flexibility Act applies
differently to these
groups. In particular, we believe that the Regul atory
Flexibility Act is inapplicable to this
proceeding insofar as it pertains to i ncunbent LECs. The
proposal in this proceeding,
however, may have a significant econom c inpact on a substantia
nunber of small
busi nesses as defined by section 601(3) of the Regul atory
Flexibility Act insofar as they apply
to tel ecommuni cations carriers other than incunmbent LECs.

276. Accordingly, we certify that the Regul atory
Flexibility Act of 1980 does not
apply to this rul emaki ng proceeding insofar as it pertains to
i ncumbent LECs and state utility



conmi ssi ons because the rel evant proposals, if promul gated, would
not have a significant

econom ¢ i nmpact on a substantial nunber of small entities, as
defined by section 601(3) of

the Regulatory Flexibility Act. Incunbent LECs directly subject
to the proposed rule

amendnments do not qualify as small businesses since they are
dominant in their field of

operation. The Comm ssion will, however, take appropriate steps
to ensure that the specia

circunstances of the snaller incunbent LECs are carefully
considered in resolving those

issues. To the extent that this Notice may apply to state
utility comm ssions, they do not

qualify as small entities under section 601 of the Regul atory
Flexibility Act.

277. Insofar as the proposals in this Notice apply to
tel econmuni cati ons carriers other
than i ncunbent LECs (generally interexchange carriers and new LEC
entrants), they may
have a significant econom c effect on a substantial nunber of
small entities. Accordingly, we
are preparing an Initial Regulatory Flexibility analysis with
respect to the provisions
applicable to tel econmunications carriers other than i ncunbent
LECs. Pursuant to the
Regul atory Flexibility Act of 1980, 5 U.S.C. [1J 601-612, the
Conmi ssion's Initial Regulatory
Flexibility Analysis with respect to the Notice of Proposed
Rul emaking i s as foll ows:

278. Reason for Action: The Comm ssion is issuing this
Noti ce of Proposed
Rul emaki ng to i nplement the | ocal exchange competition provisions
of the 1996 Act
di scussed above, nobst inportantly section 251

279. (bjectives: The objective of the Notice of Proposed
Rul emaking is to provide
an opportunity for public conmment and to provide a record for a
Comm ssi on deci sion on the
i ssues addressed in the Noti ce.

280. Legal basis: The Notice of Proposed Rul emaking is
adopt ed pursuant to
Secti ons
1, 4, 201-205, 222, 224, 225, 251, 252, 253, 254, 255, 256, 271
and 273 of the
Conmruni cati ons Act of 1934, as anmended, 47 U. S.C. [ 153, 154,
201- 205, 222, 224, 251
252, 253, 254, 255, 256, 271, and 273.

281. Description of small entities affected: Certain of
the proposals in this Notice
woul d apply to tel econmunications carriers, other than incunmbent
LECs. These carriers



woul d i nclude small interexchange carriers and small, new LEC
entrants. Sorme of these
carriers clearly qualify as small business entities.

282. Potential Inpact: Sone of the proposals in this
Noti ce may i nmpose
requirenents that will have a significant econonic effect on
certain small business entities.
After evaluating the comments in this proceeding, the Comm ssion
will further exanine the
i mpact of any rul e changes on snall entities and set forth
findings in the Final Regulatory
Flexibility Analysis.

283. Reporting, recordkeepi ng and ot her conpliance
requi renent: The proposed
rul es, adopted pursuant to the Tel ecomruni cati ons Act of 1996,
woul d requi re dom nant
i ncumbent | ocal exchange carriers, in certain cases, to submt
docunent ati on requested by
state commissions for arbitration concerning the rates, terns,
and conditions for
i nterconnection and network el enent unbundling.

284. Federal rules that nay overlap, duplicate or conflict
with the Conmi ssion's
proposal : Qur existing Expanded Interconnection rules may
overlap with the requirenments of
section 251 addressed in this Notice. W have al so sought
conment on the relationship
bet ween our Part 69 Access Charge rules and the requirenments of
sections 251 and 252 of the
1996 Act.

285. Any significant alternatives m nim zing inpact on
smal | entities and consi stent
with stated objectives: The Notice of Proposed Rul emaking
solicits coments on alternatives.

286. Comments are solicited: Witten conments are
requested on this Initia
Regul atory Flexibility Analysis. These comrents nust be filed in
accordance with the sane
filing deadlines set for comrents on the other issues in this
Noti ce of Proposed Rul enaking
but they nust have a separate and di stinct headi ng designating
them as responses to the
Regul atory Flexibility Analysis.

287. The Secretary shall send a copy of this Notice of
Pr oposed Rul enaki ng,
including the certification set out above, to the Chief Counse
for Advocacy of the Snal
Busi ness Administration in accordance with Section 603(a) of the
Regul atory Flexibility Act,
Pub. L. No. 96-354, 94 Stat. 1164, 5 U.S.C. ] 601, et. seq.
(1981).



C. Initial Paperwork Reduction Act of 1995 Analysis

288. This NPRM contains either a proposed or nodified
information collection. As
part of its continuing effort to reduce paperwork burdens, we
invite the general public and the
O fice of Management and Budget (OMVB) to take this opportunity to
conment on the
i nformation collections contained in this NPRM as required by
t he Paperwor k Reducti on Act
of 1995, Pub. L. No. 104-13. Public and agency coments are due
at the sane time as other
comments on this NPRM OMB conments are due 60 days fromthe
date of publication of
this NPRMin the Federal Register. Comments should address: (a)
whet her the proposed
collection of information is necessary for the proper performance
of the functions of the
Conmi ssi on, including whether the information shall have
practical utility; (b) the accuracy
of the Conmission's burden estinmates; (c) ways to enhance the
quality, utility, and clarity of
the information collected; and (d) ways to mnimze the burden of
collection of information
on the respondents, including the use of autonmated coll ection
techni ques or other forns of
i nformation technol ogy.

D. Conment Filing Procedures

289. Ceneral. Pursuant to applicable procedures set forth
in sections 1.415 and 1.419
of the Conmission's rules, 47 CF.R [J1 1.415, 1.419, interested
parties may file coments
on or before 25 days after public release of the item and reply
coments on or before 14
days after the conment due date. To file formally in this
proceedi ng, you nust file an
original and twelve copies of all comments, reply coments, and
supporting coments. |If
you want each Conmi ssioner to receive a personal copy of your
comments, you nust file an
original and 16 copies. Conments and reply comrents shoul d be
sent to Ofice of the
Secretary, Federal Communications Comm ssion, 1919 M Street,
N. W, Room 222,
Washi ngton, D.C. 20554, with a copy to Janice Myles of the
Conmon Carrier Bureau, 1919
M Street, N.W, Room 544, Washington, D.C. 20554. Parties
should also file one copy of
any docunents filed in this docket with the Conmi ssion's copy
contractor, Internationa
Transcription Services, Inc., 2100 M Street, N. W, Suite 140,
Washi ngton, D.C. 20037.
Conments and reply comments will be available for public
i nspection during regular business



hours in the FCC Reference Center, 1919 M Street, N.W, Room 239,
Washi ngton, D.C.
20554.

290. Separate Comrent Filing Procedures for Dialing Parity,
Nunber
Adm ni stration, Public Notice of Technical Changes, and Access to
Ri ghts of Way. Interested
parties are instructed to file separate comments with respect to
(1) dialing parity, (2) access to
ri ghts-of-way, (3) nunber administration, and (4) public notice
of technical changes
requi rements and regul atory changes proposed or di scussed above.
Comments on these issues
are to be filed on or before 27 days after public rel ease of the
item and reply coments on,
or before, 14 days after the comment due date for these four
sections. These filings will not
be considered in applying the page limts for filings in this
proceeding. To file forma
comment s addressing these issues, parties are required to conply
with all of the remaining
comment filing procedures contained in part VI(D) of this Notice.
Conmments and reply
comments should be sent to the Ofice of the Secretary, Federa
Communi cati ons
Conmi ssion, 1919 M Street, N.W, Room 222, Washington, D.C
20554, with 3 copies to
G oria Shanbl ey of the Network Services Division, Comron Carrier
Bureau, 2000 M Street,
N.W, Suite 210, Washington, D.C 20554.

291. Oher requirenments. In order to facilitate revi ew of
comments and reply
comments, both by parties and by Conmi ssion staff, we require
that comments be no | onger
than seventy-five (75) pages and reply comments be no | onger than
thirty-five (35) pages,
i ncl udi ng exhibits, appendices, and affidavits of expert
wi t nesses. Enpirical econonic studies

and copies of relevant state orders will not be counted agai nst
these page limts. These page
[imts will not be waived and will be strictly enforced.

Comments and reply comments nust

i nclude a short and concise sumary of the substantive argunents
rai sed in the pleading.

Comments and reply comments nust al so conply with Section 1.49
and all other applicable

sections of the Conmissions rules. W also direct all interested
parties to include the nane

of the filing party and the date of the filing on each page of
their coments and reply

comments. Comrents and reply comments al so nust clearly identify
the specific portion of

this Notice of Proposed Rul emaking to which a particular comment
or set of coments is

responsive. |If a portion of a party's coments does not fal



under a particular topic listed in

the outline of this Notice, such coments must be included in a
clearly |l abelled section at the

beginning or end of the filing. Parties may not file nore than a
total of ten (10) pages of ex

parte subm ssions, excluding cover letters. This 10 page limt
does not include: (1) witten ex

parte filings made solely to disclose an oral ex parte contact;
(2) witten material submitted at

the tinme of an oral presentation to Conmm ssion staff that
provides a brief outline of the

presentation; or (3) witten material filed in response to direct
requests from Comm ssi on

staff. Ex parte filings in excess of this limt will not be
considered as part of the record in

this proceeding.

292. Parties are also asked to submit conments and reply
comments on di skette.
Such di skette subnissions would be in addition to and not a
substitute for the formal filing
requi rements addressed above. Parties submtting diskettes
shoul d submit themto Janice
M/l es of the Common Carrier Bureau, 1919 M Street, N.W, Room
544, Washington, D.C
20554. Such a submission should be on a 3.5 inch diskette
formatted in an | BM conpati bl e
formusing M5 DOS 5.0 and WirdPerfect 5.1 software. The diskette
shoul d be submitted in
"read only" mode. The diskette should be clearly |labelled with
the party's nane, proceeding,
type of pleading (comment or reply comments) and date of
subm ssion. The diskette should
be acconpani ed by a cover letter.

293. Witten comments by the public on the proposed and/ or
modi fi ed i nformation
coll ections are due 25 days after public release of this NPRM
and reply conmrents nust be
submitted not |ater than 14 days after the coments. Witten
comrents nmust be subnitted
by the O fice of Managenent and Budget (OVB) on the proposed
and/ or nodified
i nformation collections on or before 60 days after date of
publication in the Federal Register.
In addition to filing conments with the Secretary, a copy of any
comrents on the
i nformation coll ections contained herein should be submitted to
Dor ot hy Conway, Federa
Conmruni cati ons Conmi ssi on, Room 234, 1919 M Street, N W,
Washi ngton, D.C. 20554, or
via the Internet to dconway@cc.gov and to Tinothy Fain, OVB Desk
Oficer, 10236 NECB
725 - 17th Street, N.W, Washington, D.C. 20503 or via the
Internet to fain_t@l.eop.gov.

E. Ordering d auses



294. Accordingly, IT IS ORDERED t hat pursuant to Sections
1, 4, 201-205, 222, 224,
225, 251, 252, 254, 255, 256, 271 of the Conmunications Act of
1934, as anended, 47
U S C (] 153, 154, 201-205, 222, 224, 251, 252, 254, 255, 256,
and 271, a NOTICE OF
PROPCSED RULEMAKI NG i s her eby ADOPTED.

295. |IT IS FURTHER ORDERED t hat, the Secretary shall send a
copy of this
NOTI CE OF PROPCSED RULEMAKI NG, including the regul atory
flexibility certification, to
the Chief Counsel for Advocacy of the Small Business
Admi ni stration, in accordance with
par agraph 603(a) of the Regulatory Flexibility Act, 5 U S.C. O
601 et seq. (1981).

296. The Adm nistration of the North American Nunbering
Pl an, Notice of Proposed
Rul emaki ng, CC Docket No. 92-237, 9 FCC Rcd 2068 (1994), to the
extent that it addressed
the issue of dialing parity, is hereby dism ssed as noot solely
with respect to that issue.

FEDERAL COVMUNI CATI ONS COWM SSI ON

WIlliamF. Caton
Acting Secretary



