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THE NEWS-PRESS, division of Multimedia Holdings Corporation, CAPE
PUBLICATIONS, INC., publisher of Florida Today, PENSACOLA NEWS-
JOURNAL, division of Multimedia Holdings Corporation, Plaintiffs-Appellants,
versus U.S. DEPARTMENT OF HOMELAND SECURITY, FEDERAL
EMERGENCY MANAGEMENT AGENCY, Defendants-Appellees. SUN-
SENTINEL COMPANY, publisher of the South Florida Sun-Sentinel, Plaintiff-
Appellee, versus U.S. DEPARTMENT OF HOMELAND SECURITY, FEDERAL
EMERGENCY MANAGEMENT AGENCY, Defendants-Appellants.

No. 05-16771, No. 06-13306

UNITED STATES COURT OF APPEALS FOR THE ELEVENTH CIRCUIT

2007 U.S. App. LEXIS 14817

June 22, 2007, Decided
June 22, 2007, Filed

PRIOR HISTORY: [*1]

Appeal from the United States District Court for the
Middle District of Florida. D. C. Docket No. 05-00102-
CV-FTM-29-DNF.

Appeal from the United States District Court for the
Southern District of Florida. D. C. Docket No. 05-60340-
CV-KAM.

JUDGES: Before CARNES,
KRAVITCH, Circuit Judges.

MARCUS and

OPINION BY: MARCUS

OPINION
MARCUS, Circuit Judge:

These consolidated appeals arise out of an unprece-
dented storm season in which four hurricanes -- Hurri-
canes Charley, Frances, Ivan, and Jeanne -- hit Florida
within one six-week period during 2004. In response, the
Federal Emergency Management Agency ("FEMA")
disbursed $ 1.2 billion in individual disaster assistance to
more than 605,500 Floridians, and also paid out claims to
tens of thousands of individuals whose structures were
insured under FEMA's National Flood Insurance Pro-
gram. After questions were raised concerning how indi-
vidual disaster assistance was disbursed in one Florida
county following one of the hurricanes, the plaintiff
newspapers collectively requested, under the Freedom of
Information Act, 5 U.S.C. § 552 ("FOIA"), disbursement
data for all four 2004 hurricanes plus an additional 27
disasters dating back some ten years. FEMA redacted the

names and addresses [*2] from the data it provided, on
the grounds that disclosing this information "would con-
stitute a clearly unwarranted invasion of personal pri-
vacy" within the meaning of Exemption 6 of the FOIA, 5
US.C. § 552(b)(6). In News-Press v. U.S. Department of
Homeland Security, the United States District Court for
the Middle District of Florida held that disclosure of both
the names and the addresses was exempt under Exemp-
tion 6. In Sun-Sentinel v. U.S. Department of Homeland
Security, the United States District Court for the South-
ern District of Florida reached nearly the opposite con-
clusion, holding that FOIA requires FEMA to disclose
the addresses, although not the names.

At issue today is whether FEMA has established that
the names and addresses of 1.3 million individuals who
applied for aid or made insurance claims after one of 31
federally-declared disasters are exempt from disclosure
under the FOIA, on the grounds that releasing this in-
formation "would constitute a clearly unwarranted inva-
sion of personal privacy" within the meaning of Exemp-
tion 6. After thorough review, we conclude that the ad-
dresses are not exempt under Exemption 6 because
FEMA has failed to meet its heavy burden of [*3] show-
ing a "clearly unwarranted invasion of personal privacy."
In light of FEMA's awesome statutory responsibility to
prepare the nation for, and respond to, all national inci-
dents, including natural disasters and terrorist attacks,
there is a powerful public interest in learning whether,
and how well, it has met this responsibility. Plainly, dis-
closure of the addresses will help the public answer this
question by shedding light on whether FEMA has been a
good steward of billions of taxpayer dollars in the wake
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of several natural disasters across the country, and we
cannot find any privacy interests here that even begin to
outweigh this public interest. However, because there is
only minimal additional public interest in disclosing the
names, we conclude that they are exempt under Exemp-
tion 6.

I. Background

The following facts are culled from both summary
judgment records and are undisputed. In the aftermath of
the September 11, 2001 terrorist attacks, Congress cre-
ated a Cabinet-level Department of Homeland Security
("DHS") to serve as an umbrella organization for twenty-
two federal departments. Homeland Security Act of
2002, Pub. L. No. 107-296, 116 Stat. 2135 (2002). On
January 10, [*4] 2003, President George W. Bush nomi-
nated Michael D. Brown ("Brown") to serve as the
DHS's first Under Secretary of Emergency Preparedness
and Response. On March 1, 2003, the Federal Emer-
gency Management Agency ("FEMA") -- whose mission
is to "lead the effort to prepare the nation for all potential
disasters and to manage the federal response and recov-
ery efforts following any national incident -- whether
natural or man-made,"
http://www.fema.gov/library/viewRecord.do?id=1756;
see also Homeland Security Act § 502, 116 Stat. at 2212
-- was formally folded into the DHS, and Brown as-
sumed the position of Director of FEMA.

A. The 2004 Florida Hurricane Season

Within six weeks during August and September of
2004, portions of Florida sustained extensive damage
from Hurricanes Charley, Frances, Ivan, and Jeanne --
the first time since 1886 that a state has been struck by
four hurricanes in a single year. After each hurricane,
President Bush issued a major disaster declaration pursu-
ant to the Robert T. Stafford Disaster Relief and Emer-
gency Assistance Act, 42 U.S.C. § 5121 et seq. ("the
Stafford Act"), and directed FEMA to provide federal
disaster assistance to the affected areas. At that time,
[*5] FEMA's response to the four 2004 hurricanes com-
prised the largest mobilization of emergency response
and disaster recovery resources in FEMA history, ex-
ceeding even the agency's operational response to the
attacks of September 11, 2001.

As a result of the 2004 hurricanes, FEMA received
over 33,000 claims from Floridians under the National
Flood Insurance Program ("NFIP"). Under this program,
homeowners, renters, and business owners in certain
designated flood-prone areas are eligible to purchase
federal flood insurance for their building structures and
their contents.

FEMA also paid out $ 1.2 billion in aid to more than
605,500 Floridians under the Individuals and Households
Program ("IHP"), which provides financial assistance
(that is not repaid by the recipient) and direct services to
individuals and households who seek to "prevent, miti-
gate, or overcome a disaster-related hardship, injury or
adverse condition" when those needs cannot be met in
any other way. 44 C.F.R. § 206.111; see also 42 U.S.C. §
5174(a)(1). There are two components of the IHP --
Housing Assistance ("HA") and Other Needs Assistance
("ONA") -- and roughly half of the IHP aid was dis-
bursed under each component. Under [*6] the HA com-
ponent, FEMA compensates individuals for temporary
housing, the repair or replacement of damaged housing,
or for "hazard mitigation measures" to their residences to
reduce the likelihood of damage in the future. Individuals
may also receive direct assistance in the form of tempo-
rary FEMA housing. Finally, 95,000 Floridians qualified
for Expedited Assistance ("EA"), a form of Housing As-
sistance under which they were immediately given,
without inspection, funds in the equivalent of one
month's fair market rent to be used toward their disaster-
related housing needs. Under the ONA component,
FEMA compensates individuals for funeral expenses,
medical and dental costs, the repair and replacement of
personal property, transportation expenses, moving and
storage expenses, and other expenses, such as generators,
deemed by FEMA to constitute a necessary expense or
serious need.

With the exception of EA, all other IHP aid is dis-
bursed only after FEMA's contract inspectors verify the
accuracy of claims, including the existence of disaster-
related damage to real and personal property, as well as
ownership or occupancy. Inspectors using portable data
devices upload their findings to FEMA's [*7] processing
system, the National Emergency Management Informa-
tion System ("NEMIS"), and in more than 90% of cases,
an award is made on the basis of that inspection informa-
tion. ' Inspectors determine the amount of personal prop-
erty loss under the ONA component using the Generic
Room Concept: rather than comparing the state of
household belongings after a disaster to the state of those
belongings before the disaster, FEMA inspectors com-
pare the post-disaster state of a household's belongings to
the belongings in a hypothetical room FEMA has prede-
termined constitutes an "average" American kitchen,
bathroom, living room, or bedroom. ? The value of a full,
hypothetical room ranges from $ 862 (for a bathroom) to
$ 2,495 (for a bedroom). Inspectors make ONA awards
by categorizing rooms in one of three ways. If the in-
spector determines that all items in a room must be re-
placed, the household receives the full value of an aver-
age room. If some of the room's contents must be re-
placed but others can be repaired, however, the house-
hold receives only a portion of the value of a full room.
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Finally, if all of a room's items can be repaired, then the
household receives a still smaller portion of the [*8]
value of a full room.

1 NEMIS automatically determines eligibility in
over 90 of cases based on business rules encoded
in its software. FEMA caseworkers determine
eligibility in the remaining cases.

2 For example, the average kitchen, according to
FEMA, consists of 25 items: dinnerware, glass-
ware, and flatware for 8; a set of mixing bowls; a
set of pots and pans with lids; a set of dining lin-
ens; 4 sets of dish towels/pot holders; a 7-piece
knife set; a cooking spoon; a meat fork; a spatula;
a whisk; miscellaneous cooking utensils; a dish
rack/drainer; a coffee maker; a handheld mixer; a
2-slot toaster; a blender; an electric can opener; a
fire extinguisher; a mop and bucket; a broom; a
trash can; a 2'x4' area rug; and a 3'x4' mini blind
set. The average living room consists of 9 items:
an upholstered 8' sofa, loveseat, and chair; a cof-
fee table; two end tables; two lamps; a clock; a
5'x8'" area rug; and a 4'x5' mini blind set. The av-
erage bedroom consists of 11 items: two twin
beds, standard pillows, sheet sets, blankets and
bedspreads; two four-drawer chests; two night-
stands; two lamps; an 18"x48" mirror; a 5'x8' area
rug; and a 4'x5' mini blind set. The average bath-
room consists of 11 [*9] items: two towel racks;
four sets of personal brushes/combs; four sets of
personal hygiene items at $ 50 each; a shower rod
and curtain; a tub mat; a laundry hamper; a toilet
paper holder; a storage cabinet; a 3-piece rug set;
and a 3'x4' mini blind set.

Damage to other personal property, such as appli-
ances, clothing, and automobiles, is assessed differently.
For example, inspectors categorize damaged automobiles
as "destroyed," "repairable," or "cosmetic," and award
the replacement cost rather than market value; inspectors
must confirm that damage is disaster-related, but are not
required to note how they confirmed this, or even the
type of damage sustained. Similarly, inspectors are gen-
erally permitted to award money for losses to personal
property that is not present at the time of inspection, so
long as the damage or loss can be reasonably verified in
some other way. Inspectors note such verbal representa-
tions as "PP Verbal"s, but are not required to document
how they verified the loss, or even what the lost item
was.

Of the $ 1.2 billion paid in IHP aid to Floridians as a
result of the 2004 hurricane season, $ 31 million went to
residents of Miami-Dade County for damage resulting
[*10] from Hurricane Frances alone, including $ 13 mil-

lion in Housing Assistance (over $ 1 million of which
was disbursed to 1,400 residents as Expedited Assis-
tance) and just under § 18 million in Other Needs Assis-
tance (the majority of which was disbursed to compen-
sate personal property losses).

By October of 2004, soon after the hurricane season
ended, the media had begun to question why Miami-
Dade County, which in fact suffered only tropical storm-
force sustained winds and no substantial rainfall accumu-
lation, had been declared eligible for disaster relief as a
result of Hurricane Frances, the eye of which made land-
fall some 100 miles to the north of the county, * and why
its residents apparently required $ 31 million in IHP as-
sistance. Counties that suffered direct hits, the media
reports claimed, received less aid. Reports also surfaced
that since 2003, the number of National Flood Insurance
Program-covered properties that have flooded repeatedly
had more than doubled; for example, one North Miami
property had reportedly flooded 17 times but remained
NFIP-eligible, and without increased premiums. The
media's concern was soon shared by federal, state, and
local officials, as well as by [*11] the public at large.

3 In the days before Frances made landfall,
based on its anticipated path, then-Florida Gover-
nor Jeb Bush submitted a disaster declaration re-
quest to FEMA requesting that all 67 Florida
counties be declared eligible for public assistance
and that 18 counties, including Miami-Dade, be
declared eligible for individual assistance, includ-
ing THP aid. President Bush declared Frances a
major disaster and authorized FEMA to provide
public assistance to all Florida counties, but IHP
aid to only five counties, not including Miami-
Dade. President Bush did, however, authorize
FEMA to designate other counties eligible for
IHP aid subject to FEMA's completion of a Pre-
liminary Damage Assessment ("PDA") for such
counties. Within 24 hours after the hurricane's
impact and without performing a PDA, FEMA
amended the declaration to include for IHP eligi-
bility Miami-Dade and the other 12 counties that
the Governor had initially requested but that were
excluded in the President's declaration. Once a
county is declared eligible for IHP relief, any
resident of that county may apply for IHP aid.

We recount in some detail both the various allega-
tions that FEMA's disbursement of IHP aid in [*12] Mi-
ami-Dade (and quite possibly in other Florida counties
during 2004 and indeed in other states in other years af-
ter other disasters) was plagued with fraud, waste, and
abuse, as well as FEMA's responses to these allegations.
We do so for several reasons. First, the weight of the
discernible public interest in learning whether FEMA has
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been a good steward turns, in part, on how many tax dol-
lars were spent in IHP aid following various disasters, as
well as how much of that money may have been dis-
bursed under conditions of fraud, waste, or abuse. Simi-
larly, the weight of the public interest also turns in some
measure on whether whatever problems occurred in Mi-
ami-Dade after Hurricane Frances were likely confined
to that occasion and location, or whether they may in-
stead be an indication of more systemic problems in
FEMA's individual assistance program that may have
affected many more Americans and billions more tax
dollars. Finally, the weight of the public interest turns, in
part, on whether these questions have already been an-
swered fully, or whether, instead, important questions
remain that the names or addresses may help resolve.

In a prepared statement distributed to the press,
Daniel [*13] Craig, FEMA's Director of Recovery
("Craig"), downplayed the possibility that either appli-
cant fraud or agency error contributed to FEMA's distri-
bution of aid to Floridians."[W]hen you consider the
magnitude of the recovery effort," he said, "our process
handled the applications very well." Prepared Statement
of FEMA Director of Recovery Daniel Craig Regarding
Florida Disaster Assistance 3 (Jan. 10, 2005)."[T]here's
currently no evidence of widespread fraud, waste or
abuse of FEMA's disaster assistance programs in Flor-
ida." Id. at 1. "We've found that the majority of concerns
raised regarding assistance provided to individuals in
Florida have logical explanations and are not representa-
tive of widespread fraud." Id. at 2 (emphasis in original).

Despite FEMA''s attempts to downplay any systemic
problems in its distribution process, various internal and
external investigations into FEMA's response to Hurri-
cane Frances in Miami-Dade County soon began. In
January of 2005, both the Office of Inspector General
("OIG") of the Department of Homeland Security and the
United States Senate Committee on Homeland Security
and Governmental Affairs ("Senate Committee") an-
nounced they were opening investigations. [*14] Mean-
while, on March 2, 2005, the United States Attorney for
the Southern District of Florida announced the indict-
ments of fourteen Miami-Dade defendants on charges
that each fraudulently claimed thousands of dollars --
sometimes tens of thousands of dollars -- in damage to
his or her personal property from Hurricane Frances. In
some cases, the indictments charged that damage to the
defendant's personal property had been sustained prior to
Hurricane Frances. In at least three cases, the indictments
charged that the defendant claimed losses from a hurri-
cane-damaged property where he had not resided at the
time of the hurricane.

On May 18, 2005, the OIG released the results of its
internal audit into FEMA's response to the 2004 hurri-
cane season. See Dep't of Homeland Sec., Office of the

Inspector Gen., Audit of FEMA's Individuals and
Households Program in Miami-Dade County, Florida,
for Hurricane Frances (2005) [hereinafter OIG Audit
Report]. * The audit was overseen by Richard Skinner,
then Acting Inspector General ("Skinner"). On the same
day, the Senate Committee held hearings pursuant to its
own investigation, in which it heard testimony from
Brown and Skinner concerning the OIG Audit [*15]
Report.

4 The OIG Audit Report is available at
http://www.dhs.gov/xoig/assets/mgmtrpts/OIG_0
5-20 MayO05.pdf.

The purpose of the OIG audit was "to determine
whether FEMA had sufficient evidence to support [Mi-
ami-Dade] county's eligibility for IHP assistance and
whether adequate program controls existed to ensure that
funds were provided only to eligible applicants, for eligi-
ble expenses." Id. at 3. Importantly, the audit was limited
to (1) only 3% of (2) IHP awards (3) disbursed to resi-
dents of Miami-Dade County (4) who claimed damage
from Hurricane Frances. In addition, the audit did not
"evaluate the controls in NEMIS or the validity and reli-
ability of its data." Id. at 7. Nor did the audit attempt to
determine the extent of potential fraud. Id. Yet despite
the limited scope of the audit, the report concluded that
the errors it identified were likely systemic:

The policies, procedures, and guidelines
used in Miami-Dade County for the IHP
were also used throughout the State of
Florida, casting doubt about the appropri-
ateness of IHP awards made to individu-
als and households in other counties of the
state as a result of the four hurricanes,
particularly those counties that had only
marginal [*16] damage. Further . . ., most
of the procedures were used for disasters
in other states making the conditions and
recommendations broadly applicable to
FEMA's implementation of the IHP na-
tionwide.

Id. at 4.

The report found "shortcomings" at both "key con-
trol points" in the IHP award process -- the disaster dec-
laration process and the verification of losses reported by
individuals. Id. at 3. Specifically, the report found that
FEMA designated Miami-Dade County eligible for IHP
assistance without a proper preliminary damage assess-
ment, that claims were not properly verified, that guide-
lines for making awards were generally lacking, that
oversight of inspections was deficient, and that funds
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disbursed were not based on actual losses. The report
concluded that while Miami-Dade "residents obviously
sustained some degree of damage," "such damages did
not necessarily warrant federal assistance," and "the in-
clusion of Miami-Dade County in the amended declara-
tion was questionable." Id. at 10-11.

The report made sixteen recommendations for im-
provement. For instance, the report questioned FEMA's
use of the Generic Room Concept which, as FEMA itself
was forced to admit, almost by definition results [*17] in
applicants receiving federal funds for items they did not
own at the time of the disaster. The report concluded that
since this procedure "may permit funding to repair or
replace items not damaged or destroyed by a major disas-
ter," it is "inconsistent with the Stafford Act and is poten-
tially wasteful." Id. at 13-14. The report was also critical
of FEMA inspectors reporting damage based only on the
verbal assurances of applicants. Id. at 15 & n.19. Simi-
larly, the report found that FEMA inspectors failed to
document how vehicle damage and losses were disaster-
related, and that the generic replacement amount of $
6,500 often far exceeded the blue book value of the car.
Id. at 16-17. Finally, the report found that thousands of
applicants who received money to be used as rental assis-
tance remained in their allegedly unsafe homes. Id. at 25.

Before finalizing its report, the OIG presented
FEMA with a draft and allowed FEMA to submit a for-
mal response. ° FEMA's response, signed by Brown, be-
gan oddly. FEMA expressed its "gratifi[cation] that the
report affirms the absence of widespread or systemic
Recovery program fraud, waste or abuse in the state, and
conclusively establishes that no special [*18] treatment
was afforded to Miami-Dade County." Id. at 43. ¢ As
noted, however, the report expressly stated that it had not
attempted to determine the extent of fraud, and Skinner
himself would later object to this characterization of the
audit report.

5 FEMA's response appears at pages 43-57 of
the OIG Audit Report as Appendix H: Manage-
ment Comments.

6 The same week that FEMA responded to the
draft audit report, it issued two public statements.
The first, issued by Brown, noted that "Inspector
General audits and congressional oversight are
not uncommon events in the wake of a major dis-
aster, and while every disaster sadly comes with
some level of fraud and abuse, I am pleased by
the report's findings verifying our own initial
conclusions of nothing widespread." See
http://www.fema.gov/news/newsrelease.fema?id=
17427. The second was a press release entitled
"Hurricane Season 2005: Building on Success,"

which touted FEMA's response to the "unprece-
dented" 2004 hurricane season as having in-
volved the delivery of aid "more quickly and
more efficiently than ever before," and outlined
ways in which techniques that evolved during the
2004 season would be implemented in 2005 and

beyond. See
http://www.fema.gov/news/newsrelease.fema?id=
17324.

However, [*19] FEMA then went on to "take ex-
ception to many of the individual conclusions contained"
in the report, id., such that the OIG later determined that
six of the report's sixteen recommendations were "unre-
solved," meaning that FEMA and the OIG either did not
agree that a problem existed, or disagreed on the proper
solution. Generally speaking, FEMA rejected any sug-
gestion that Miami-Dade County should not have been
included in the Hurricane Frances declaration, calling the
OIG's conclusions to the contrary "inaccurate and mis-
placed." Id. at 50.

Although the strongest sustained winds Miami-Dade
County experienced were 47 miles per hour -- which, as
measured by the Saffir-Simpson scale, 7 constitute only
tropical storm-force winds -- FEMA argued that "the
Saffir-Simpson scale is predicated on sustained winds,
and does not fully account for the impact of wind gusts
that may reach hurricane force, wind-driven rain, and
high-velocity tornadic winds that commonly occur in the
outer bands of hurricanes." Id. at 49. Moreover, FEMA
said, "the affected areas of Miami-Dade County were
predominantly low-income neighborhoods that contained
much of the State's oldest housing stock, and were not
built [*20] to more recent State and local building
codes." Thus, "homes in Miami-Dade County were far
more susceptible to damage." Id.

7 "The Saftir-Simpson Hurricane Scale is a 1-5
rating based on the hurricane's present intensity.
This is used to give an estimate of the potential
property damage and flooding expected along the
coast from a hurricane landfall. Wind speed is the
determining factor in the scale, as storm surge
values are highly dependent on the slope of the
continental shelf in the landfall region. . . .[A]ll
winds are [measured] using the U.S. 1-minute av-
erage." OIG Audit Report at 32. A tropical storm
involves winds ranging from 39 mph to 73 mph.
A category I hurricane involves winds from 74
mph to 95 mph. Id. at 10 n.10.

FEMA also objected to the OIG's extrapolation from
its Miami-Dade response to conclusions about FEMA's
overall disaster relief procedures and policies. "The
scope of the audit is extremely narrow (Miami-Dade
County), yet the audit's conclusions are overly broad."
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As a result, FEMA said, "many" of the OIG's "program-
wide conclusions . . . are, at best, misleading." Id. at 45.
FEMA argued that "the extraordinary nature of the chal-
lenging 2004 hurricane season," [*21] which involved
FEMA working at "several times above our standard
operating capacity," made FEMA's response during this
time unique, so that "the OIG expectation of error-free
execution and a seamless trail of decision-supporting
documentation is both unrealistic and inappropriate.” Id.

At the May 18, 2005 Senate Committee hearings,
Director Brown continued to vigorously defend FEMA's
response to Hurricane Frances in Florida as well as its
general policies and procedures. He reiterated that he
"strongly disagree[d] with any objection to the inclusion
of Miami-Dade County in the Hurricane Frances declara-
tion," calling the OIG's conclusions to the contrary "in-
explicable." See FEMA's Response to the 2004 Florida
Hurricanes: A Disaster for Taxpayers?: Hearings Before
the S. Comm. on Homeland Sec. & Gov'tl Affairs, 109th
Cong. (2005) [hereinafter Senate Hearings] * (written
statement of Brown at 14). And although Brown con-
ceded that "there was some assistance given incorrectly -
- perhaps through errors in data entry, inspections, and
even through fraudulent claims" -- he remained "proud of
how few errors have surfaced out of the hundreds of
thousands of inspections conducted." Id. at 11.° [*22]
Brown said it was "clear that many of those early con-
cerns [regarding Miami-Dade County] are misguided,”
and blamed the media for causing "[p]erspective . . . to
have been lost in the public discussion." Id. at 8. He
warned that "[m]edia portrayals can be dramatic and
compelling, but they can also be inaccurate or incom-
plete. They should not be considered the only starting
point for inquiries or reviews of policies and procedures
as they often can be, despite good intentions, misleading,
misguided, or flawed." Id. at 12.

8 The Senate Hearings are available at
http://www.senate.gov/~govt-
aff/index.cfm?Fuseaction=Hearings.Detail&Hear
ingID=235.

9 FEMA's own quality control inspections in
Miami-Dade County showed what the Senate
Committee called "alarming" error rates of 37 on
personal property inspections, 18.5 on unsafe
home determinations, 16 on furnishings, 16 on
clothing, and 11.5 on willingness to relocate. For
instance, the quality control report found in-
stances in which thousands of dollars were paid
to recipients whose homes showed no damage; in
one case, money was provided to repair a dryer in
a home where no dryer existed. Brown, however,
defended those rates as "commendable." Senate

[*23] Hearings (oral testimony of Brown at 74-
76).

In July of 2005, the Senate Committee released its
preliminary findings, which largely tracked those of the
OIG. See Senate Comm. on Homeland Sec. & Govern-
mental Affairs, Senators Collins & Lieberman Release
Findings & Recommendations to Improve Safeguards in
FEMA's Disaster Relief Program (July 10, 2005) [here-
inafter Collins & Lieberman Press Release]. " Like the
OIG, the Committee's investigation found "serious short-
comings at key stages of FEMA's program" -- specifi-
cally, in FEMA's designation of counties as eligible for
relief and in its administration of the IHP -- that "allowed
taxpayer dollars to be wasted." Id. The Committee found
fourteen problems in FEMA's administration of the [HP
and identified nineteen "[n]ecessary [ijmprovements" to
"ensure fairness, accountability, and transparency in the
administration of the IHP program." Id. Like the OIG,
the Committee concluded that "[b]ecause the policies,
procedures, and guidelines used in Florida were for the
most part used throughout the nation, we are deeply con-
cerned about the appropriateness of IHP awards nation-
wide." Id. at 3.

10  The Committee interviewed over 40 wit-
nesses and reviewed [*24] over 50,000 pages of
documents related to FEMA's response to the
2004 Florida hurricane season. See Collins &
Lieberman Press Release, available at
http://www.senate.gov/~govt-
aff/index.cfm?FuseAction=PressReleases.Detail
& Affiliation=R&PressRelease id=1042&Month
=7&Year=2005.

By June 28, 2005, FEMA had initiated 6,579 re-
coupment actions to recover more than $ 27 million as
the result of duplicate payments or overpayments to Flo-
ridians during 2004. "'

11 In some cases, FEMA payments duplicated
payments from private insurance companies, and
in other cases FEMA payments duplicated them-
selves. In still other cases, damage was not disas-
ter-related, applicants received rental assistance
to escape habitable homes, applicants had already
received assistance from a fellow household
member, or applicants received assistance legiti-
mately but were overpaid. See News-Press v.
United States Department of Homeland Security,
No. 2:05-cv-102-FTM-29DNF (M.D. Fla. Nov. 4,
2005), Decl. of Jeff Cull, R45 PP 4-5 (describing
recoupment data received from FEMA).

B. Procedural History
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While the OIG and the Senate Committee investi-
gated FEMA's response to the 2004 Florida hurricanes,
various Florida media outlets [*25] tried to do the same
by requesting various FEMA documents under the
FOIA, 5 US.C. § 552, which requires that "each [fed-
eral] agency, upon any request for records . . . shall make
the records promptly available to any person," id. §
552(a)(3)(A4), subject to certain statutory exemptions, see
id. §552(b).

In News-Press v. United States Department of
Homeland Security, No. 2:05-CV-102-FTM-29DNF,
2005 WL 2921952 (M.D. Fla. Nov. 4, 2005), three news
organizations -- The News-Press and Pensacola News
Journal, both divisions of Multimedia Holdings Corpora-
tion, and Cape Publications, publisher of Florida Today
(collectively, "News") -- submitted several FOIA re-
quests seeking, in pertinent part: (1) NEMIS data pertain-
ing to IHP awards from the four 2004 Florida hurricanes,
including applicants' names and addresses; and (2)
spreadsheet data reflecting NFIP claims for the same
hurricanes, including addresses of the flooded properties.

In Sun-Sentinel Co. v. United States Department of
Homeland Security, 431 F. Supp. 2d 1258 (S.D. Fla.
2006), the South Florida Sun-Sentinel ("Sun") requested,
in pertinent part, the same NEMIS data from the four
2004 Florida hurricanes, as well as from 27 additional
[*26] disasters in various states spanning back to 1998,
including hurricanes, tropical storms, tornadoes, and
wildfires. In both cases, FEMA released voluminous
amounts of responsive data, but withheld nearly 1.3 mil-
lion THP applicants' names and addresses and 33,000
NFIP claimants' addresses, " citing the Privacy Act, 5
US.C. § 552a, and FOIA Exemption 6, the combination
of which requires agencies to withhold "personnel and
medical files and similar files the disclosure of which
would constitute a clearly unwarranted invasion of per-
sonal privacy." 5 US.C. § 552(b)(6). After exhausting
their administrative appeals, News and Sun sued FEMA
and its parent agency, the Department of Homeland Se-
curity, in the United States District Courts for the Middle
and Southern Districts of Florida, respectively, seeking
to compel disclosure of the names and addresses. The
newspapers conceded that names and addresses consti-
tute "similar files" for purposes of Exemption 6, so the
parties' dispute was limited to whether their disclosure
"would constitute a clearly unwarranted invasion of per-
sonal privacy." Following oral arguments on the parties'
cross motions for summary judgment, each district court
rendered [*27] its decision.

12 FEMA says it withheld from News approxi-
mately 605,500 IHP names and addresses and
33,000 NFIP addresses related to the four 2004
Florida hurricanes. See News, Def's. Mot. for

Summ. J. at 16. FEMA says it withheld from Sun
an additional 684,866 names and addresses re-
lated to the other 27 disasters. See Sun, Berl
Jones Decl. at 3.

In News, the district court held that disclosure of the
names and addresses "would constitute a clearly unwar-
ranted invasion of personal privacy," and thus that this
information was properly withheld under Exemption 6.
Balancing what it deemed to be "substantial" privacy
interests in withholding the names and addresses against
"the extent to which disclosure . . . would contribute to
the public understanding of the operations and activities
of FEMA," News, 2005 WL 2921952, at *18, the court
concluded that the former "substantially outweighs" the
latter, id. at *19. The court acknowledged the "signifi-
cant, legitimate public interest in the activities and opera-
tions of FEMA, both with regard to the 2004 Florida
Hurricanes and generally," and held that "knowing
whether FEMA has adequately performed its statutory
duties is certainly cognizable under [*28] FOIA." Id. at
*18. However, the court found that "[d]isclosure of the
names and addresses would say little more about FEMA"
beyond what was, or could be, known about FEMA from
the documents that FEMA had already released. Id.

About five months later, the district court in Sun
reached nearly the opposite conclusion. Although the
court conceded that disclosing the addresses "[c]learly . .
. raises a substantial privacy interest" by making it possi-
ble to link the addresses to the already released personal
information, 43/ F. Supp. 2d at 1268, it nevertheless
held that "the release of these addresses . . . is uniquely
important under the facts of this case," id. at 1273. The
court concluded that "there is a substantial and legitimate
public interest in FEMA's handling of disaster assistance
in the wake of recent hurricanes," id. at 1269, and that
"the addresses will provide critical information that is
currently lacking from the public debate," id. at 1270
n.7. However, the court found that disclosing the names,
which the court said would involve the same "signifi-
cant" privacy interest as disclosing the addresses, would
be "clearly unwarranted" because the public interest in
the names is [*29] only minimal.

News appeals the News court's decision that the
names and addresses of IHP applicants and the addresses
of NFIP claimants in the four 2004 Florida hurricanes
were properly withheld under Exemption 6. FEMA, in
turn, appeals the Sun court's decision ordering disclosure
of the addresses of IHP applicants in the four Florida
hurricanes as well as 27 additional disasters nationwide.
(Sun does not appeal the district court's decision that the
names were properly withheld under Exemption 6.) We
consolidated the two appeals.

II. Discussion
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A. Standard of Review

The parties dispute the proper standard of appellate
review in these cases. " Sun, which succeeded on its
relevant claims in the district court, urges this Court to
review that entire decision deferentially, for clear error
only. Both FEMA and News, by contrast, argue that we
must review these cases de novo. In even moderately
close cases, the standard of review may be dispositive of
an appellate court's decision. And in these cases, where
two different district courts reached nearly opposite con-
clusions, the standard of review would appear to be par-
ticularly important: after all, under clear error review, but
not de novo [*30] review, it would be possible to affirm
both courts, yielding the anomalous result that disclosure
of the names and addresses would constitute a clearly
unwarranted invasion of personal privacy in the Middle
District of Florida but not in the Southern District.

13 The FOIA clearly provides that a district
court's review of an agency's decision to withhold
information is de novo, see 5 USC. §
552(a)(4)(B), but is silent as to the proper stan-
dard of appellate review.

However, due to a peculiarity of the FOIA, it is
largely -- although not wholly -- irrelevant to the practi-
cal outcome of these cases whether we review the district
court decisions de novo or for clear error. Even assuming
arguendo that clear error review is the proper standard,
we would easily affirm the Sun decision under this stan-
dard. And once FEMA is required to disclose records to
one member of the public, the FOIA requires it to release
the same records to any other citizen who requests them.
See, e.g., Nat'l Archives & Records Admin. v. Favish,
541 U.S. 157, 172 (2004) ("As a general rule, if the in-
formation is subject to disclosure, it belongs to all.").
Thus, even if we also affirmed News under clear error
review, [*31] the plaintiffs in that case could simply rely
on the decision in Sun to gain access to nearly all of the
information they seek. However, only the IHP addresses
are at issue in the Sun appeal, whereas News also seeks
the IHP names and the NFIP addresses. Therefore, we
cannot avoid deciding the proper standard of review in
these cases.

This Court has set out two lines of cases governing
the standard of review of district court decisions, on
summary judgment, in FOIA cases, one providing for
clear error review and the other calling for de novo re-
view. In Stephenson v. Internal Revenue Serv., 629 F.2d
1140 (5th Cir. 1980), ** the former Fifth Circuit held in
binding precedent that "[a]n appellate court has two du-
ties in reviewing determinations under FOIA. (1) We
must determine whether the district court had an ade-
quate factual basis for the decision rendered and (2)

whether upon this basis the decision reached was clearly
erroneous." Id. at 1144 (footnote omitted); see also
Chilivis v. Sec. & Exch. Comm'n, 673 F.2d 1205, 1210
(11th Cir. 1982); Currie v. Internal Revenue Serv., 704
F.2d 523, 528 (11th Cir. 1983). In each of those cases,
there was a factual dispute between the parties as [*32]
to the very nature of the withheld documents, and thus as
to whether they even fell within the applicable exemp-
tion. And for the most part, determining the factual na-
ture of the withheld documents was dispositive of those
plaintiffs' FOIA claims. We therefore reviewed the dis-
trict courts' decisions for clear error.

14 The Eleventh Circuit, in Bonner v. City of
Prichard, 661 F.2d 1206 (11th Cir. 1981) (en
banc), adopted as precedent the decisions of the
former Fifth Circuit decided prior to October 1,
1981.

In today's cases, by sharp contrast, the parties do not
dispute the nature of the withheld information, which all
agree consists of names and addresses of IHP applicants
and NFIP claimants. '* The parties do not even dispute
whether the names and addresses constitute "similar
files" for purposes of Exemption 6 -- a mixed question of
fact and law. In fact, at oral argument, counsel for Sun --
the only party that has suggested that the Stephenson
standard of review might be applicable here -- conceded

that there are no factual disputes of any kind in this case.
16

15 Thus, in both cases, the parties agreed that
neither a so-called Vaughn index describing the
withheld names and addresses, [*33] see Vaughn
v. Rosen, 484 F.2d 820, 827-28 (D.C. Cir. 1973);
Ely v. Fed. Bureau of Investigation, 781 F.2d
1487, 1493-94 (11th Cir. 1986), nor an in camera
inspection of them was necessary to provide the
district court with an adequate factual basis on
which to determine the applicability of Exemp-
tion 6.

16 The parties agreed that the closest thing to a
disputed fact in these cases is the News court's
finding that disclosure of the names or addresses
could lead to identity theft. However, counsel for
FEMA conceded at oral argument that there is no
basis in the record to support this finding, such as
evidence that FEMA has already released appli-
cants' social security numbers, mothers' maiden
names, or other data which, when paired with the
disclosed names or addresses, could predictably
lead to identity theft.

In Cochran v. United States, 770 F.2d 949 (11th Cir.
1985), we squarely held that where, as here, "the facts of



Page 9

2007 U.S. App. LEXIS 14817, *

the case are undisputed and the only issue is the proper
balance under FOIA exemption six, the 'clearly errone-
ous' standard employed in Chilivis and Stephenson is
inappropriate." Id. at 956 n.§8 (citations omitted). Al-
though we noted in Cochran that "[w]e need not deter-
mine [*34] whether the proper standard of review of the
district court's application of the balancing test is de novo
or abuse of discretion, since it would have no effect on
the result in the present case," id. at 955-56 n.8, the
abuse of discretion standard was only potentially at issue
in that case because the plaintiff had brought a so-called
"reverse FOIA" case under the Privacy Act, 5 U.S.C. §
552a. ' No one argues that abuse of discretion applies to
these cases, nor could they. " Thus, the only remaining
standard of review Cochran leaves open is de novo re-
view. Indeed, in Times Publishing Co. v. United States
Department of Commerce, 236 F.3d 1286 (11th Cir.
2001), we held, in an Exemption 3 " case involving
"cross-motions for summary judgment in the district
court based upon the undisputed record," that "[w]e re-
view the district court's grant of summary judgment de
novo." Id. at 1288 & n.1. Similarly, in Office of the Capi-
tal Collateral Counsel v. Department of Justice, 331
F.3d 799 (11th Cir. 2003), we again squarely held, citing
Cochran and Times, that in an Exemption 6 case, like
this one, where the facts were not in dispute, where the
plaintiff agreed the information constituted [*35] "simi-
lar files," and where the issue on appeal was "limited to
the legal application of FOIA exemption 6, [that] the
Chilivis clear error standard does not apply," and "appel-
late review is de novo." Id. at 802 & n.4.*

17 That is, the plaintiff argued that the agency
violated the Privacy Act by releasing personal in-
formation about him that, he said, fell within
FOIA Exemption 6.

18  While courts generally review challenges to
agency action for an abuse of discretion, it is
clear that where, as here, an action is brought un-
der the FOIA, there can be no question of review
for abuse of discretion. See Currie, 704 F.2d at
526-28 (rejecting agency's argument that its deci-
sion to withhold tax returns under FOIA Exemp-
tion 3 should be reviewed for abuse of discretion
under the Administrative Procedure Act, 5 U.S.C.
$$ 701 et seq., where plaintiff had brought an ac-
tion to compel disclosure under the FOIA).

19 Exemption 3 covers records "specifically ex-
empted from disclosure by statute (other than sec-
tion 552b of this title), provided that such statute
(A) requires that the matters be withheld from the
public in such a manner as to leave no discretion
on the issue, or (B) establishes particular criteria

[*36] for withholding or refers to particular types
of matters to be withheld." 5 U.S.C. § 552(b)(3).

20 To the extent that any of our cases decided
after Cochran could be read as suggesting that a
district court's balancing of interests under Ex-
emption 6 is reviewed for clear error, see, e.g.,
O'Kane v. U.S. Customs Serv., 169 F.3d 1308,
1309-10 (11th Cir. 1999) (per curiam) (stating
that we review a district court's grant of summary
judgment de novo but its FOIA "determinations"
for clear error, and holding, in that Exemption 6
case, that the district court "did not clearly err in
determining that an individual's interest in his or
her home address outweighs the 'public interest'
[plaintiff] asserts"), we are bound by Cochran's
plain holding that in such cases, "the 'clearly er-
roneous' standard employed in Chilivis and Ste-
phenson is inappropriate." Cochran, 770 F.2d at
956 n.8. See Cohen v. Office Depot, Inc., 204
F.3d 1069, 1072 (11th Cir. 2000) ("[W ]here two
prior panel decisions conflict we are bound to fol-
low the oldest one.").

B. The Privacy Act and the Freedom of Information Act

In denying the plaintiffs' requests for names and ad-
dresses, FEMA said it was prevented from disclosing
that [*37] information by both the Privacy Act, 5 U.S.C.
$ 552a, and by FOIA Exemption 6. The Privacy Act
provides that:

No agency shall disclose any record
which is contained in a system of records
by any means of communication to any
person, or to another agency, except pur-
suant to a written request by, or with the
prior written consent of, the individual to
whom the record pertains, unless disclo-
sure of the record would be . . . required
under section 552 of this title [the FOIA].

5 US.C. § 552a(b)(2). The newspapers have admittedly
not secured the written permission of the applicants to
disclose their names or addresses. Thus, FEMA may not
disclose this information unless such disclosure is re-
quired by the FOIA.

The FOIA, in turn, generally requires federal agen-
cies to disclose records in their possession upon request,
see id. § 552(a)(3)(A4), but permits agencies to withhold
records if one of several exemptions applies, such as
Exemption 6's exemption for "personnel and medical
files and similar files the disclosure of which would con-
stitute a clearly unwarranted invasion of personal pri-
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vacy," id. § 552(b)(6). The net effect of the interaction
between the two statutes is that where the FOIA [*38]
requires disclosure, the Privacy Act will not stand in its
way, but where the FOIA would permit withholding un-
der an exemption, the Privacy Act makes such withhold-
ing mandatory upon the agency. Thus, as both district
courts correctly held, the dispositive question in these
cases is whether disclosure of the names or addresses
"would constitute a clearly unwarranted invasion of per-
sonal privacy" under FOIA Exemption 6. *' See Cochran,
770 F.2d at 954-55 (explaining the "clearly established"
relationship between the Privacy Act and FOIA Exemp-
tion 6).

21 The FOIA, 5 US.C. § 552, provides that:
"(b) This section does not apply to matters that
are . . . (6) personnel and medical files and simi-
lar files the disclosure of which would constitute
a clearly unwarranted invasion of personal pri-
vacy ...."

C. The Freedom of Information Act and Exemption 6

The FOIA was expressly intended to avoid the pit-
falls of its predecessor, § 3 of the Administrative Proce-
dure Act of 1946, Pub. L. No. 79-404, 5 U.S.C. § 1002
(1964) ("APA"). Although § 3 provided that matters of
official record be made available to the public, disclosure
was subject to several qualifications. Requesters had to
show that they [*39] were "properly and directly con-
cerned" with the information, and agencies could in any
case refuse to disclose records pertaining to "any func-
tion of the United States requiring secrecy in the public
interest” or which the agency deemed "confidential for
good cause found." Nor did § 3 provide a remedy for
wrongful withholding of records. As the Senate Report to
the FOIA said, § 3 was "full of loopholes which allow
agencies to deny legitimate information to the public. It
has been shown innumerable times that withheld infor-
mation is often withheld only to cover up embarrassing
mistakes or irregularities and justified by / § 3's vague
exceptions]." S. Rep. No. 88-1219, at 8 (1964). The
House similarly commented that "[g]overnment agencies
whose mistakes cannot bear public scrutiny have found
'good cause' for secrecy." H.R. Rep. No. 8§89-1497, at 27
(1966). Thus, § 3 "was generally recognized as falling far
short of its disclosure goals and came to be looked upon
more as a withholding statute than a disclosure statute.”
Envtl. Prot. Agency v. Mink, 410 U.S. 73, 79 (1973) (cit-
ing S. Rep. No. 89-813, at 5 (1965); H.R. Rep. No. 89-
1497, at 5-6).

In supplanting § 3 with the FOIA, Congress created
[*40] "a broad disclosure statute which evidences a
strong public policy in favor of public access to informa-
tion in the possession of federal agencies." Cochran, 770

F.2d at 954 (quotation marks omitted). "Without ques-
tion, the Act is broadly conceived. It seeks to permit ac-
cess to official information long shielded unnecessarily
from public view and attempts to create a judicially en-
forceable public right to secure such information from
possibly unwilling official hands." Mink, 410 U.S. at 80.
"In enacting the FOIA . . ., Congress sought to open
agency action to the light of public scrutiny. Congress
did so by requiring agencies to adhere to 'a general phi-
losophy of full agency disclosure." U.S. Dep't of Justice
v. Tax Analysts, 492 U.S. 136, 142 (1989) (quoting S.
Rep. No. 89-813, at 3) (other quotation marks and cita-
tions omitted). "The basic purpose of FOIA is to ensure
an informed citizenry, vital to the functioning of a de-
mocratic society, needed to check against corruption and
to hold the governors accountable to the governed."
NLRB v. Robbins Tire & Rubber Co., 437 U.S. 214, 242
(1978); see also Nat'l Archives & Records Admin. v. Fav-
ish, 541 U.S. 157, 171-72 (2004) ("FOIA is often [*41]
explained as a means for citizens to know 'what the Gov-
ernment is up to.' This phrase should not be dismissed as
a convenient formalism. It defines a structural necessity
in a real democracy." (citation omitted)). Fittingly, Presi-
dent Johnson signed the FOIA into law on July 4, 1966,
and it became effective on July 4, 1967. Like its overall
goal of broad disclosure, the specific

provisions of the Freedom of Informa-
tion Act stand in sharp relief against those
of § 3. The Act eliminates the "properly
and directly concerned" test of access,
stating repeatedly that official information
shall be made available "to the public,"
"for public inspection." . . . Aggrieved
citizens are given a speedy remedy in dis-
trict courts, where "the court shall deter-
mine the matter de novo and the burden is
on the agency to sustain its action." 5
US.C. § 552(a)(3).

Mink, 410 U.S. at 79.

However, "Congress realized that legitimate gov-
ernmental and private interests could be harmed by re-
lease of certain types of information," Fed. Bureau of
Investigation v. Abramson, 456 U.S. 615, 621 (1982),
and provided for certain exceptions to the rule of broad
disclosure. Nevertheless, "these limited exemptions do
not obscure [*42] the basic policy that disclosure, not
secrecy, is the dominant objective of the Act." Dep't of
the Air Force v. Rose, 425 U.S. 352, 361 (1976). Because
the net effect of the FOIA, with its exemptions, is to
"'place[] emphasis on the fullest responsible disclosure,"
Mink, 410 U.S. at 80 (quoting S. Rep. No. 89-813, at 3),
the Supreme Court has "repeatedly stated that the policy
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of the Act requires that the disclosure requirements be
construed broadly, the exemptions narrowly," Rose, 425
U.S. at 366 (quotation marks, alteration, and citations
omitted); see also Tax Analysts, 492 U.S. at 151 ("Con-
sistent with the Act's goal of broad disclosure, these ex-
emptions have been consistently given a narrow com-
pass."); U.S. Dep't of Justice v. Julian, 486 U.S. 1, 8
(1988) ("FOIA exemptions are to be narrowly con-
strued."); Abramson, 456 U.S. at 630 (same).

D. Application of Exemption 6 to the Withheld Informa-
tion

We now apply Exemption 6 to each category of
withheld information at issue in these appeals -- the ad-
dresses of the households that received IHP aid, the
names of the IHP recipients, and the addresses of house-
holds that made flood insurance claims under the NFIP.
We do so keeping in mind [*43] that FEMA bears the
burden of justifying its action whether it withholds entire
records or, as here, portions of records. See U.S. Dep't of
State v. Ray, 502 U.S. 164, 173 (citing 5 US.C. §

552(a)(4)(B)).

1. IHP Addresses
a. Public Interest

The Supreme Court has explained that, "as a general
rule, when documents are within FOIA's disclosure pro-
visions, citizens should not be required to explain why
they seek the information. A person requesting the in-
formation needs no preconceived idea of the uses the
data might serve." Favish, 541 U.S. at 172. "When dis-
closure touches upon certain areas defined in the exemp-
tions, however, the statute recognizes limitations that
compete with the general interest in disclosure, and that,
in appropriate cases, can overcome it. . . . To effect this
balance and to give practical meaning to the exemption,
the usual rule that the citizen need not offer a reason for
requesting the information must be inapplicable." Id.
Instead, the requester must indicate how disclosing the
withheld information "would serve the core purpose of
the FOIA, which is contributing significantly to public
understanding of the operations or activities of the gov-
ernment." U.S. Dep't of Def. v. Fed. Labor Relations
Auth., 510 U.S. 487, 495 (1994) [*44] (quotation marks
and emphasis omitted).

Here, the newspapers say that the public has a pow-
erful interest in knowing whether FEMA appropriately
handled disaster relief claims, and that the addresses
where alleged damage occurred are necessary to deter-
mine whether aid was in fact disbursed to those who suf-
fered disaster-related damage. We easily conclude, as did
both district courts, that the asserted interest in learning
whether FEMA is a good steward of (sometimes several

billions of) taxpayer dollars in the wake of natural and
other disasters is one which goes to "the core purpose of
the FOIA, which is contributing significantly to public
understanding of the operations or activities of the gov-
ernment." Id. at 495; see also U.S. Dep't of Justice v.
Reporters Comm. for Freedom of the Press, 489 U.S.
749, 773 (1989) ("[FOIA] focuses on the citizens' right to
be informed about what their government is up to. Offi-
cial information that sheds light on an agency's perform-
ance of its statutory duties falls squarely within that
statutory purpose." (quotation marks omitted)). More-
over, although courts "generally accord Government
records and official conduct a presumption of legiti-
macy," Ray, 502 U.S. at 179, [*45] the newspapers have
put forth ample evidence that FEMA's response to Hurri-
cane Frances in Miami-Dade County may have been
plagued with fraud, waste, or abuse.

The newspapers have identified a substantial public
interest cognizable under FOIA that would be served by
disclosing the addresses. FEMA now bears the "burden
of demonstrating that the disclosure of the [IHP data
already released] adequately served the statutory purpose
and that the release of the information identifying the
particular [IHP addresses] would constitute a clearly
unwarranted invasion of . . . privacy." Id. at 175. FEMA
says, and the district court in News agreed, that disclos-
ing the addresses would not serve the admittedly legiti-
mate interest of evaluating the adequacy of FEMA's aid
disbursement under the IHP. The district court held that
"[r]elease of the . . . address[es] will shed little additional
light on FEMA's conduct. . . . [D]isclosure of the ad-
dresses will say something about FEMA, at least to the
extent they reveal the addresses at which physical dam-
age was claimed to have occurred. Nonetheless, . . . this
carries little weight in the overall scheme of things in the
balancing process." News, 2005 WL 2921952, at *18.
[*46] The district court held that the most important pub-
lic benefit to come from the addresses would also "tip[]
the scale towards the privacy invasion side." Id. The
newspapers indicated that they might have occasion to
attempt to contact some of the aid recipients in order to
learn more about FEMA's operations. The district court
determined that any new information thereby learned
about FEMA's disaster response was more than offset by
the privacy invasion that would result. Id. at **18-19.
We disagree.

In focusing on the possibility of learning more about
FEMA through aid recipient interviews, the district court
gave inadequate weight to the substantial light that
would be shed on FEMA's activities directly from the
release of the addresses. As the newspapers have ex-
plained, they plan to superimpose the path of each of 31
disasters on a street-level map showing the specific
households where damage was alleged to have occurred,
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and where FEMA dollars were disbursed. Any "outliers"
-- homes outside the path of the disaster that nevertheless
received FEMA aid -- plainly would raise red flags. It is
true that the newspapers have indicated that, depending
on their initial findings, they may [*47] attempt to con-
tact the residents of some outlier homes. But it is worth
noting that, as Acting Inspector General Skinner opined,
the inspection data was often so vague and conclusory
that in order to verify the appropriateness of an award,
the OIG itself was often forced to interview recipients.
See Senate Hearings (oral testimony of Skinner at 50). *
In any case, we consider the privacy implications of con-
tacting IHP aid recipients below. For now it is enough to
conclude that the red flags raised by the release of the
addresses (or the absence of such flags) themselves con-
stitute valuable information.

24 Thus, for example, one applicant received $
6,500 to replace a car that the inspector indicated
had been destroyed by electrical fire. The inspec-
tion report did not indicate how a hurricane could
have caused an electrical fire or how the inspec-
tor verified the damage. Skinner testified that
only by calling the aid recipient did the OIG dis-
cover that the car had allegedly been towed prior
to the inspection and that the award was based on
the owner's verbal representations. "[T]hat was
not reflected in the inspector's report. We ob-
tained that information by, in fact, talking to the .
[*48] . . individual." Senate Hearings (oral testi-
mony of Skinner at 50).

FEMA responds that the addresses are not necessary
to determine whether FEMA has been a good steward,
for two reasons. First, FEMA says that the OIG and the
Senate have already undertaken thorough investigations
into FEMA's method of IHP aid disbursement. Second,
FEMA says that the IHP data it has already released,
broken down by zip code, is sufficient. Neither argument
is persuasive.

As for the previous investigations, FEMA rejected
several of the OIG's findings, and disputed the signifi-
cance of the OIG audit report. FEMA claimed that the
audit "affirms the absence of widespread or systemic
Recovery program fraud, waste or abuse in the state, and
conclusively establishes that no special treatment was
afforded to Miami-Dade County." OIG Audit Report at
43. But Skinner testified that this was "not at all" a fair
reflection of the audit's conclusions. Senate Hearings
(oral testimony of Skinner at 36). He noted that the audit
did indeed reveal "some very serious systemic weak-
nesses" in the IHP; that "the purpose of the audit was not
to identify fraud, waste, and abuse per se"; that the inves-
tigation remains ongoing and [*49] it was "premature"
to conclude that there was no widespread fraud, waste, or

abuse; and that much fraud is de minimis and is thus
difficult to prosecute. Id. at 36-37.

Moreover, in the same breath that it declared that the
OIG report "confirm[ed] the fundamental soundness of
FEMA's time-tested policies, procedures, and guide-
lines," OIG Audit Report at 48, FEMA "[took] exception
to many of the individual conclusions contained" in the
OIG report, id. at 43, and six of the OIG's recommenda-
tions remained unresolved. FEMA cannot fairly claim
here that the OIG and Senate investigations conclusively
determined the extent of FEMA's problems, especially
when it vigorously disputed much of those investigations'
findings before Congress and in its press releases to the
public.

But even if FEMA agreed with the OIG and the
Senate about the meaning of the findings, the newspapers
seek to evaluate FEMA's conduct going well beyond
FEMA's response to Hurricane Frances in Miami-Dade
County. As the Sun court recognized, and as FEMA it-
self has emphasized to Congress, "[t]he scope of the OIG
audit is extremely narrow." Id. at 45 (emphasis added).
Again, that audit was limited to only 3% of IHP aid re-
cipients [*50] in one Florida county following one hur-
ricane, and the Senate investigation appears to have
largely tracked the scope of the OIG audit. By compari-
son, News seeks to investigate FEMA's response across
Florida for all four 2004 hurricanes, and Sun seeks to
investigate an additional 27 disasters. The results of the
OIG and Senate investigations thus cannot be said to
have resolved the question of whether FEMA appropri-
ately disbursed aid in other areas, following other disas-
ters.

Nor can the public simply extrapolate from the OIG
and Senate investigations conclusions about the appro-
priateness of FEMA's disaster response in general. Al-
though both the OIG and the Senate Committee ex-
pressed grave concerns that the problems they uncovered
in FEMA's Miami-Dade response were not limited to
that disaster, FEMA protested that the OIG report
reached "overly broad" conclusions based on an "ex-
tremely narrow" inquiry, and thus that those conclusions
were, "at best, misleading." Id. Brown told the Senate
Committee that "[t]he extrapolation of things that were
found in Miami-Dade to other areas of the state, particu-
larly areas of the state that were particularly hard hit, I
think does draw incorrect [*51] ... conclusions." Senate
Hearings (oral testimony of Brown at 65). He explained
that in hard-hit areas where damage is severe and thus
obvious, the inspectors' job of verifying damage is rela-
tively easy. "It's more difficult for an inspector to make a
determination of what has really occurred in those mar-
ginal areas . . . . Particularly when you're making those
discerning kinds of judgments in housing stock that is
old and decrepit, and . . . is certainly substandard." 1d.
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Brown also argued that it would be inappropriate to
conclude, from the fact that in Miami-Dade the Generic
Room Concept yielded awards for personal property that
the recipient never owned, that this method similarly
overcompensates victims in other areas. "[IJn most areas,
it is safe to assume that in the destroyed home that you
see, that is, the typical middle-class home, it's easy to
make the assumption that, yes, there is that property in
the structure." Id. at 66. After FEMA so vigorously dis-
puted the prior investigations' findings and urged that no
extrapolations be made from them, we are not disposed
to hear FEMA tell us that these same investigations are
sufficient to allow the public to satisfy its interest [*52]
in knowing whether, in general, FEMA appropriately
distributes disaster relief.

For similar reasons, we reject FEMA's second argu-
ment that the addresses are unnecessary to evaluate
FEMA's performance of its statutory duties. FEMA says
that the IHP aid disbursement data it has already pro-
vided the newspapers, which is broken down by zip
code, is sufficient. It is important to recall, however, that
Sun requested IHP data not only from hurricanes, tropi-
cal storms, and wildfires, but also from tornados, which
routinely destroy one home while leaving the home next
to it intact. FEMA does not begin to explain why disclos-
ing the zip code in which an IHP recipient resided would
be sufficient to assess the appropriateness of that dis-
bursement in such a context.

As for ITHP data from hurricanes and similar disas-
ters, the newspapers and the district court in Sun say that
zip codes, which can cover a large piece of geography in
less densely populated areas, are still too indiscriminate
an area to allow the newspapers to determine whether it
was appropriate for FEMA to have disbursed aid to any
given home within a zip code. Indeed, they point out that
even in smaller zip codes, houses on one street [*53]
may be damaged -- say because they border a river and
suffer flood damage -- while houses on the next street
over may suffer little or no damage. They find support
for these contentions from an unlikely source: FEMA
itself. When the media first began raising questions about
the appropriateness of FEMA aid to Miami-Dade
County, since the path of the storm fell some 100 miles
to the north, top FEMA officials criticized the media, and
emphasized that the existence of damage cannot always
be inferred from the path and strength of the storm, but
that each home must instead be evaluated independently.

Thus, for example, FEMA Director of Recovery
Daniel Craig issued a press release stressing that the ap-
propriate amount of aid can be assessed only on a home-
by-home basis:

While each application is subject to the
same eligibility criteria, it's important to

caution against making comparisons of
damage assistance provided across indi-
viduals, communities or counties. There
are many factors that determine whether a
citizen is eligible for FEMA assistance,
and two homes next to each other may
have different eligibility because of these
factors. Did they have insurance? Were
they under-insured? Was [*54] there
wind damage or flood damage? Did the
roof leak or basement flood? Is the appli-
cant a renter or homeowner? Do they live
in a mobile home? Is it a primary resi-
dence? Did the applicant lose electricity?
Do they have special medical needs? All
of these factors make a difference. In a
disaster, every state, every county and
every home is different.

Prepared Statement from FEMA Director of Recovery
Daniel Craig Regarding Florida Disaster Assistance 2
(Jan. 10, 2005) (emphasis added). Brown similarly spe-
cifically blamed the existence of "faulty results and in-
correct conclusions" on

[e]arly press reports that engaged in
county-by-county comparisons of total
outlays . . . . In addition to levels of dam-
age, many factors influence the distribu-
tion of IHP assistance, including the
population, the proportion of insured ap-
plicants in counties affected by disasters,
and income levels. . . .[S]trict compari-
sons of totals between counties, as op-
posed to individuals, does not take into
consideration the multitude of other fac-
tors, such as insurance and income levels,
which can preclude registrants from re-
ceiving FEMA aid.

Senate Hearings (written statement of Brown at 8-9)
(emphasis added).

Similarly, [*55] when the Senate Committee ques-
tioned Brown about his decision to require inspection
companies to perform twice the number of daily inspec-
tions as they were required to perform under their con-
tract, thus forcing those companies to hire new, untrained
inspectors, Brown defended that decision this way:

I can do one of two things. I can either
stop all inspections, such as was done in
the 1994 Northridge earthquake, and just
pay money out based on zip codes, or I
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can ramp up, work with the contractors,
do everything I can trying to be a good
steward of the taxpayer dollars and get
eyes on every claim. My objective was to
get eyes on every claim made, and not pay
things out by zip code. So when you're
doing 885,000 inspections, there are going
to be errors. I want to clean those up. But
I still believe I made the right decision in
terms of the taxpayers and the disaster
victims of continuing to get aid out to
them, but not do it on a blanket basis, like
was done in 1994, or a zip code basis.

Id. at 78 (emphasis added). "Again," Brown reiterated,
"the choice was ramp up the inspections, try to get as
many out there so ['ve got eyes on every claim, or just do
the blanket zip code. I refuse [*56] to do the latter." /d.
at 81-82 (emphasis added). The Committee "agree[d]
with [Brown] that [he] made the right decision in not
doing the zip code approach." Id. at 82 (statement of
Sen. Collins).

If it would not constitute good stewardship of tax-
payer dollars simply to make decisions about disaster aid
based on zip code, then neither can zip codes be seen as
an altogether accurate or complete way for the public to
evaluate FEMA's distribution of aid. We note also that in
Sun, the district court asked whether it would satisfy
Sun's needs if FEMA provided the locations by some-
thing more specific than a zip code but less specific than
a street address -- say, a nine-digit zip code, which essen-
tially narrows down a location by street, though not by
house. Sun's counsel responded that she believed that
FEMA was incapable of breaking down the information
by anything other than zip codes or street addresses. If
this was incorrect, FEMA's counsel did not correct the
record. See Sun, Tr. at 52. Given FEMA's own vigorous
arguments regarding the inappropriateness of making aid
decisions by zip code and the need to consider individ-
ual, house-by-house factors, we conclude that faced with
a choice [*57] of disclosing the aid information by zip
code or by street address, the latter must prevail.

In short, the public interest in determining whether
FEMA has been a proper steward of billions of taxpayer
dollars is undeniable and powerful. FEMA's responses to
the various investigations of its disbursement in Miami-
Dade county following Hurricane Frances have produced
more questions than answers. The addresses, however,
will go a long way in resolving the factual disputes that
exist between FEMA, on the one hand, and the OIG and
the Senate Committee, on the other. Thus, we readily
find that the addresses would further a powerful public
interest.

b. Privacy Interests

Having concluded that the addresses would serve a
substantial and legitimate public interest cognizable un-
der the FOIA, we turn to the countervailing privacy in-
terests that FEMA has identified to determine whether
FEMA has met its burden of demonstrating that these
privacy interests are so weighty that, despite the substan-
tial public interest involved, disclosing the addresses
"would constitute a clearly unwarranted invasion of per-
sonal privacy."

"Congress'[s] primary purpose in enacting Exemp-
tion 6 was to protect individuals from [*58] the injury
and embarrassment that can result from the unnecessary
disclosure of personal information." U.S. Dep't of State v.
Wash. Post Co., 456 U.S. 595, 599 (1982) (emphasis
added). "[I]t is quite clear from the committee reports
that the primary concern of Congress in drafting Exemp-
tion 6 was to provide for the confidentiality of personal
matters in such files as those maintained by the Depart-
ment of Health, Education, and Welfare, the Selective
Service, and the Veterans' Administration." Rose, 425
U.S. at 375 n.14 (citing S. Rep. No. 8§9-813, at 9 (1965);
H.R. Rep. No. 89-1497, at 11 (1966)) (emphasis added)
(partially quoted in Wash. Post Co., 456 U.S. at 599).

To achieve this end, Congress established, in Ex-
emption 6, the following two-tier test: "personal informa-
tion in government agency files is exempt from manda-
tory disclosure only if: (1) the information was within
personnel, medical, or similar files; and (2) a balancing
of individual privacy interests against the public interest
in disclosure reveals that disclosure of the information"
would constitute a clearly unwarranted invasion of per-
sonal privacy. Cochran, 770 F.2d at 955. The Supreme
Court has made clear that "similar [*59] files" has a
"broad, rather than a narrow, meaning," Wash. Post Co.,
456 U.S. at 600, and includes any "detailed Government
records on an individual which can be identified as ap-
plying to that individual," id. at 602 (quoting H.R. Rep.
No. 89-1497, at 11). The records at issue here fall within
this broad definition, as the newspapers have conceded.

Instead, the crux of Exemption 6 is its second prong,
which asks whether disclosure "would constitute a
clearly unwarranted invasion of personal privacy." See
id. at 600; S. Rep. No. 89-813, at 9 ("[T]he scope of the
exemption is held within bounds by the use of the limita-
tion of 'a clearly unwarranted invasion of personal pri-
vacy."); H.R. Rep. No. 89-1497, at 11 (same). Courts
reviewing the legislative history of the FOIA have con-
cluded that Congress's use of the "clearly unwarranted"
language "was a considered and significant determina-
tion," Rose, 425 U.S. at 378 n.16, and "the expression of
a carefully considered congressional policy favoring dis-
closure," Getman v. NLRB, 450 F.2d 670, 674 n.11 (D.C.
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Cir. 1971). In fact, during hearings on the bill, various
agencies strenuously urged deletion of either the modi-
fier "clearly" or the entire [*60] phrase "clearly unwar-
ranted," so that agencies would have been permitted to
withhold information whenever its disclosure would re-
sult in any invasion of privacy. See Hearings on S. 1160
Before the Subcomm. on Admin. Practice & Procedure
of the Senate Comm. on the Judiciary, 89th Cong. 36
(1965) (statement of Edwin Rains, Assistant Gen. Coun-
sel, Treasury Dep't); id. at 491 (statement of William
Feldesman, NLRB Solicitor); Hearings on H.R. 5012
before a Subcomm. of the House Comm. on Gov't Op-
erations, 89th Cong. 56, 230 (1965) (statement of Fred
Burton Smith, Acting Gen. Counsel, Treasury Dep't); id.
at 257 (testimony of William Feldesman, NLRB Solici-
tor); see also Hearings on S. 1160, at 417 (testimony of
the Gen. Counsel, Dep't of Def.) (objecting to "heavy"
burden of showing a clearly unwarranted invasion of
personal privacy); cf. Hearings on H.R. 5012, at 151
(testimony of Clark R. Molenhoff, Vice Chairman,
Sigma Delta Chi Comm. for Advancement of Freedom
of Info.) (urging retention of "clearly unwarranted"). As
the Supreme Court noted, however, "[t]he terms objected
to were nevertheless retained, as a 'proper balance,' H.R.
Rep. No. 1497, p. 11, to keep the 'scope of the exemption
[*61] . . . within bounds,' S. Rep. No. 813, p. 9." Rose,
425 U.S. at 378 n.16.

Moreover, this legislative history "stands in marked
contrast" to the record surrounding Exemption 7(C),
which covers investigatory files compiled for law en-
forcement purposes. Id. As the Supreme Court has ex-
plained, Exemption 7(C) was once drafted to match Ex-
emption 6: agencies had to show that disclosure of law
enforcement records "would" constitute a "clearly un-
warranted" invasion of personal privacy:

Exemption 7 was amended to exempt
investigatory files compiled for law en-
forcement purposes only to the extent that
their production would '"constitute a
clearly unwarranted invasion of personal
privacy" or meet one of several other
conditions. In response to a Presidential
request to delete "clearly unwarranted"
from the amendment in the interests of
personal privacy, the Conference Com-
mittee dropped the "clearly," and the bill
was enacted as reported by the conference
committee.

Id. (citations omitted). On October 27, 1986, Exemption
7 was again amended as part of the bipartisan Anti-Drug
Abuse Act of 1986. Congress further reduced the burden
on agencies withholding records under this exemption by

replacing the [*62] onerous requirement that they show
that disclosure "would" constitute an unwarranted inva-
sion of personal privacy with the far lesser burden of
showing that disclosure "could reasonably be expected
to" do so. These two differences between the exemp-
tions, and Exemption 6's comparative narrowness, are
thus "no mere accident in drafting." Nat'l Archives &
Records Admin. v. Favish, 541 U.S. 157, 165-66 (2004),
see also U.S. Dep't of Justice v. Reporters’ Comm. for
Freedom of the Press, 489 U.S. 749, 756 n.9 (1989)
("[T]he move from the 'would constitute' standard to the
'could reasonably be expected to constitute' standard
represents a considered congressional effort 'to ease con-
siderably a Federal law enforcement agency's burden in
invoking [Exemption 7]."" (quoting 132 Cong. Rec.
31425 (1986))). What Congress was willing to yield with
respect to Exemption 7 it has steadfastly refused to yield
as to Exemption 6.

The federal courts, including this one, have therefore
generally concluded that an agency's burden under Ex-
emption 6 of showing that disclosure "would constitute a
clearly unwarranted invasion of personal privacy" is an
onerous one. See, e.g., Cochran, 770 F.2d at 955 ("If the
[*63] balance [between an individual's right to privacy
and the public's right to know] is equal the court should
tilt the balance in favor of disclosure."); Stern v. Fed.
Bureau of Investigation, 737 F.2d 84, 91 (D.C. Cir.
1984) (Exemption 6's language "require[s] a balance
tilted emphatically in favor of disclosure"); Kurzon v.
Dep't of Health & Human Servs., 649 F.2d 65, 67 (Ist
Cir. 1981) ("By restricting the reach of exemption 6 to
cases where the invasion of privacy . . . is not only un-
warranted but clearly so, Congress has erected an impos-
ing barrier to nondisclosure under this exemption." (cit-
ing K. Davis, Administrative Law Treatise § 5:38 (2d ed.
1978)).

The district court in News held that disclosure of the
addresses where disaster damage was alleged to have
occurred "would constitute a clearly unwarranted inva-
sion of personal privacy." We remain unpersuaded. As a
threshold matter, the legislative histories behind the
FOIA and the Privacy Act show that Congress did not
intend either names or addresses to automatically be
withheld, even when they could be linked with other
information about those individuals. Between 1973 and
1977, numerous bills were introduced that would have
[*64] amended the FOIA (or established an independent
law) by either prohibiting or limiting the sale or distribu-
tion by federal agencies of lists of names and addresses,
including names and addresses of individuals registered
with, or required to provide information to, an agency.
Agencies would have been permitted to release such lists
only if specifically authorized to do so by statute or by
their statutory function, or if the recipient certified that it



Page 16

2007 U.S. App. LEXIS 14817, *

would not use the list for commercial or other solicita-
tion. See H.R.s 855, 889, 1779, 2578, 3995, 4468, 5434,
6838, 6839, 6840, and 8086, 93d Cong. (1973); H.R.
12558, 93d Cong. (1974); H.R.s 662, 721, 869, and
1464, 94th Cong. (1975); H.R. 1048, 95th Cong. (1977).
None of these bills survived committee. Moreover, the
Privacy Act prohibits federal agencies from selling or
renting an individual's name and address, but specifically
cautions that this provision "shall not be construed to
require the withholding of names and addresses other-
wise permitted to be made public." 5 U.S.C. § 552a(n).

Similarly, the federal courts have held that while
names and addresses qualify as potentially protectable
"similar files" under Exemption 6, the release [*65] of a
list of names and other identifying information does not
inherently and always constitute a "clearly unwarranted"
invasion of personal privacy. Instead, "whether disclo-
sure of a list of names is a significant or a de minimis
threat depends upon the characteristic(s) revealed by
virtue of being on the particular list, and the conse-
quences likely to ensue." Ray, 502 U.S. at 176 n.12 (in-
ternal quotation marks omitted).

The district court in News gave five reasons why the
disclosure of these particular addresses would be clearly
unwarranted. First, the court observed that release of the
addresses "will enable others to link the great deal of
highly personal information already disclosed by FEMA
to particular individuals." 2005 WL 2921952, at *16. As
both district courts accurately acknowledged, once ad-
dresses are disclosed, it would be fairly simple for any-
one so inclined to determine, through public records, the
residents of those addresses at the time of the disasters.
Those individuals could then be linked to the information
FEMA has already disclosed about their [HP awards.

This makes it important to understand precisely
what information FEMA has already released about IHP
applicants [*66] that could be linked to them if their
addresses are disclosed. In News, FEMA introduced into
the record five pages of NEMIS data constituting what
FEMA referred to as a "representative sample" of the
IHP information FEMA has already released. For each
entry, the spreadsheet includes the following fields: a
disaster number assigned to the relevant hurricane or
other disaster; a nine-digit registration ID assigned to the
applicant; damage type, which in the sample was either
"Hail/Rain/Wind Driven Rain," "Tornado/Wind," or, in
one case, "Other"; item description, which in each case
in the sample was "Clothing"; and item quantity, which
ranged in the sample from one to seven. There is also a
category that appears to indicate the level of damage of
each item, which in every case in the sample was "Re-
place." Another category appears to indicate whether
each item was covered by insurance; in the sample, the
ratio was about seven "Uninsured" items to every "In-

sured" item of clothing. A final category apparently indi-
cates the amount of the FEMA award for that item; each
item * of clothing in the representative sample was as-
signed a generic amount -- either § 822.23, § 822.70, $
833.5, $ 844.81 [*67] or $ 853.99 -- and those found to
have had multiple items of clothing damaged received
multiples of one of these amounts.

25 Judging from the amounts awarded, we as-
sume that each "item" of clothing was in fact a
unit akin to something like a full wardrobe.

FEMA says that it provided News and Sun with
NEMIS data broken down by individual applicant, in-
cluding disaster number and registration ID, as well as
the following inspection information: line item descrip-
tion, quantity recorded, insurance status for line item,
damage level, item amount, and damage type. These
categories seem to be reflected in the "representative
sample" FEMA submitted into evidence. However,
FEMA says that it released the following additional in-
formation about each IHP recipient: zip code, county,
category of assistance, assistance status, assistance type,
assistance status detail, eligibility date, approved date,
eligible amount, determination type, and ownership
status. And FEMA says that it released the following
additional inspection information: Small Business Loan
("SBA") status, * water level, cause of damage, personal
property description, clothing, miscellaneous item de-
scription, generic room, essential [*68] tool item de-
scription, and real property damage item description.

26  The U.S. Small Business Administration
provides low-interest disaster loans to homeown-
ers, renters, and owners of non-farm businesses
of any size that sustained uninsured or underin-
sured damage or loss to real or personal property.

Assuming FEMA did release this greater number of
categories of data, the only categories that bear any re-
mote resemblance to information one might find in a
medical or personnel record are "SBA status," "owner-
ship status" (presumably referring to whether the THP
recipient owns or rents her home), and "insurance status
for line item." We discuss the implications of this infor-
mation below, in our consideration of stigma. For now, it
is enough to observe that there is no evidence in the re-
cord to support the proposition, suggested in FEMA's
briefs, that detailed descriptions of applicants' personal
property have been released. As the newspapers have
pointed out, because FEMA awards money for repair and
replacement of damaged personal property based on pre-
determined, generic amounts, as the sample data indi-
cates, property is described in the broadest and most ge-
neric of terms -- "clothing," not [*69] "Gucci heels" or
"Keds"; "television," not "high definition plasma" or
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"black and white set from 1974" -- and is assigned an
equally generic monetary value that cannot indicate any-
thing about the specific kind or quality of property the
IHP recipient once possessed. Indeed, counsel for FEMA
conceded as much at oral argument.

Second, the district court in News held that the indi-
viduals would suffer "public embarrassment or stigma"
as recipients of government assistance. Id. at *16. But, as
FEMA's counsel conceded at oral argument, there is no
"means test" for receiving IHP aid from FEMA. That is,
unlike many government benefits programs, such as wel-
fare, Medicaid, and unemployment, one need not fall
below a certain annual income level to qualify for disas-
ter assistance. Indeed, outside the context of this litiga-
tion, FEMA has gone to some lengths to disabuse citi-
zens of the notion that FEMA aid is a type of welfare.
See, e.g., FEMA, Common Misunderstandings May
Cause Some Victims To Miss Disaster Assistance (Sept.
27, 2004) [hereinafter Common Misunderstandings Press
Release] (It is "[n]ot [t]rue" that applicants "have to be
poor to qualify for disaster assistance. . . . Federal and
[*70] state disaster assistance programs may be available
to those who suffered damage, regardless of income. The
programs are not 'welfare." The kinds of help provided
depend on the applicant's circumstances and unmet disas-
ter-related needs."). ¥

27 The press release is available at
http://www.fema.gov/news/newsrelease.fema?id=
14333.

However, both an IHP applicant's insurance status
and her SBA status may be relevant, although not dispo-
sitive, in determining whether she will receive funds
from FEMA. As for SBA status, it does not appear that
this status is expressly indicated in the NEMIS data. In-
stead, FEMA argues that since IHP recipients must nec-
essarily have been turned down for an SBA loan, identi-
fication as an IHP recipient is tantamount to identifica-
tion as having been turned down for an SBA loan which,
in turn, suggests the individual is poor or has bad credit.
Our response to this argument is twofold. First, those
applying for Housing Assistance ("HA") under the IHP
need not apply for an SBA loan, and it is a violation of
the Stafford Act, 42 U.S.C. 5174(a)(2), for FEMA to
require otherwise. See McWaters v. FEMA, 408 F. Supp.
2d 221, 232 (E.D. La. 2005) (finding that FEMA,
through [*71] "miscommunication or inartful communi-
cation," caused some applicants to believe that an SBA
loan application is a necessary prerequisite to receiving
any HA aid and granting a preliminary injunction pre-
venting FEMA from continuing to communicate the
same); McWaters v. FEMA, 436 F. Supp. 2d 802 (mak-
ing preliminary injunction permanent upon finding that
FEMA violated the court's prior order by issuing a Feb-

ruary 13, 2006 press release with the "confusing and in-
correct" headline "SBA Loan Application Necessary for
Assistance"). *

28 See
www.fema.gov/news/newsrelease.fema?id=2356
2 (last visited June 18, 2007).

Second, while it is true that an Other Needs Assis-
tance ("ONA") applicant must first apply for an SBA
loan, the applicant will be eligible for IHP aid either if
she is denied an SBA loan or if she claims that that loan
does not meet all of her covered needs and expenses. See
44 C.F.R. § 206.119(a). Even in the former case, FEMA
has elsewhere stressed that being turned down for an
SBA loan is not tantamount to being turned down for a
regular bank loan. According to FEMA, it is "[n]ot
[t]rue" that applicants "have to be turned down by [their]
bank before [they] can apply for a disaster [*72] loan,"
as the SBA "has its own criteria for determining each
loan applicant's eligibility." Common Misunderstandings
Press Release. Because a recipient of ONA may have
been denied an SBA loan or may simply have repre-
sented to FEMA (accurately or not) that such a loan was
insufficient to cover her needs, being identified as an
ONA aid recipient is not tantamount to being identified
as one who was turned down for an SBA loan, much less
one who was turned down for a regular bank loan.

As for insurance, FEMA's regulations allow insured
individuals to receive IHP aid if their claim is denied or
if the insurance proceeds are less than the maximum
amount of assistance FEMA can provide * and are insuf-
ficient to meet the applicant's covered needs. ** See 44
C.F.R. §206.113(a)(2), (4). Insured individuals may also
receive ITHP aid if their insurance proceeds are delayed,
subject to the individual's obligation to repay such aid if
she later receives it from her insurance company. See id.
$ 206.113(a)(3). In fact, in response to the OIG's finding
that insured applicants were awarded financial assistance
even in cases where FEMA regulations prohibited it, see
OIG Audit Report at 23-24, FEMA said [*73] that "over
20 years of experience in previous disasters" suggested
"that these multiple, back-to-back storms would cause
additional delays in aid delivery to the public, not just
from FEMA and other Federal agencies, but also from
State and local authorities, private insurers, and volun-
tary agencies," id. at 46. Thus, FEMA said, in providing
IHP aid to insured applicants, it had simply responded to
"credible indications that area residents were likely to
face assistance delays due to multiple, back-to-back
storms, delayed insurance settlements, and the limited
number of insurance adjusters and available building
contractors." Id. at 55-56. Indeed, FEMA has clsewhere
highlighted that insured individuals are eligible for
FEMA assistance: "Insurance is your main source for
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money to put your life back in order after a disaster. But
there are many things that insurance does not cover. That
is where federal disaster programs may be able to help."
Common Misunderstandings Press Release.

29  Currently $ 28,200, as adjusted. See 42
US.C. § 5174(h); 44 C.F.R. § 206.110(b).

30 According to FEMA's counsel, FEMA's dis-
aster relief program "makes no provision for [in-
surance] deductibles as such," and [*74] FEMA's
website says that FEMA does not cover deducti-
bles per se. See Frequently Asked Questions,
http://www.fema.gov/assistance/dafaq.shtm#18.
However, the unmet needs of insured individuals
are covered, see id., so that if an insured individ-
ual still has unpaid losses after her insurance set-
tlement, which she likely would if she had a hefty
deductible, then presumably FEMA could pay for
those losses.

If the addresses are released, some IHP recipients
may be identifiable as having lacked insurance to cover a
specific damaged item, such as clothing. And although
the record is not clear, it also appears that some individu-
als may be identifiable as home renters rather than own-
ers. We acknowledge that some IHP recipients may feel
some stigma if these facts become known to others. *'
However, the "[1]egislative history of [Exemption 6] dis-
favors privacy claims by those who receive a govern-
mental benefit." 2 James T. O'Reilly, Federal Informa-
tion Disclosure § 16:53 (3d ed. 2000). The Senate Report
accompanying the FOIA expressly stated that "health,
welfare, and selective service records are highly personal
to the person involved, yet facts concerning the award of
a pension or benefit should [*75] be disclosed to the
public." S. Rep. No. 89-813, at 9 (1965) (emphasis
added). The House Report similarly observed that Ex-
emption 6 was "intended to cover detailed Government
records on an individual which can be identified as ap-
plying to that individual and not the facts concerning the
award of a pension or benefit or the compilation of uni-
dentified statistical information from personal records."
H.R. Rep. No. 89-1497, at 11 (1966) (emphasis added).
Although the House Report also said that "[t]he public
has a need to know, for example, the details of an agency
opinion or statement of policy on an income tax matter,
but there is no need to identify the individuals involved
in a tax matter if the identification has no bearing or ef-
fect on the general public," id. at 8 (emphasis added),
these addresses do have a bearing -- and a crucial one at
that -- on the public's ability to assess FEMA's perform-
ance of its statutory duties. Cf. Reporters’ Comm., 489
U.S. at 773-74 ("The deletions were unquestionably ap-
propriate because the names of the particular cadets were
irrelevant to the inquiry into the way the Air Force

Academy administered its Honor Code; leaving the iden-
tifying material [*76] in the summaries would therefore
have been a 'clearly unwarranted' invasion of individual
privacy." (discussing Rose, 425 U.S. 352)).

31 We note, however, that it is highly unlikely
that the newspapers will publish a list of many
IHP recipients indicating after each name
whether a particular individual rents her home,
had some uninsured property, or was possibly
turned down for an SBA loan. Nevertheless, once
the addresses are disclosed, this information
would be available for anyone sufficiently dis-
posed to seek it out.

In any case, FEMA's counsel conceded at oral ar-
gument that it is "essentially right" that the already-
released IHP data does not even remotely resemble the
kind of information Congress intended Exemption 6 to
protect -- that is, "personal information" whose release
would cause "injury and embarrassment." Wash. Post
Co., 456 U.S. at 599. Indeed, counsel for FEMA con-
ceded that FEMA does not regard stigma as a "crucial"
factor on the privacy side of the calculus at all.

Third, the district court in News determined that dis-
closure would create "a reasonable danger of identity
theft, not to mention actual theft." 2005 WL 2921952, at
*17. As we noted earlier, however, there [*77] is no
evidence whatsoever in the record to support this conclu-
sion as to identity theft, as FEMA's counsel has con-
ceded.

As for "actual theft," the district court worried that if
thieves knew that residents of a certain address received
a generic amount of money to replace, say, a television,
they would find these locations profitable to burgle. But,
IHP aid recipients are not required to spend money they
receive replacing a particular item; they may well invest
that money elsewhere or simply put it in the bank. More-
over, it has been several years since these individuals
applied for FEMA aid; the 2004 Florida hurricane season
is nearly three years old, and some of the other disasters
implicated in Sun's FOIA request are nearly ten years
old. The "new" items the News court was concerned
about are almost certainly no longer tempting to thieves,
if they ever were. In short, we think that thieves will not
find the IHP addresses to be useful at all.

Fourth, the court held that News's intention to make
direct contact with at least some recipients "magnifies
the importance of the personal privacy interest at stake"
by rendering the individuals "the target of unsolicited
and perhaps unwanted [*78] contact." 2005 WL
2921952 at *17. However, individuals are under no obli-
gation to speak to reporters, and on balance, the modest
annoyance of a "no comment" is simply the price we pay
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for living in a society marked by freedom of information
laws, freedom of the press, and publicly-funded disaster
assistance.

FEMA also argues that IHP recipients had a reason-
able expectation of privacy in the information they pro-
vided to the agency, since they are provided with
"FEMA's privacy policy, which explains that the Privacy
Act governs the disclosure of individually identifiable
information of this sort." In the first place, FEMA does
not have the power to promise that it will not disclose
that which the FOIA requires it to disclose. But in fact,
FEMA's privacy policy * cautions that an applicant's
information "may be shared with [her] bank, insurance
company, or other assistance providers to ensure there is
no duplication of benefits," as well as with "state and
local governmental agencies to help reduce future disas-
ter losses," and nowhere promises that FEMA will not
disclose this information to still other sources. Moreover,
the policy refers applicants to FEMA's Individual Assis-
tance Privacy [*79] Impact Assessment, ¥ which states
(at page 2) that the individual assistance data is subject to
a variety of "legal requirements," including the FOIA.
Finally, as FEMA's Privacy Impact Assessment for the
EP&R/FEMA Privacy Act "Disaster Recovery Assis-
tance Files" System of Records ** indicates (at § 2.1),
"[i]ndividuals always have the right not to qualify for
Federal disaster assistance."

32 Available at
http://www.fema.gov/help/privacy_registration.sh
tm.

33 Available at

http://www.fema.gov/pdf/help/privacy.pdf.

34 Available at
http://www.fema.gov/pdf/help/part_ad.pdf.

Finally, the district court in News held that since
FEMA must make available to any requestor what it
makes available to the newspapers, disclosure would
allow "commercial advertisers or solicitors" to bother the
disaster victims with offers of "special goods, services,
and causes likely to appeal to" them. Id. Again, because
it has been several years since the disasters, it seems
unlikely that building contractors and the like would find
soliciting these individuals very profitable, and there is
no record evidence to support this supposition. In any
case, to the extent that IHP aid recipients experience
slightly more commercial [*80] solicitation than the
average American, this, too, is a modest intrusion, at
most. **

35 FEMA also relies on several cases, most of
which barred the release of names and addresses

under Exemption 6, for the proposition that there
is a privacy interest in names and addresses, es-
pecially where they are coupled with additional
information. We do not deny that a privacy inter-
est against disclosure may exist, although it is not
very substantial here, but unlike each of the pri-
vacy interests detailed in these cases, the privacy
interest here is dwarfed by the powerful public
interest in disclosure. See U.S. DOD v. FLRA,
510 U.S. 487, 497 (1994) (public interest is "neg-
ligible, at best"); FLRA v. U.S. DOD, 977 F.2d
545, 548 (11th Cir. 1992) ("no FOIA-related pub-
lic interest"); FLRA v. U.S. Dep't of Treasury,
884 F.2d 1446, 1452 (D.C. Cir. 1989) (public in-
terest is "only modestly distinguishable" from
that in the court's prior decision in Horner, where
the public interest was "absolute zero"); Painting
& Drywall Work Pres. Fund, Inc. v. Dep't of
Hous. & Urban Dev., 936 F.2d 1300, 1303 (D.C.
Cir. 1991) ("no obvious public interest"); Am.
Fed'n of Gov't Employees, Local 1923 v. United
States, 712 F.2d 931, 932 (4th Cir. 1983) [*81]
(per curiam) ("[A]ny benefits flowing from dis-
closure of the [addresses] would inure primarily
to the union, in a proprietary sense, rather than to
the public at large."); Lepelletier v. FDIC, 164
F.3d 37, 47 (D.C. Cir. 1999) ("no clearly dis-
cernible public interest"); Forest Guardians v.
U.S. FEMA, 410 F.3d 1214, 1219-20 (10th Cir.
2005) (declining to quantify the privacy interest
in NFIP data where the public interest was "non-
existent"); Comm. on Masonic Homes of R.W.
Grand Lodge, F. & A.M. of Pa. v. NLRB, 556
F.2d 214, 221 (3d Cir. 1977) ("no significant
public interest"); Wine Hobby USA, Inc. v. U.S.
IRS, 502 F.2d 133, 137 (3d Cir. 1974) ("no direct
or indirect public interest"); FLRA v. U.S. DOD,
984 F.2d 370, 375 (10th Cir. 1993) ("[E]ven a
'minimal’ privacy interest in an employee's name
and home address outweighs a nonexistent public
interest . . . ."); Hopkins v. U.S. Dep't of Hous. &
Urban Dev., 929 F.2d 81, 88 (2d Cir. 1991) (dis-
closure "would shed no light on HUD's perform-
ance in enforcing the prevailing wage laws");
Sheet Metal Workers Int'l Ass'n, Local No. 9 v.
U.S. Air Force, 63 F.3d 994, 998 (10th Cir. 1995)
(only additional public interest in employee
names was "attenuated," [*82] since it would be
achieved, if at all, derivatively, through direct
contact with the employees (quotation marks
omitted)); Painting Indus. of Haw. Market Re-
covery Fund v. U.S. Dep't of Air Force, 26 F.3d
1479, 1485 (9th Cir. 1994) (same); Nat'l Ass'n of
Retired Fed. Employees v. Horner, 879 F.2d 873,
878-79 (D.C. Cir. 1989) (disclosure of names and
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addresses of individuals on government annuity
rolls, indicating that they were either retired or
disabled and the recipient of monthly government
annuity checks, involves only a "modest" privacy
interest, despite expectation of a "barrage of so-
licitations" by mail, phone, and at home, and dis-
closure must be barred only because there is "no
public interest in" their disclosure); Minnis v.
U.S. Dep't of Agric., 737 F.2d 784, 787 (9th Cir.
1984) (disclosure "would not further [a cogniza-
ble FOIA] objective" and the public interest in
disclosure was therefore "negligible"); Heights
Cmty. Cong. v. Veterans Admin., 732 F.2d 526,
530, 527 (6th Cir. 1984) (district court was not
clearly erroneous in barring release of addresses
of veterans who received federal loans where
community group stated a public interest "in
merely 'monitoring' the operation [*83] of a fed-
eral program, without more," to determine if
"lenders and realtors [not the government] were
manipulating the VA loan program so as to steer
white and black veterans into specific areas of"
the city, where it was likely that any lender or
realtor accused of steering would "interrogat[e]"
the veterans and where the community group
could instead solicit participation in its investiga-
tion from veterans); Aronson v. U.S. Dep't of
Hous. & Urban Dev., 822 F.2d 182, 186-88 (1st
Cir. 1987) (requiring disclosure of names and ad-
dresses of individuals "owed a substantial sum of
money" by HUD despite an expectation they
"may become . . . target[s] for those who would
like to secure a share of that sum by means scru-
pulous or otherwise," where HUD had failed to
locate the individuals after one year, such that
disclosure would serve the "quite substantial"
public interest "in the revelation and consequent
correction of an inability of HUD to disburse
funds to their rightful owners").

In order to affirm withholding the addresses, we
would have to find that the privacy interests against dis-
closure are greater than the public interest in disclosure.
See Cochran, 770 F.2d at 955 ("If the balance [*84] is
equal the court should tilt the balance in favor of disclo-
sure."). This we cannot do. Quite simply, the disclosure
of the addresses serves a powerful public interest, and
the privacy interests extant cannot be said even to rival
this public interest, let alone exceed it, so that disclosure
would constitute a "clearly unwarranted" invasion of
personal privacy. On this record we do not find the bal-
ancing calculus to be particularly hard.

2. Names of IHP Award Recipients

News also appeals the district court's decision not to
require FEMA to disclose the names of IHP aid recipi-
ents. Although we conclude that FEMA must disclose
the addresses where damage was alleged to have oc-
curred, disclosure of the names of the IHP recipients
"would constitute a clearly unwarranted invasion" of
those individuals' personal privacy. The newspapers ar-
ticulate only one central need for the IHP names. Of the
several indictments involving Floridians who allegedly
defrauded FEMA following the 2004 hurricane season,
at least three involve individuals who allegedly applied
for IHP aid using someone else's address. Because those
homes did suffer damage, knowing that aid was dis-
bursed there would not suggest fraud. [*85] But if the
recipients' names were also disclosed, then News theo-
retically could use public records to cross-reference those
names with the disaster addresses to determine whether
those individuals had any legitimate connection to that
property, or whether they instead defrauded FEMA.

As the Sun court noted, withholding the names
would "substantially reduce[]" the potential for negative
secondary effects of disclosing the addresses. Although
we have previously acknowledged that it is possible to
derive names from addresses through public records, we
see no reason to enable this process with a ready-made
list of names, absent some compelling public interest.
And we cannot say that the public interest News has ar-
ticulated is terribly strong. As the district court in Sun
explained, "[w]hereas the addresses go[] to the heart of
whether FEMA improperly disbursed funds to property
that sustained no damage, the names of disaster claim-
ants are not as probative. In [the vast majority of] cases
where the name and address[] accurately reflect[s] the
property where the disaster claimant resides, the name of
the disaster claimant would provide no further insight
into the operations of FEMA." 431 F. Supp. 2d at 1271.
[*86] As for those cases, presumably relatively few,
where a recipient provided someone else's disaster-struck
address, the recipient's name would say more about her
actions than FEMA's. In any case, the names are not nec-
essary to determine the extent of fraud against FEMA:
News can contact the legitimate residents of the homes
where FEMA aid went to confirm that they did, in fact,
apply for and receive aid. Accordingly, we conclude that
the convenience to News of a ready list of names from
which to research the extent of fraud against FEMA is
outweighed by the increased privacy risks to those indi-
viduals of having the same ready list of names and ad-
dresses available to commercial solicitors, members of
the press seeking quotes, and others, and that disclosure
of the IHP recipients' names would therefore constitute a
clearly unwarranted invasion of personal privacy.

3. Addresses of NFIP Claimants
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Finally, News appeals the district court's decision
not to require FEMA to disclose the addresses of Florida
residences that were the subject of NFIP claims in 2004.
News claims (and FEMA does not dispute) that one
North Miami building has flooded seventeen times but
remains eligible for NFIP insurance [*87] coverage
without increased premiums, and that in general, in two
years preceding this lawsuit, the number of NFIP-insured
properties that have flooded more than once more than
doubled -- from 5,844 buildings with $ 285 million in
losses in 2003 to 12,177 properties with $ 692 million in
losses in 2005. News argues that without access to the
NFIP addresses, it cannot begin to evaluate this trend and
the concomitant cost to taxpayers of the federal govern-
ment's decision to continue insuring flood-prone prop-
erty. We agree that this constitutes a substantial public
interest, and that the NFIP addresses would serve that

purpose.

Against this public interest in disclosure we weigh
the privacy interests against disclosure. The NFIP ad-
dresses have received comparably little attention from
the parties. FEMA provided News with spreadsheets
entitled "2004 Florida Loss Report by
County/Community/Date of Loss" and "Florida Premi-
ums for Policies In Force Report by County/Community”
but withheld the addresses of the claimants. No represen-
tative sample of this released data is part of the record,
and FEMA has not begun to explain why being identifi-
able as someone who purchased federal flood insurance
[*88] would constitute any invasion of privacy, much
less a clearly unwarranted one. We, therefore, readily
conclude that FEMA has failed to meet its burden and
must disclose the NFIP addresses.

III. Conclusion

The public interest in evaluating the appropriateness
of FEMA's response to disasters is not only precisely the
kind of public interest that meets the FOIA's core pur-

pose of shedding light on what the government is up to;
the magnitude of this public interest is potentially enor-
mous. "The critical nature of [disaster] assistance makes
reports of waste, mismanagement and outright fraud par-
ticularly disturbing. We cannot sweep such allegations
under the rug; we must face them head-on to preserve
public confidence in this critical program." Sen. Joseph I.
Lieberman, Senators Collins and Lieberman: Investiga-
tion Reveals Waste, Mismanagement and Fraud in
FEMA's Disaster Aid Program in Miami-Dade (May 18,
2005), available at
http://lieberman.senate.gov/newsroom/release.cfm?id=23
7837. "The [*89] tradition of Americans helping Ameri-
cans in the aftermath of a disaster . . . . will be jeopard-
ized if Americans come to feel their tax dollars are not
being spent fairly, efficiently -- and with accountability."
Senate Hearings (written statement of Sen. Lieberman at
2). Nor is ensuring that FEMA properly spends taxpayer
money only of concern to Floridians and residents of
other hurricane-ravaged states. As Senator Bill Nelson of
Florida told the Senate Committee, it is also of concern
"to Californians, who live on fault lines, and Washingto-
nians, who live in the shadows of active volcanoes; rural
Americans, who live near rivers that swell; and city-
dwellers, who live in metropolitan areas that could be
targeted by terrorists." Senate Hearings (written state-
ment of Sen. Bill Nelson at 2). Although we acknowl-
edge the privacy interests at stake, given the enormous
public interest involved, we cannot say that FEMA has
come close to meeting its heavy burden of showing that
the privacy interests are of such magnitude that disclo-
sure of the IHP and NFIP addresses would constitute a
clearly unwarranted invasion of personal privacy under
Exemption 6.

The judgment of the district court in Sun [*90] is
AFFIRMED. The judgment of the district court in News
is REVERSED and REMANDED for further proceed-
ings consistent with this opinion.
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