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MEMORANDUM OPI NI ON
HOLMES, Judge: This case is about whether the cost of a
not or hone, ! bought to be added to a rental fleet, is deductible.

The contested deduction is not allowable if a notor hone is

1 As early as 1920, enterprising Anericans began attaching
smal|l hones to Model T chassis to travel the roads in confort
greater than they could have in a car alone. These inprovised
efforts evolved into recreational vehicles, or “notor hones” as
they are called by those in the industry.
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“used predomnantly to furnish lodging,” but is allowable if a
motor honme is “used primarily as a neans of transportation.”
It thus asks an inponderabl e question--when a vehicle can be
si mul taneously used for both | odging and transportation, how can
one tell which use is primry?

Backgr ound

Robert and Ana Shirley were Oregon residents when they filed
their petition. Robert Shirley owned Mtor Hone Rentals, a
business in Central Point, Oregon that both rented and sold notor
homes. During 1997, his rental fleet had a total of 27 notor
homes, including a new 1998 Cul fstream Motor Hone that he bought
for $48,000 in August and added to his fleet under the
desi gnation “NMH #22.”

H's usual terns for notor hone rentals were nuch |ike those
for car rentals--a daily or weekly fee, a daily m| eage all owance
of 100 mles, and a mleage charge of $.25 for each additional
mle. |In 1997, petitioner rented his notor honmes to numerous
custoners in a total of 322 transactions, for anywhere between
one and 90 days. Mbst of his custoners used fewer than their 100
m | es per day.

This case arose fromnotices of deficiency that respondent
i ssued for 1997 and 1998. Concessions and conprom ses by both
parties conpletely settled the dispute about the Shirleys’ 1998

deficiency, leaving only one issue to decide--whether to allow
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petitioners a deduction on their 1997 return for part of the cost
of MH #22. Before the case went to trial, the parties fully
stipulated the facts under Rule 122.2

Di scussi on

Section 179(a) allows a taxpayer a deduction--in 1997, one
of up to $18,000--for property (prosaically called “Section 179
property”) used in his trade or business that he nust otherw se
add to his capital account and depreciate. The deduction cones
W th nunmerous restrictions, one of which is that any property
described in section 50(b) is ineligible to be section 179
property. Sec. 179(d)(1). Section 50(b) itself defines terns
for various tax credits and deductions granted el sewhere in the
Code. It excludes certain kinds of property fromthese benefits,
i ncluding “property which is used predomnantly to furnish
| odging or in connection with the furnishing of |odging.” Sec.
50(b)(2). This is then followed by exceptions to the excl usion,
one of which is “property used by a hotel or notel in connection
with the trade or business of furnishing | odging where the
predom nant portion of the accommopdations is used by transients.”

Sec. 50(b)(2)(B).3

2 All Rule references are to the Tax Court Rules of Practice
and Procedure, and all section references are to the | nternal
Revenue Code as in effect for the year at issue.

3 These exclusions first becane law in the Revenue Act of
1962, Pub. L. 87-834, 76 Stat. 960, as |imts on the then-new
investnment tax credit. President Kennedy expected this incentive

(continued. . .)
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The parties agree that WH #22 neets all the requirenents for
bei ng section 179 property except one: Respondent argues that
not or hones generally, and WVH #22 in particular, are property
“used predomnantly to furnish lodging.” Petitioners disagree
w th respondent on that point, contending that notor hones are
primarily used for transportation. Petitioners also argue that
even if MH #22 is predom nantly used for lodging, it qualifies
for the exception to the exclusion, because it is |odging the
predom nant portion of which is “used by transients,” since nost
of petitioners’ custoners were short-termrenters.

Solving this puzzle as the parties have presented it
requires answering two prelimnary questions. The first is
whet her we shoul d focus on MH #22 alone, or on Shirley' s notor
home busi ness as a whole; the second is whether regul ations exi st
that we can ook to in analyzing the question.

Nei t her party squarely addressed the issue of whether we
shoul d | ook at the “predom nant use” of Shirley's fleet of rented
nmot or honmes or at the “predom nant use” of IH #22 al one, but we

do have sone usable precedent. In Van Susteren v. Conmm SsSioner,

T.C. Meno. 1978-310, we decided that a small busi nessman who

3(...continued)
to stimulate the econony by allow ng business owners a credit on
their tax bill for purchases of new tangi bl e personal property.
H Rept. 1147, 87th Cong., 2d Sess. (1962), 1962-3 C B. 402, 411-
413. The credit’s purpose was to increase “the profitability of
productive investnent by reducing the net cost of acquiring new
equi prent.” 1d., 1962-3 C. B. at 411.
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bought four nobile honmes as additional roons for his notel was
entitled to an investnent tax credit. Over the objections of the
Comm ssioner in that case, we did not separately test each nobile
home’s eligibility for the credit. It was enough that each
trailer did not “represent a separate trade or business” and that
the stipulated facts showed that the taxpayer was operating only

a single business.* See also Koerner v. Conm ssioner, T.C Meno.

1983-588 n. 6 (sane).
Shirley was |i kew se managi ng his notor home rental
enterprise as a single business; he used MH #22 as just one nore

asset in that business. W follow Van Susteren and Koerner and

will not look to the 1997 use of IMH #22 al one; instead, we | ook
to the use of the fleet of notor honmes of which it was a part.
Anal yzi ng whet her applicable regul ations exi st begins with
the history of section 50. That section was added to the Code by
t he Omi bus Budget Reconciliation Act of 1990, Pub. L. 101-508
(OBRA 1990), sec. 11813(a), 104 Stat. 1388, 1388-536 through

1388-550.°5 OBRA 1990 essentially reenacted old section 48(a)(3)

4 And because nore than half of the total units at his notel
(i.e., those in his notel building, plus the nobile honmes) were
used predom nantly by transients, he qualified for an exception
to the general exclusion of |odging investnments fromthe credit.

It was enacted as part of an extensive effort by Congress
to sinplify the Code by anmendi ng and del eti ng nunmerous provisions
t hat had becone obsolete. The legislative history stresses that
there was no attenpt to sinplify by making substantive changes.

H Rept. 101-894, at 36 (1990); H Conf. Rept. 101-964, at 1142
(1990).
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as new section 50(b)(2). The Secretary never issued regul ations
under section 50(b)(2), but the existing Treasury regul ations
under ol d section 48(a)(3) have renai ned unchanged since the tine
of their issuance in 1964.°% The definition of “section 179
property” largely matches old section 48 s definition of “section
38 property” that was in the 1954 Code. Sec. 179(d). dd
section 48(a) (1) defined “section 38 property” as “tangible
personal property,” and old section 48(a)(3) excluded fromthat
definition “[p]roperty which is used predom nantly to furnish
| odging or in connection with the furnishing of |odging.”
Current section 50(b)(2) is nearly identical to old section
48(a)(3), so we wll use the regulations under old section 48 for
gui dance.

Section 1.48-1(h)(1)(i) of those regul ati ons provides that
property eligible for the deduction

does not include property which is used predom nantly

to furnish lodging or is used predomnantly in

connection with the furnishing of |odging during the

taxable year. * * * The term“lodging facility”

i ncl udes an apartnent house, hotel, notel, dormtory,

or any other facility (or part of a facility) where

sl eepi ng accommodati ons are provided and |et, except

that such term does not include a facility used

primarily as a nmeans of transportation (such as an

aircraft, vessel, or arailroad car) * * * even though

sl eepi ng accommodati ons are provided.

Section 1.48-1(h)(2)(ii) of the regulations then further

describes the transient exception to the | odgi ng excl usion:

6 Conpare T.D. 6731, 1964-1 C.B. (Part 1) 11, 39-40.
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Property used by a hotel, notel, inn, or other
simlar establishnment, in connection with the
trade or business of furnishing | odging shall not
be considered as property which is used

predom nantly to furnish | odging or predom nantly
in connection with the furnishing of | odging,
provi ded that the predom nant portion of the

| odgi ng accommobdations in the hotel, notel, etc.,
is used by transients during the taxable year.

For purposes of the preceding sentence, the term
“predom nant portion” neans “nore than one-half”.
Thus, if nore than one-half of the living quarters
of a hotel, notel, inn, or other simlar
establishment is used during the taxable year to
accomodat e tenants on a transient basis, none of
the property used by such hotel, notel, etc., in
the trade or business of furnishing | odging shal
be considered as property which is used

predom nantly to furnish | odging or predom nantly
in connection with the furnishing of | odging.
Accommodat i ons shall be considered used on a
transient basis if the rental period is normally
| ess than 30 days.

We adopt, as the parties suggest, this regulation’s
definition of a transient as one who rents for |ess than 30 days.

W also note that in More v. Commi ssioner, 58 T.C. 1045, 1054 n.

8, affd. 489 F.2d 285 (5th Cr. 1973), we held that “predom nant

portion” neans the proportion of accommpbdati ons used by

transients, not the proportion of all renters who are transients.
Finally, the parties also agree that section 1.48-
1(h)(1)(i), Income Tax Regs., prescribes an all-or-nothing
approach. Under this approach, we characterize m xed-used assets
according to their predom nant use. The regulation thus seens to
require us to deci de whether an asset was used predom nantly for

| odgi ng or transportation.
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In other sections of the Code and regul ati ons that use
simlar | anguage, deciding “predom nant” neans defining a conmon
denom nator and then neasuring relative size. For exanple, use
of property “predom nantly outside the United States” is neasured
by the tinme that the property is physically in the United States
conpared to the time that it is outside, sec. 1.48-1(g)(1)(i),
| ncone Tax Regs.; deciding whether a real estate investnent trust
is “predomnantly held by qualified trusts” is nmeasured by the
val ue of trusts’ holdings in the REIT conpared to the val ue of
ot hers’ hol dings, sec. 856(h)(3)(D)(i); and use of a bus
“predom nantly * * * in furnishing (for conpensation) passenger
| and transportation” is nmeasured by the mles the bus is used to
carry payi ng passengers conpared to the mles it travels w thout
them sec. 48.4221-8(b)(2), Manufacturers and Retail ers Excise
Tax Regs.

But unlike a bus, which cannot sinultaneously carry and not
carry payi ng passengers, a notor honme can certainly be used for
both transportation and | odging; that is what it is built for.
The regul ation seens to recognize this as well, since it makes

“s| eepi ng accommmodati ons” the sine qua non of “lodging” while

recogni zi ng that airplanes, ships, and railroad cars nake sone
provi sion for passengers who sleep while on board. But the
regul ati on does not tell us what characteristics of airplanes or

ships or railroad cars distinguish themfromnore ordinary
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| odgi ngs such as apartnent buildings or houses. The parties
di sagree about the consequences of this fact.

Petitioner urges us to adopt a bright-line test under which
we woul d consider a notor hone as used “predom nantly for
transportation” where it is regularly used in the taxpayer’s
busi ness for transportation. Respondent would have us |ook to
the amount of time spent in the notor honmes for transportation
versus the tinme spent in the notor hones for | odging.

The difficulty with both these positions is that neither
expl ains why, in neasuring predom nant use, one type of use
shoul d “count” for nore than the other. Petitioners’ position
amounts to an assertion that, if notor hones are used for
transportation, then transportation is their primry use. But
why this should be so, apart fromthe ease of admnistering this
as a bright-line test, is unclear. Respondent asserts that we
shoul d use tine as a common denom nator of uses; if the tine
spent in Shirley's notor hones while they were traveling exceeded
the tine spent in themwhile people were |odging, then and only
then would their primary use be transportation.

As petitioners point out, respondent does not suggest how we
deal with the problem of sinultaneous use--sone famly nenbers
sl eeping, eating or cooking in the back while one drives. Nor
does respondent suggest how, in the real world, any businessman

could possibly rely on his rental custoners to maintain the



detailed, alnbst mnute-by-mnute logs required for this test to
wor k. 7

QO her tests are possible. One could conceive of a test that
| ooked to the value of the nobility of the notor hone to the
renter versus the value of its capacity to be used for | odging.
O one could try to identify the “primary function” of a notor
home (though this would seemto be the sanme as trying to identify
its “primary use.”)® But none of these tests--including both

petitioners’ and respondent’s--suggests a way out of the

" Respondent’s position is weakened by the reality that
property undoubtedly used for transportation--cars, for
exanpl e--are at rest in garages and parking | ots nuch | onger than
they are on the road. W do note that in LaPoint v.
Comm ssioner, 94 T.C. 733, 735 (1990), the parties stipul ated
that the taxpayer used a car for business uses “85 percent of the
time”, but we are not sure howto construe it. It seens unlikely
this neant total time rather than percentage of tine in use, but
it could al so have neant percentage of trips or even mleage (if
t he taxpayer in LaPoint kept the usual log for those wshing to
deduct car-rel ated expenses). In any event, the key issue in
that case was whether the car was used “predomnantly * * * in
connection with the furnishing of lodging” id. at 736, and so it
gives limted help in analyzing the question of sinultaneous use
of notor homes for both |odging and transportation.

8 In L.L. Bean, Inc. v. Conm ssioner, T.C Menp. 1997-175,
affd. 145 F.3d 53, 56 (1st GCr. 1998), we had to decide whether a
rack systeminside a warehouse, which both held nmerchandi se and
supported the warehouse’s walls and roof, was tangi bl e personal
property. Taxpayers proposed a primary function test, as opposed
to a strict structural function test. The Court, however, found
that even a primary function test woul d not favor petitioners
because the necessity of the rack systemto prevent a coll apse of
the building did not allow the structural function to be
categorized as secondary.
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underlying dil emma of conparing a notor honme’s use as | odging to
its use as transportation.

We think a better way to anal yze whet her nobil e honmes were

predom nantly used for lodging lies in Union Pacific v.

Comm ssioner, 91 T.C. 32 (1988). In Union Pacific, railroad

enpl oyees who tested and replaced track in renote |ocations |lived
i n conpany-supplied, rent-free nobile hones. Union Pacific paid
t hese enpl oyees their normal wages and benefits and argued that
this neant the housing was just a required part of new track
installation, the type of productive activity that Congress neant
to qualify as creditable. Union Pacific thought the distinction
was i nportant because the purpose of the investnent tax credit
(I'i ke the purpose of section 179) was to stinulate production.

We have | ooked to the legislative history of the investnent
tax credit for help in construing the meaning of its terns. In

Norwest Corp. v. Comm ssioner, 108 T.C 358, 365 (1997) we noted

t hat Congress expressly said that the phrase “tangi bl e personal

property” should not be narrowy defined. |In Union Pacific, we

simlarly noted that the |l egislative history of the |odging
exception showed that investnent in “‘[l]odging, or residential
real estate, * * * is excluded on the grounds that this property

for the nost part is used by consuners rather than in

production.”” Union Pacific v. Conmm ssioner, supra at 39,

(quoting Staff of Joint Comm on Taxation, General Explanation
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of Commttee Discussion Draft of Revenue Bill of 1961, at 9

(J. Comm Print 1961)). W nevertheless held that, in deciding
whet her the nobile homes at issue were used predom nantly for

| odgi ng, the key factor was the alternative to conpany-paid
accomodations their inhabitants would |ikely have bought. W
reasoned that “they are nonethel ess used by individuals to

repl ace assets that clearly would not be [qualifying property]--
if * * * housing were not provided to the * * * enpl oyees, those
enpl oyees woul d be forced to either rent or buy other housing.”
Id. This substitute housing, it was inplied, could not be
qual i fying property because it was residential real estate. O
course, fromUnion Pacific s viewoint, the nobile honmes were
part of its productive investnent, even if they were al so used
for | odging.

Union Pacific is thus sone guide to the general problem of

how to characterize property capable of two simultaneous uses.

As in Union Pacific, we nust ask what Shirley’s custoners would

have had to buy or rent if notor honmes were not available. If
t hese substitute goods woul d be all owed as qualifying property
under section 50(b), then so would notor hones. Shirley’s

custoners, unlike the railway workers in Union Pacific, would

need as substitute goods sone conbination of both | odging and
transportation. |[If a car or truck were rented to custoners to

provide themw th the nobility of a notor honme, those vehicles
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woul d clearly qualify as section 179 property. But what woul d
substitute for the | odging acconmmobdati ons a notor hone provi des?
We know fromthe stipulated facts that the predom nant nunber of
notor hone rentals were for less than 30 days.® This strongly
suggests that Shirley’'s custoners would rent hotel or notel
roonms, canpground space, or other transient |odging. Al of
these would qualify for the exception to the general exclusion of
| odgi ng fromthe category of section 179 property.

Because both the substitute transportation and the substi -
tute | odging would qualify, we conclude that notor hones, |ike
Shirley's, used by renters nostly for periods of |ess than 30
days, are section 179 property. As we have in other cases of
deciding eligibility for the investnent tax credit, ! we | eave
grappling with a difficult elenment of a difficult test for
another case. 1In this one, petitioners are allowed a deduction
under section 179 for the purchase of IH #22 in 1997.

To reflect the other concessions and conprom ses al ready

made by the parties,

°® The stipul ated evidence shows that 24 of Shirley's 27
not or honmes were rented to transients nore than half the tine
that those 24 notor honmes were rented during 1997.

10 See, e.g., Tibbs v. Comm ssioner, T.C. Menon. 1987-515
(avoi di ng deci si on on whet her nobile honmes were “tangibl e
personal property”); Pickren v. Conmm ssioner, T.C Menp. 1981-52
(avoi di ng deci si on on whet her nobile honmes qualified as hotel or
notel ).
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Deci sion will be entered

under Rul e 155.




