
September 4, 2008

Public Comments Processing
Attn: FWS-R9-ES-2008-0063
Division of Policy and Directives Management Services
U.S. Fish and Wildlife Service
4401 N. Fairfax Drive, Suite 222
Arlington, VA 22203

Re: Endangered and Threatened Wildlife and Plants; Amending the Formats of the Lists 
of Endangered and Threatened Wildlife and Plants

CC: Secretary Kempthorne, Secretary Gutierrez, Mr. Lyle Laverty, Mr. James Lecky, 
Chairwomen Boxer and Feinstein, Chairmen Rahall and Dicks

Dear Sir or Madam: 

On behalf of the undersigned organizations and the millions of members we represent, we 
are writing to oppose the proposed rule Amending the Formats of the Lists of Endangered 
and Threatened Wildlife and Plants.  The stated purpose of the proposed rule is to 
enhance the clarity of the lists of endangered and threatened species, not to make any 
changes in listing standards or any species listings.  However, the proposed rule actually 
would effectuate significant and substantive changes to the long-settled understanding of 
how the Endangered Species Act applies to species that have been designated as 
“endangered” or “threatened.”  

Do not weaken the Endangered Species Act
The Endangered Species Act is the safety net for our nation’s wildlife, fish and plants on 
the brink of extinction.  It has been successful in protecting hundreds of endangered 
species, including the bald eagle, grizzly bear and pacific salmon.  These regulations may 
dramatically limit the habitat protection for endangered species.  

Ensure habitat protection for endangered species
Scientists tell us that one of the best ways to protect endangered species is to protect the 
habitat where they live.  The proposed rule changes the formatting of the lists of 
threatened and endangered species and narrowly defines “the geographic area where the 
species is listed for purposes of the Act.” This deceptively simple change could be 
interpreted to limit the area that endangered species will be protected only to their current 
range, which is usually drastically smaller than their historic range. By limiting protection 
to only currently occupied habitat, the proposed rule would very seriously hamper 
Congress’ statutory requirement, to provide adequate protection and recovery of our 
nation’s endangered species.

Rather than just affecting formatting, the proposed rule also changes the explanation of 
the “historic range” column entries in the lists of threatened and endangered wildlife and 
plants to undo the long-standing practice of treating all members of any species, 



subspecies or population on those lists as subject to the prohibitions of the Act. Instead, 
the proposed regulations would treat only those members of the taxon within the 
geographic area described in the new “where listed” column of the lists as subject to the 
prohibitions of the Act. These changes could result in an enormous cut in the amount of 
protection imperiled species receive because these species would be covered by the 
Endangered Species Act only within those habitat areas that both are large enough to be 
deemed a significant portion of the species’ range and where the species are determined 
to be either threatened or endangered within that portion.

Solicitor’s Opinion inconsistent with Endangered Species Act
The proposed format revisions could be interpreted as an effort to codify the legal 
conclusions of a Solicitor’s Opinion dated March 16, 2007, which argues that the Fish 
and Wildlife Service must only consider and protect the current range of endangered 
species. That opinion also reversed more than thirty years of Endangered Species Act 
implementation and understanding, without any opportunity for public input, by finding 
that any entity eligible for listing under the Endangered Species Act (i.e., a species, 
subspecies, or vertebrate “distinct population segment”) is to be given the protection of 
the Act in only some of the places it occurs. For nearly 35 years prior to the Solicitor’s 
opinion, any entity that met the Endangered Species Act’s definition of an “endangered 
species” or a “threatened species” received the Act’s protection wherever it occurred. 
Limiting protection of endangered species to a species current range or to only some of 
the places in which they occur would put tremendous obstacles in the way of their 
recovery — and in some cases would prevent recovery altogether.  If the proposed 
amendment is trying to codify the Solicitor’s position, it is doing so surreptitiously.  The 
proposal never mentions the Solicitor’s opinion, the controversy surrounding it, or any 
intention to codify it.  

Allow for Adequate Public and Congressional Input
These proposed regulations were released with an inadequate 30-day public comment 
period.  The abbreviated timeline and restrictive commenting options raise serious 
concerns that the Department of the Interior is attempting to rewrite a bedrock 
environmental statute without allowing for adequate public involvement, particularly 
given the proposed rule’s failure to address its regulatory impact. We urge you to provide 
such an explanation and extend the comment period to one hundred and twenty days, 
allowing the public adequate time to review this proposal.  We request you make it easier 
to submit comments by allowing for e-mail and fax submissions.

We urge you to withdraw this proposed rule or re-propose it to avoid weakening 
protections for our nation’s endangered species and their habitat.  This letter will be 
supplemented by additional comments from several of the undersigned organizations on 
this proposed rule that will address our concerns in further detail.  Thank you for your 
consideration of these comments.

Sincerely,



Endangered Species Coalition
Leda Huta, Executive Director
Washington, DC

Union of Concerned Scientists
Francesca T. Grifo, Ph.D.
Director and Senior Scientist, Scientific 

Integrity Program
Washington, DC

Natural Resources Defense Council
Andrew Wetzler
Director, Endangered Species Project 
Chicago, IL

Center for the Future of the Oceans
Monterey Bay Aquarium
Michael Sutton, Director
Monterey, CA

Animal Welfare Institute 
D.J. Schubert, Wildlife Biologist
Washington, DC

California Native Plant Society
Amanda Jorgenson, Executive Director
Sacramento, CA

California Trout
J. Scott Feieraband, Conservation 

Director
San Francisco, CA

Center for Native Ecosystems
Josh Pollock, Interim Executive Director
Denver, CO

Christians for Environmental 
Stewardship

Dr. Chris Elisara
Julian, CA

The Citizens Committee to Complete the 
Refuge

Florence M LaRiviere, Chairperson
Palo Alto, CA

Committee on the Environment 
Paulette Hammond, Convener
Episcopal Diocese of Maryland

Conservation Northwest
Joe Scott, International Conservation 

Director
Bellingham, WA

Endangered Habitats League
Dan Silver, Executive Director
Los Angeles, CA

Eastern Cougar Foundation
Dr. Jay Tischendorf
Great Falls, MT

Federation of Fly Fishers
Dr. C. Mark Rockwell, D.C., V.P.
Conservation, Northern California 

Council
Penn Valley, CA

Friends of the Swainson’s Hawk
Judith Lamare Ph.D., President
Sacramento, CA

Friends of the Trinity River
Byron Leydecker, Chair
Mill Valley, CA

Friends of the Wild Swan
Arlene Montgomery, Program Director
Swan Lake, MT

Greater Yellowstone Coalition
Michael Scott, Executive Director
Bozeman, MT

Gulf Restoration Network
Cynthia Sarthou, Executive Director
New Orleans, LA



Institute for Fisheries Resources
Glen Spain, Northwest Regional 

Director
Eugene, OR

Idaho Conservation League
John Robison, Public Lands Director
Boise, ID

Jumping Frog Research Institute
Bob Stack
Angels Camp, CA

Klamath-Siskiyou Wildlands Center    
Joseph Vaile, Campaign Director
Ashland OR

Maine Audubon
Jenn Burns Gray, Staff Attorney 
Falmouth, ME

Natural Resources Council of Maine
Brownie Carson, Executive Director
Augusta, ME

New England Wild Flower Society
William E. Brumback, Conservation 

Director
Framingham, MA

Oregon Natural Desert Association 
Brent Fenty, Executive Director
Bend, OR

Pacific Coast Federation of Fishermen’s 
Associations

Zeke Grader, Director
San Francisco, CA

Planning and Conservation League
Traci Sheehan, Executive Director
Sacramento, CA

Primate Conservation Inc
Noel Rowe
Charlestown, RI

Protect Our Water
Steve Burke, Spokesperson
Modesto, CA

Puget Sound Urban Wildlife 
Photography Club

Sunny Walter, President
Issaquah, WA

Restoring Eden
Rev. Peter Illyn
La Center, WA

RESTORE: The North Woods
Jym St. Pierre, Director
Hallowell, ME

Rhode Island Interfaith Power and Light
Howard Brown, Director
North Kingstown, RI

San Joaquin Et Al
Maureen McCorry, Director
Merced, CA

San Joaquin Raptor Rescue Center
Lydia Miller, President
Merced, CA

San Joaquin Valley Conservancy
Bill Hatch, Board Member
Merced, CA 

Southwest Environmental Center
Kevin Bixby, Executive Director
Las Cruces, NM

Turner Endangered Species Fund
Mike Phillips, Executive Director
Bozeman, MT

VernalPools.org
Carol Witham, Director
Sacramento, CA



WaterWatch of Oregon
John DeVoe, Executive Director
Portland, OR 

Western Wildlife Conservancy
Kirk Robinson, PhD, Director
Salt Lake City, UT

Western Nebraska Resources Council
Buffalo Bruce, Vice Chair
Chadron, NE 

Western Watersheds Project
Jonathan B. Ratner, Wyoming Director 
Pinedal, WY

Wild Earth Guardians
Nicole Rosmarino, Ph.D., Wildlife 

Program Director
Denver, CO

Wyncote Audubon Society
Jane Henderson, President
Flourtown, PA

Wyoming Outdoor Council
Sophie Osborn, Wildlife Program 

Manager
Lander, WY

Xerces Society for Invertebrate 
Conservation

Scott Hoffman Black, Executive 
Director

Portland, OR


