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VEMORANDUM OPI NI ON SUSTAI NI NG TRUSTEE' S
OBJECTI ON TO DEBTOR' S 11 U.S. C. 8522(d) (10) (E)
EXEMPTI ON OF | NDI VI DUAL RETI REMENT ACCOUNT

The trustee objects to the Debtor Linda Evenson's cl ai m of
exenption in an individual retirenent account (IRA) under 11 U.S.C.
8522(d)(10)(E). Because | agree with the trustee that the I RA plan
or contract in this case does not restrict the Debtor's right to
recei ve paynment except "on account of illness, disability, death,
age or length of service,”" | will sustain the objection.

Robert and Linda Evenson filed a joint voluntary petition
for relief under chapter 7 of the Bankruptcy Code. Ms. Evenson
claimed her interest (%$3,427) in her |IRA as exenpt under
8§522(d)(10)(E), which states that a debtor may exenpt her "right to

receive--. . . (E) a paynent under a stock bonus, pension,



profitsharing, annuity, or simlar plan or contract on account of
illness, disability, death, age or |ength of service."

According to the view espoused in Inre Cilek, 115 B.R. 974

(Bankr. WD. Ws. 1990), the "on account of" provisionin 8522(d)(10)(E) is

irrelevant to | RA's because that "phrase . . . only nodifies the term
‘contract'; . . . [it] does not nodify the phrase ' stock, bonus, pension,
profitsharing, annuity, or simlar plan."" Id.at 989. SeealsolnreHall,151

B. R 412, 427 n.39, 28 C.B.C. 2d 789 (Bankr. WD. M ch. 1993) (inplicitly

endor si ng Cilek' s i nterpretation); InreHickenbottom,143 B. R. 931, 932- 33, 27

C. B.C 2d 1467 (Bankr. WD. Wash. 1992) (sane). There are at | east two fl aws
inthis analysis of 8522(d)(10)(E). First, it sinply does not square with
a natural reading of the statute.

Second, the concl usion i nCilekr ai ses t he obvi ous questionas to

why Congress would place alimt on the ability of debtors to exenpt
"contract" paynents but not do sow threspect to "plan" paynents. Inthis
regard, an opi ni on upon whi ch the Debtor relied actual |l y makes a good case
for viewi ng the plan/contract distinctionasirrelevant. I|nHallthe court
not ed t hat under the I nternal Revenue Code, individual retirenent annuities
can appropriately be described as either a planor acontract, andinferred
"that individual retirenment accounts and i ndividual retirement annuities are

al so consi dered ' pl ans or contracts' under t he Bankruptcy Code." 151 B.R

at 427. Seealso,e.q.,26 U.S.C. 8408(d)(2)(A) (For purposes of taxing

di stributions, "all individual retirenent plans[ a t er mwhi ch i ncl udes | RAs,



see?26 U. S. C. 87701(a)(37)(A)] shall be treated as 1contract. " (enphasi s

added)). The concl usion that any di fference (assum ng one exi sts) between
"pl ans” and "contracts" is inconsequential inthis context is further
supported by the fact that subparagraphs (i) and (iii) of 8522(d)(10)(E)
nmake repeat ed ref erences to "such plan or contract” wi t hout di stingui shing
the two terns. | therefore disagree withCilek's interpretation of the

statute. Consequently, | nmust determ ne whet her Ms. Evenson' s right to
payment from her IRA is "on account of" any of the statutory factors.

Ther e appear to be two school s of t hought regardi ng t he neani ng

of the phrase "on account of." When confronted with an | owa exenpti on

statute that i s substantially the sane as 8522(d) (10) (E), a pair of cases

out of the Northern District of lowa held that this | anguage shoul d be

the factors listedinthe statute. Inre

construed "as nmeani ng ' based on

Gilbert,74 B. R. 1, 2 (Bankr. N.D. lowa 1985) (Wwod, J.). SeealsolnreMcCabe,

74 B.R 119, 120 (Bankr. N.D. lowa 1986 (Melloy, J.). Wthrespect tothe
age criterion, this "based on" requirenent woul d apparently be satisfiedif
"t he amobunt of paynent i s dependent upon t he age" of the payee. McCabe,74

B.R at 120. The alternative view, alsofromthe Northern Di strict of | onwa
and i nvol ving the same | owa statute, is that "on account of" refers to

payment rights which are "triggered by" the events listedinthe statute.

SeelnreHuebner,141 B. R. 405, 409 (N. D. |l owa 1992), affd,986 F. 2d 1222 (8th

Cir.), certdenied, 126 L. Ed.2d 223 (1993).

The interpretation of 8522(d)(10)(E) of fered i nGilbertand McCabe



i S sonewhat strained. The phrase "on account of" i s defined as nmeani ng "for

the sake of: by reason of: Dbecause of." Webster's Ninth New Collegiate

Dictionary( 1985). Thus 8522(d) (10)(E) canfairly be restated as providing
that aright to payment may be exenpted if suchright is "because of" t he

debtor's having attai ned a specifi ed age, for exanple. That is different

fromstating, as Gilbertand McCabesuggest, that the ri ght of paynment may be

exenpted i f the amountof t hat paynment is a function of the debtor's age.
Contrary to these cases, then, | think the better view, stated byHuebner,

isthat "on account of" refers to paynent rights which are triggered by the
events listed in the statute.

In any event, the IRA in question does not satisfy the "on
account of " termof the section viewed by either standard. Ms. Evensonis
53 years old. She may currently wi t hdrawfunds fromher I RAonly on pain
of a 10%penalty. 26 U.S.C. 872(t).! While it istruethat shew Il have
towait until sheis at | east 59%to w t hdraw penal ty-free, id.,she cannot
contest that she presently has a right to receive paynent fromthe

Thereis adefinitesplit of authority on the question of whet her

this type of aright to paynent satisfies the "on account of" requirenent.

ComparelnreMoss,143 B. R. 465, 27 C. B. C. 2d 918 (Bankr. WD. M ch. 1992); In

1A review of the |IRA custodial agreenent discloses no
restriction on Ms. Evenson's right to withdraw funds right now O
course, the law requires that she pay a penalty if she does.
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rePauquette,38 B.R 170 (Bankr. D. Vt. 1984) (denyi ng exenpti on)? withInreHall,

151 B. R 412, 28 C.B. C. 2d 789 (Bankr. WD. M ch. 1993); InreHickenbottom,143

B.R 931 (Bankr. WD. Wash. 1992); InreChiz,142 B. R. 592 (Bankr. D. Mass.

1992); Cilek,supra (al | ow ng exenpti on). Because the reasoni ng of the forner
i ne of cases i s nore persuasive, and | concl ude that the Debtor has a
present right to recei ve paynent fromher | RA, her right to recei ve paynent

fromthis IRAiIs not "on account of" factors enunerated i n 8522(d) (10) (E).

No good pur pose woul d be servedinalengthy reiteration of the
rational e of those cases here. Sufficetosay, I, |ike Judge G egg i nHall
bel i eve "t he answer to whet her an individual retirenment planis exenpt |ies
inthe statutory |l anguage itself." Hall, 151 B.R at 425. And | agree that

"[e] ffect must be givento every word, phrase or sentence of astatute.™

’2ln addition to these cases which interpreted the "on account
of " termin 8522(d)(10)(E), the foll owi ng cases deni ed exenption for
| RAs based on state |aws containing the sane "on account of" term
InreHuebner,986 F. 2d 1222, 1225 (8th Cir.), certdenied, 126 L. Ed. 2d 223 (1993)
(invol ving | owa exenpti on statute and i ndi vidual retirenment annuity," which
isnot mterially different from"individual retirenent account"--seelnre
Cilek,115 B.R. 974, 976, n.1 (Bankr. WD. Ws. 1990); InreKleist,114 B. R. 366,
368, 22 C.B. C. 2d 1593 (Bankr. N.D. N. Y. 1990) (involving a profitsharing
pl an and a New York statute); InreMatthews,65 B. R. 24 (Bankr. N. D. | owa
1986) (lowa statute); Inrelnnis,62 B.R. 659 (Bankr. S.D. Cal. 1986)
(California statute); InreFichter45 B. R. 534, 535 (Bankr. N.D. Onhi o 1984)
(Onhio statute); InrePeeler, 37 B.R. 517 (Bankr. M D. Tenn. 1984) (Tennessee
st at ut e); cflnrelacono,120 B. R. 691, 694 (Bankr. E.D. N. Y. 1990 (anong t he
reasons that an RAis not exenpt under a simlar New York statute is
because t he debtors "can withdrawt he funds at any tine, albeit with atax
or institutional penalty . . . "); InreKitsen,43 B. R. 589 (Bankr. C.D. I1l1I.
1984) (simlar regarding Illinois statute).
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Id. But | al so agree with Judge Stevenson inMossthat: it isthe words "on
account of " which precludes an I RAfroma 8522(d) (10) (E) exenpti on because,
even thoughthe IRAis a"simlar planor contract,” the Debtor's right to
paynment t hereunder i s not "on account of " any of the enunerated factors.

Moss, 143 B. R. at 466.

The Debtor relies sol ely upon Hall. As not ed, Hallper suasi vel y
argued that an IRAis a "simlar plan or contract" for purposes of

8§522(d)(10)(E). Seel51 B.R at 425-27. But the trustee properly concedes

t hat point. Unfortunately, Halldi d not di scuss t he questi on of whet her
paynments froman | RAsati sfy that subsection's "on account of " requirenent.

One coul d argue that by hol ding that the Debtor's IRAis not
exenpt under 8522(d)(10)(E) because it does not restrict w thdrawal except
"on account of" age or other specified factor, | am 1) witing
8522(d)(10) (E) out of the Code and 2) ignoring an express contrary
concl usi on by the Suprene Court. But these positions would not be wel | -
t aken.

The intent of Congress in enacting 8522(d)(10)(E) was "toinsure
t hat such benefits are avail able for retirenent purposes or inthe event of

disability or term nation of enploynent." InreSheridan,38 B.R. 52, 56

(Bankr. D. Vt. 1983). Many stock bonus, pension, profitsharing, annuity and

simlar plans or contracts provide significant restrictions upon



wi t hdrawal s. ® These types of plans or contracts "limt the beneficiary's
abilitytoobtainfunds tocertaindrastic events ( e.g.disability, death,

retirement or term nation of enploynent) . . . ." InrePettit,61 B. R 341,
347-48 (Bankr. WD. Wash. 1986). For exanpl e, a person covered by his
enpl oyer' s pensi on pl an m ght have hi s enpl oynent term nated (voluntarily
or ot herw se) yet be denied di stributionfromthe pension plan until he
reaches the prescri bed age. Such a person has aright to receive paynent
only "on account of" age or ot her enunerated factor. And since not all such
pl ans or contracts woul d be excl uded fromt he estate under 8541(c)(2) as

ERI SA- qual i fi ed, Pattersonv.Shumate,119 L. Ed. 2d 519 (1992), 8522(d) (10)(E)

woul d be necessary if a debtor wi shed to keep one fromthe trustee.

The nost obvi ous reason that such criticismlacks merit is that
| do not holdthat | RAs as a cl ass are not exenpt. All | say hereis that
thisl RA i s not exenpt. | believe I RAs can exi st which do neet the "on
account of " test of 8522(d)(10)(E). Thereis nothinginthelegislation
establishing I RAs or the tax regul ati ons regardi ng t hemwhi ch prohibits a
person fromincludinginthel RAcontract a provisionthat the trustee may

not di shurse until age 59%except for certain of the hardshi ps specifiedin

SNei t her party provided any i nformati on about the types of pl ans
or contracts specifically enumerated in 11 U. S.C. 8522(d)(10)(E).
And, as ny know edge of such things are no better than any
| ayperson's, it could very well be that nmost or all such plans or
contracts I npose si gni ficant wi t hdr awal restrictions on
partici pants.



26 U. S. C. 872(t).4 By includingsuch aspendthrift provision, aperson
woul d retain the tax benefits of an I RA and the exenptibility under
8§522(d)(10)(E). O course, such a provision woul d cone at the expense of
control. And, as Judge Stevenson saidinMossithat's thepoint. If anlRA
islikenost (andthe one involved here), providing aright to paynment at
will, it allows for control and is therefore not on account of one of the
enunerated factors: "illness, disability, death, age or | ength of service."
So, even though an I RAlike the one here, which does not limt w thdrawal s
to these types of events, woul d not be exenpt under 8522(d)(10)(E), that
section has utility.

A stray conmment i n Pattersonv.Shumate,supra, coul d cause one to

believe incorrectly that the issue of whether | RAs are exenpt under
8522(d)(10) (E) has been forecl osed. In explaining why 11 U S.C.
8541(c)(2)"'s exclusionfromthe estateinthe first i nstance of ERI SA-
qual i fi ed pensi on pl ans does not nmake 8522(d) (10) (E) surpl usage, the Suprene
Court noted that "8522(d)(10)(E) exenpts fromt he bankruptcy estate a nuch
br oader category of interests than 8541(c)(2) excludes." 119 L. Ed. 2d at
530. The Court then said, "Al though a debtor's interest in[IRAs] coul d not
be excl uded under 8541(c)(2) because the plans | ack transfer restrictions

enf orceabl e under 'applicable non-bankruptcy |law,' that interest

“Only sone of the factors listed in 872(t) are clearly
consistent with 11 U S.C. 8522(d)(10)(E)'s "on account of" test.
Such factors are t he deat h (872(t) (A (ii)), di sability
(872(t)(A)(iii)), or illness (872(t)(C)) of the enployee; and the

enpl oyee's loss of enployment after attainnment of age 55

(872(t) (A)(Vv)).



nevert hel ess could be exenpted under 8522(d)(10)(E)." Id.
| consider this statenent dictum First, the Court descri bed
| RAs as pl ans whi ch " couldbe exenpted; " it did not say "l RAs are exenpt" or

simlar unconditional |anguage. 1|, too, believe that an | RA couldbe
exenpt ed under 8522(d) (10)(E)--but only if it denies the debtor the power
tow thdrawt he funds except for one of the enunerated reasons. Second, the
Court was sinply not faced with the questi on of whet her an | RA whi ch al | ows
a debtor unrestrictedrights tothe funds at any tinme (al beit upon suffering
a 10%penalty) is a plan which satisfies the "on account of" requirenent of
§522(d) (10) (E).

Because Ms. Evenson's right toreceive paynent fromher IRAI S
not "on account of illness, disability, death, age, or | ength of service,"
she has noright toclaimit exenpt under 8522(d) (10)(E). Therefore, an
order will enter sustaining the trustee's objection to that clai mof

exenpti on.

Dat ed: March 17, 1994.

ARTHUR J. SPECTOR
U. S. Bankruptcy Judge



