IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NORFAB CORPORATI ON : ClVIL ACTION
. :
THE TRAVELERS | NDEMNI TY CO. : NO. 07-4482
MEMORANDUM
Bartle, C. J. May 5, 2008

Nor Fab Corporation ("NorFab") instituted this action
against its insurer, defendant The Travel ers Indemity Conpany
("Travel ers") for failure to defend and indemify it in
connection with a [ awsuit brought against it by PBlI Perfornmance
Products, Inc. ("PBI") for patent infringenent as well as
trademark and trade dress infringenment and dilution. PBL

Performance Prods., Inc. v. NorFab Corp., Cv. A No. 05-4836

(E.D. Pa.). 1In the present action, NorFab seeks a declaratory
j udgnment and damages agai nst Travelers in the formof attorney's
fees and costs.?

Now pendi ng before the court are: (1) the notion of
Travel ers for summary judgnent on the ground that it had no duty
to defend under its insurance policies; (2) the notion of NorFab
for partial summary judgnment with respect to its claimin Count |

of its Conplaint for a declaration that Travelers had a duty to

1. NorFab's conplaint also contained a claimin the alternative
for reformation of the insurance contracts. This claimhas been
di sm ssed by stipulation of the parties.



defend it in the underlying action and its claimin Count Il for
breach of contract for Travelers' failure to reinburse it for its
attorney's fees and costs in that action; (3) the notion of
Travelers to amend its response in opposition to NorFab's notion
for partial summary judgnent; and (4) the notion of Travelers for
|l eave to file a sur-reply.

The parties, except for a specific matter to be
di scussed | ater, agree that there are no genui ne issues of
material fact with respect to the pending notions for sumrary
j udgnment and that judgnent can be entered as a matter of |aw.

Celotex Corp. v. Catrett, 477 U S. 317, 323 (1986); Fed. R G v.

P. 56(c).

In the underlying lawsuit, which was filed in this
court on Septenber 9, 2005, PBI alleged that its patent,
trademark and trade dress rights in PBI MATRI X® a flane and
thermal resistant fabric made for firefighter's turnout gear,
were infringed by NorFab's manufacture, advertisenent, and sale
of its own flame and thermal resistant fabric. See 35 U S.C.

8§ 271, et seq.; 15 U.S.C. 88 1125(a) and (c). Among ot her

al | egations, the underlying conplaint accused NorFab of
infringing two separate trademarks. The first was trademark
nunber 2,739,268 (the "' 268 trademark™), which PBlI referred to as
a "design mark" consisting of a "gold background with contrasting
checkered pattern,” and the second was trademark nunber 2,977,768
(the "' 768 trademark”), which PBlI sinply characterized as the PB

MATRI X® mar k. The underlying conplaint stated in rel evant part:
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33. Upon information and belief, NorFab
is distributing, selling, offering for sale,
pronoti ng and advertising its flame and
thermal resistant textile fabrics bearing
exact imtations of PBlI's said distinctive
design mark, the gold background with a
contrasting checkered pattern, PBI MATRI X®
mar k, and/or the distinctive gold background
with a contrasting checkered pattern Trade
Dress ....

PBI _v. NorFab Conpl. at § 33.

On June 11, 2007, this court granted summary judgnent
in favor of NorFab as to PBI's allegations of trademark and trade
dress infringenent and dilution. PBI noved for reconsideration
of the court's order. W granted the notion and vacated the
order on August 2, 2007. However, in the same August 2, 2007
order, we again granted sumary judgnent in favor of NorFab on
PBI's allegations of trademark and trade dress infringenent and
dilution. Thereafter, on August 29, 2007, we granted NorFab's
notion for summary judgnment as to the patent infringenent clains
in the underlying suit, and we denied PBI's cross-notion for
partial summary judgnent as to the validity of its patent.

Though PBI has appealed to the Federal G rcuit this court's grant
of summary judgnment against it as to its patent infringenent
clainms, PBlI did not appeal the August 2, 2007 order disposing of
its trademark and trade dress infringenent and dilution clains.

Nor Fab had purchased three insurance policies from
def endant Travel ers whi ch Nor Fab mai ntains provide coverage for
certain clains in the underlying lawsuit. They are: (1) Policy

No. Y-630-278D9703-TCT-03 for the period April 26, 2003 to



April 26, 2004 (the "2003-2004 policy"); (2) Policy No. Y-630-
278D9703-TCT-04 for the period April 26, 2004 to April 26, 2005
(the "2004-2005 policy"); and (3) Policy No. Y-630-278D9703- TCT-
05 for the period April 26, 2005 to April 26, 2006 (the "2005-
2006 policy"). Each of these three policies provides
conprehensive general liability ("CG") coverage, including
coverage for "personal and advertising injury liability."

The CG. coverage in each of the three policies was
suppl emented by a "Wb Xtend Liability" endorsenent, which states
in part:

[ Travel ers] will pay those sunms that the

i nsured becones legally obligated to pay as

damages because of 'personal injury',

"advertising injury' or '"website injury' to

which this insurance applies. [Travelers]

will have the right and duty to defend any

'suit' seeking those damages.

Under the endorsenment, "[t]his insurance applies to: ... (2)
"Advertising injury' caused by an offense conmtted in the course
of advertising your goods, products or services ...." The Wb
Xtend Liability endorsenent defines advertising injury, in

rel evant part, as "injury, arising out of ... infringenent of

copyright, title or slogan."? It is the coverage for

2. In the 2004- 2005 and 2005-2006 policies, advertising injury
is defined as "injury, arising out of ... infringenent of
copyright, title or slogan, provided that the claimis nmade or
"suit' is brought by a person or organi zation claimng ownership
of such copyright, title or slogan.” Because it is undisputed
that the plaintiff in PBl _v. NorFab clainmed such ownership, the
addition of this language in the later policies has no effect on
our anal ysi s.
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"infringement of ... title" on which NorFab relies to support its
claimthat Travelers had a duty to defend it.
On February 28, 2006, Travel ers deni ed coverage for the

PBI v. NorFab suit. It wote to NorFab, in relevant part, that

t he underlying conpl aint "does not allege an enunerated
"advertising injury' offense or a 'web site injury' offense, as
defined in Travelers' so-called 'Wb Xtend Liability’
endorsenment.” Pl.'s Conpl. at  17b.

The parties agree that one of the three Travelers
i nsurance policies was in force at all tinmes throughout the
rel evant tinme period. Because there are no naterial differences
anong the policies, the court need not determ ne under which
policy Travelers' duty to defend, if any, arose. The parties
al so agree that any duty to defend would term nate at the very
| at est on August 2, 2007, the date that this court granted
sumary judgnent for the second tine in favor of NorFab as to the
trademark and trade dress infringenent and dilution clains
brought against it by PBI as that is the only portion of PBI's
conpl aint which NorFab al |l eges woul d have triggered Travel ers

duty to defend. See Visiting Nurse Ass'n v. St. Paul Fire &

Marine Ins. Co., 65 F.3d 1097, 1100 (3d Gr. 1995).

The issue before the court is a narrow one. Travelers
argues that it has no duty to defend because any conduct that
Nor Fab all egedly "commtted in the course of advertising"” does
not constitute "infringement of title" under any of its insurance

policies. It is undisputed that the | aw of Pennsylvani a governs
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the interpretation of the policies in issue. Frog, Switch & Mg.

Co. v. Travelers Ins. Co., 193 F. 3d 742, 745-46 (3d G r. 1999).

Thus, we nust determine: (1) how the Pennsylvania Suprenme Court
woul d define title, as it is used in the insurance contracts at

i ssue; and (2) whether PBI's conplaint alleges that NorFab
infringed a title within that definition. In deciding whether
Travel ers had a duty to defend Nor Fab agai nst the underlying
suit, we conpare the coverage afforded under the policy with the
factual allegations contained within the four corners of the

conplaint. Mitual Benefit Ins. Co. v. Haver, 725 A 2d 743, 745

(Pa. 1999). Travelers had a duty to defend if the allegations in
the "underlying conplaint may 'potentially' conme within the

i nsurance coverage." Frog, Switch, 193 F.3d at 746 (citing Erie

Ins. Exch. v. daypoole, 673 A 2d 348, 355 (Pa. Super. 1996).

Under Pennsylvania |law, interpretation of an insurance

contract is a question of law. 401 Fourth St., Inc. v. Investors

Ins. Group, 879 A 2d 166, 171 (Pa. 2005) (citations omtted).

The court's "task is to ascertain the intent of the parties as
mani fested by the ternms used in the witten insurance policy."
Id. (citation omtted). The court nust give effect to any

| anguage of the policy which is clear and unanbi guous. [d.
(citation omtted). |If, however, a provision in an insurance
policy is anbiguous, the policy nmust be construed in favor of the
i nsured and agai nst the insurer who drafted the | anguage.

Id. (citation omtted). The court should not consider individual

ternms unnmoored fromtheir context but should i nstead consider the
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entire contractual provision to determne the intent of the
parties. 1d. The Pennsylvania courts have not addressed the
nmeani ng of the advertising offense of "infringenent of copyright,
title or slogan.”™ Therefore, we nust consider "rel evant state
precedents, anal ogous deci sions, considered dicta, scholarly

wor ks, and any other reliable data tending convincingly to show
how t he highest court in the state woul d decide the issue at

hand." Houbigant, Inc. v. Federal Ins. Co., 374 F.3d 192, 197

(3d Cr. 2004).

In ascertaining the intent of the parties in the phrase
"infringement of title,” we nmust first consider whether or not
the word tit/e is anbiguous. In Pennsylvania, "[c]ontractual
| anguage is anmbiguous if it is reasonably susceptible of

di fferent constructions and capabl e of being understood in nore

t han one sense.” 401 Fourth St., 879 A 2d at 171 (citations
omtted). Although Travelers argues that tit/e is not anbi guous
in the context found here, it acknow edges that tit/e has several
dictionary definitions that could be applicable in the context of
an insurance policy and that case law defining it is split
between two or nore views. W conclude that the word titl/le is
reasonably susceptible of different constructions under

Pennsyl vania | aw. See Houbi gant, 374 F.3d at 199.

Because the word i s anbi guous, the parties essentially
ask this court to choose between two conpeting definitions.
Nor Fab contends that this court should adopt a definition of the

word that includes any distinctive "nanme, appellation [or]
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epithet ...." 1d. at 200; see also Charter OCak Fire Ins. Co. V.

Heedeen & Cos., 280 F.3d 730, 736 (7th Cr. 2002) (Wsconsin

law), Wnner Int'l Corp. v. Continental Cas., 889 F. Supp. 809,

815 (WD. Pa. 1994) (Pennsylvania law), et al. Travelers
di sagrees and urges this court to use a narrower definition,
limting title to "a distinctive name or designation used to

identify aliterary or artistic work."™ Nationwide Miut. Ins. Co.

v. Mrtensen, 222 F. Supp. 2d 173 (D. Conn. 2002) (Connecti cut

| aw); see also Palner v. Truck Ins. Exchange, 988 P.2d 568, 573

(Cal. 1999) (California law), Sholodge, Inc. v. Travelers |Indem

Co. of Ill., 168 F.3d 256, 259 (6th Cr. 1999) (Tennessee |aw),

et al. W, of course, nust construe the | anguage in favor of the

insured. 401 Fourth St., 879 A 2d at 171

Qur Court of Appeals in Houbigant had occasion to
interpret under New Jersey |aw the phrase "trademarked title"
contained in the advertising injury provision of a C& policy.
Houbi gant, 374 F.3d 192. In Houbigant, the insureds were all eged
to have sold a watered-down version of Houbigant's "Chantilly"
fragrance and to have used the Houbi gant nane to sell non-

Houbi gant products. 1d. at 196. Under the insurance contract,
the insurer had a duty to defend the insured against a suit

al l eging advertising injury due to infringenent of "trademarked
or service marked titles or slogans.” 1d. at 195. The court in
Houbi gant defined tradenmarked title as "any nane, appellation,
epithet, or word used to identify and distinguish the trademark

hol der's good fromthose manufactured or sold by others.” 1d. at
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200. It then determ ned that Houbi gant's housenmark, "Houbigant,"
and its product mark, "Chantilly,” fell within that definition
and that the conplaint against the insured included allegations
that those titles had been infringed. [d.

Travel ers attenpts to distinguish Houbi gant by argui ng
that it was interpreting the phrase "infringenent of trademarked
title," whereas here, the operative phrase fromits insurance
policy is "infringenment of copyright, title or slogan.” This
distinction, in our view, is wi thout substance. The word title
is broader than and inclusive of the term"trademarked title,"
and we see no reason, nor does Travel ers provide one, why a broad
definition of "trademarked title" would lead to a narrow
definition of title. |In addition, other courts which have
construed the phrase "infringenment of copyright, title or slogan”

have cone to the sanme conclusion as the court in Houbi gant. E. q.

Charter Cak, 280 F.3d at 736 (Wsconsin law); Am Enplr's Ins.

Co. v. DeLorme Pub. Co., 39 F. Supp. 2d 64, 77-79 (D. Me. 1999)

(Maine law). Finally, the Houbigant court itself squarely
rejected the reasoning of the courts which have defined title
nore narromy so as to limt it toliterary or artistic works.

Cf. Palnmer v. Truck Ins. Exch., 988 P.2d 568 (Cal. 1999).°3

3. Travelers also attenpts to distingui sh Houbi gant by
contendi ng that that action was based, in part, on New Jersey's
reasonabl e expectations doctrine, which does not apply to a
commercial insured |like NorFab under Pennsylvania |aw. Madi son
Constr. Co. v. Harleysville Mut. Ins. Co., 735 A 2d 100, 109 n.8
(Pa. 1999). Contrary to Travelers' argunent, the Houbigant court
did not ground its decision on, or even make any nention of, New
(continued. . .)
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Al t hough the Supreme Court of Pennsylvania woul d not be
bound by Houbi gant, that case is persuasive in its reasoning,
particularly since the relevant | aw governing the interpretation
of insurance contracts in Pennsylvania and New Jersey is the

sane. Conpare Longobardi v. Chubb Ins. Co. of N.J., 582 A 2d

1257, 1260 (N.J. 2002) and Voorhees v. Preferred Mut. Ins. Co.,

607 A .2d 1255, 1259 (N.J. 1992) with 401 Fourth St., 879 A 2d at

171. W concl ude that Pennsylvani a's highest court would conme to
the sane result reached by the Court of Appeals in Houbigant and
woul d hold that the word tit/le as it appears in the insurance
contract before us enconpasses any distinctive nane, appellation
or epithet.

Havi ng made that determ nation, the court nust next

consi der whether the underlying conplaint in PBI v. NorFab

al l eged that NorFab infringed PBI's rights in any distinctive
name, appellation or epithet such that Travelers' duty to defend

was triggered. Mitual Benefit, 725 A 2d at 745 (Pa. 1999). As

noted earlier, in analyzing this question, the court nust conpare
t he coverage afforded under the policy with the factual

al l egations contained within the four corners of the conplaint.
Id. It is well settled that an insurer's duty to defend "arises
whenever an underlying conplaint may 'potentially' come within

t he insurance coverage."” Further, "in determ ning the existence

3.(...continued)
Jersey's reasonabl e expectations doctrine. Houbigant, 374 F.3d
at 199 & n. 9.
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of a duty to defend, the factual allegations of the underlying
conpl aint against the insured are to be taken as true and

liberally construed in favor of the insured.” Frog, Switch, 193

F.3d at 746 (citation omtted).

Nor Fab asserts that PBI's allegations with respect to
the ' 768 trademark, the PBI MATRI X® mark, constitute infringenent
of title as contenplated in the insurance contract and thus
requires Travelers' to defend it. In its conplaint, PBI provided
the foll ow ng description of the PBI NMATRI X®&

27. The second distinctive trademark
featured on the PBlI's flame and thernal
resistant textile fabrics of '096 patent is
PBI MATRI X® which consists of stylized
letters "P, "B, and 'I'" with a flane design
over the "I". The stylized letters 'P, 'B',
and '1'" include a gold background with a
contrasting checkered pattern. ... PBI's
flame and thernmal resistant textile fabrics
of '096 patent bearing PBI MATRI X® mark
identifies PBI's flanme and thermal resistant
textile fabrics of '096 patent, and
di stingui shes said PBI's flanme and thermal
resistant textile fabrics of '096 patent from
t hose of others. ... PBl MATRI X® was
registered with the United States Patent and
Trademark O fice [and] received Registration
No. 2,977, 768.

Travel ers counters that the PBI MATRI X® mark was granted only for
a design, not for atitle or name of any sort, and thus, the
under | yi ng conplaint only accuses NorFab of infringing rights in
a design, not atitle or nane. W disagree. Despite Travelers'
contentions to the contrary, it is clear that the trademark
granted in the '768 registration is for "PBI MATRI X," with the

letters of "PBI" stylized as descri bed above and the word

-11-



"MATRI X" in block capitals. Each of the exhibits to PBI's
conpl aint shows the PBI MATRI X® mark in exactly this fashion.
Al t hough the registration of the '768 trademark states that "[n]o
claimis made to the exclusive right to use '"PBI', apart fromthe
mark as shown, " this does not nean, as Travelers urges, that the
letters "PBI" are not part of the trademark as registered. To
the contrary, the wording of the disclainmer in the trademark
regi stration suggests exactly the opposite.

In addition, the underlying conplaint itself makes a
di stinction between the two trademarks it all eges were infringed
by NorFab. The first trademark is identified by PBI as a
"di stinctive and innovative design mark, a gold background with
contrasting checked pattern,” registered as Tradenmark No.
2,739,268. The second is the PBI MATRI X® mark, the '768 mark, as
descri bed above. The underlying conplaint, we reiterate, sets
forth trademark i nfringenment allegations against NorFab as
foll ows:

33. Upon information and belief, NorFab

is distributing, selling, offering for sale,

pronoti ng and advertising its flame and

thermal resistant textile fabrics bearing

exact imtations of PBl's said distinctive

design mark, the gold background with a

contrasting checkered pattern, PBl MATRI X®

mark, and/or the distinctive gold background

with a contrasting checkered pattern Trade
Dress .... (enphasis added).

Travel ers clains that the phrase "distinctive design mark" nust
be read as referring to the "PBI MATRI X® mark," the ' 768 marKk.

We are not persuaded.
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First, the underlying conplaint consistently refers to
the subject matter of the '268 trademark as a "distinctive design
mar k, the gold background with a contrasting checkered pattern.”
Significantly, the conplaint always refers separately to the PB
MATRI X® mar k and never refers to it as a "design mark." W read
par agr aph 33 of the Anmended Conplaint as referring in parallel
sentence construction to the "design mark," that is the '268
mar k, and separately to the "PBI MATRI X® mark," that is the '768
mar k.

Mor eover, the underlying conplaint alleges that "PB
MATRI X®' is the nane given by PBl to the thermal and flane

resistant fabric that was at issue. PBlI v. Norfab Conpl. at

1 11. Such a product nane falls within the nmeaning of the word
title as used by the insurance policy at issue here. See

Houbi gant, 374 F.3d at 200. Particularly considering that the
all egations in the underlying conplaint are to be liberally
construed in favor of the insured, we conclude that the
underlying conplaint is fairly read as alleging that the ' 768
trademark registration gave PBI rights in the nane or title of
its product and that PBI accused NorFab of infringing that

trademark.* 1t does not matter whether a conplaint's allegations

4. W also note that this court, in deciding the sunmary
judgment notions in PBI v. NorFab, considered the underlying
conplaint to allege that NorFab had infringed PBlI's nom nal or
titular rights in PBI MATRIX® In granting judgnent as to NorFab
on this issue, we stated:

In Count Il of its conplaint, PBI also
(conti nued. . .)
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are "groundl ess, false or fraudulent.” Am Contract Bridge

League v. Nationwide Mut. Fire Ins. Co., 752 F.2d 71, 75 (3d Cr

1985) (citation omtted). An insurer has the duty to defend

agai nst themas long as they potentially fall within the anbit of
the policy. 1d. Accordingly, Travelers' duty to defend NorFab
in the underlying action was triggered.

Travel ers has belatedly rai sed an i ssue as to when any
duty to defend NorFab may have expired. The notion of NorFab for
summary judgnent stated that NorFab was seeking an order
"[d]eclaring that The Travelers had a duty to defend NorFab in

PBlI Performance Products, Inc. v. NorFab Corporation, Gvil

Action No. 05-4836 (E.D. Pa.), through and includi ng August 2,
2007 ...." NorFab devoted sone two pages of its supporting
menmorandumto its argunent that "Travelers was required to defend
Nor Fab until August 2, 2007, when the court, upon

reconsi deration, granted sunmary judgnment on PBI's trademark
clainms.”™ NorFab's Mem in Supp. at 17 (capitalization altered).
Travel ers nade no response to this argunent in its opposition to

Nor Fab's notion, |eading NorFab to conclude in its reply brief

4. (...continued)
appears to allege that NorFab infringed its
regi stered trademark in a | ogo consisting of
the words "PBI MATRI X' and a picture of a
flame exhibited in a highly stylized fashion.
This logo is placed on PBI MATRI X® fabric and
is the subject of a separate trademark
regi stration, No. 2,977, 768.

PBI v. NorFab, Dkt. 89, Mem at 4 n.1
(Aug. 2, 2007).
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that "Travel ers does not dispute that if there is coverage, it

continued until August 2, 2007 .... Nor Fab's Reply in Supp. at
9. It was not until nearly three weeks after the briefing on the
cross-notions for summary judgnment had concl uded that Travel ers
filed a notion for |leave to anmend its response in opposition to
Nor Fab's notion for partial summary judgnent. It also filed a
notion for leave to file a sur-reply. |In those notions,

Travel ers contends that if the court finds that it had a duty to
defend, the expiration of that duty is part of the damages
inquiry. As such, Travelers nmaintains that that date is a
genui ne issue of disputed material fact and a matter on which it
wants di scovery.

W will deny Travelers' notion for |leave to amend its
response. Under Rule 6(b) of the Federal Rules of Cvil
Procedure, a court may allow an untinely notion to be nmade "where
the failure to act was the result of excusable neglect."” As
not ed above, in its summary judgnment notion, NorFab clearly
sought a declaration that August 2, 2007 was the expiration date
of Travelers' duty to defend and expounded on this issue inits
brief. Travelers had anple opportunity in its responsive brief
to raise a challenge, but it did not do so. It provides the
court with no reason whatsoever, nmuch | ess one showi ng "excusabl e
neglect,” for its failure. Nor has Travelers filed a notion for
a continuance under Rule 56(f) of the Federal Rules of G vil
Procedure in order to obtain additional discovery to justify its

opposition to NorFab's sunmary judgnment notion. W will also
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deny Travelers' notion to file a sur-reply nenorandum as t hat
noti on does not seek to respond to an argunent raised for the
first time in NorFab's reply brief.

As expl ained by the court in Visiting Nurse

Association, "if the conplaint against the insured alleges facts

t hat support a recovery covered by the policy, the insurer nust
defend the case until it can confine the claimto a recovery that
the policy does not cover.” 65 F.3d at 1100 (citation omtted).
Therefore, Travelers' duty to defend NorFab in the underlying
action continued until August 2, 2007 when this court disposed of
t he underlying trademark issues in favor of NorFab.

In sum we will grant the notion of NorFab for summary
judgnment as to Count | of its conplaint and will declare that
Travel ers had a duty to defend NorFab in PBI's action until
August 2, 2007. Because it is undisputed that Travelers did not
nmeet that duty, we will also grant the notion of NorFab for
summary judgnent as to liability under Count Il of its conplaint
for breach of contract. W do not reach the issue of dammges
here. Travelers' cross-notion for summary judgnent wll be

deni ed.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NORFAB CORPORATI ON ) C VIL ACTI ON
. )
THE TRAVELERS | NDEMNI TY CO. : NO. 07-4482
ORDER

AND NOW this 5th day of My, 2008, for the reasons set
forth in the acconpanying Menorandum it is hereby ORDERED that:

(1) the notion of plaintiff NorFab Corporation for
partial summary judgnent (Doc. No. 12) is GRANTED

(2) judgnent is entered in favor of plaintiff NorFab
Cor porati on and agai nst defendant The Travel ers Indemity Conpany
declaring that Travelers had a duty to defend NorFab in the

action captioned PBl Perfornmance Prods., Inc. v. NorFab Corp.

Cv. A No. 05-4836 (E.D. Pa.) until August 2, 2007;

(3) judgnent is entered in favor of plaintiff NorFab
Cor porati on and agai nst defendant The Travel ers Indemity Conpany
with respect to liability for breach of contract;

(4) the notion of defendant The Travelers Indemity
Conmpany for summary judgnment (Doc. No. 13) is DEN ED

(5) the notion of defendant The Travelers Indemity
Conmpany to anmend response in opposition to plaintiffs's notion

for partial summary judgnent (Doc. No. 21) is DEN ED; and



(6) the notion of Travelers for leave to file sur-

reply to NorFab's reply menorandum ( Doc.

No. 22) is DEN ED.

BY THE COURT:

[s/ Harvey Bartle III

C J.



