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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTON, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 14th day of Decenber, 2001

)
JANE F. GARVEY, )
Adm ni strat or, )
Federal Aviation Adm nistration, )
)
Conpl ai nant , )

) Docket SE- 15329
v. )
)
TED RAY MOORE, )
)
Respondent . )
)
)

OPI Nl ON AND ORDER

Respondent has appealed fromthe witten initial decision of
Adm ni strative Law Judge WIlliam A Pope, |1, issued on Decenber
6, 1999, following a lengthy evidentiary hearing.EI The | aw j udge
nodi fied the Adm nistrator’s suspension order, finding that
respondent had violated 14 C. F. R 8 121.535(f) but had not
viol ated 8 91.123(a).EI We grant the appeal and dismss the

! The initial decision is attached.

2 The Adnministrator initially had sought a suspension of 30 days,
but sanction was wai ved due to respondent’s Aviation Safety

(continued.))
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conpl ai nt.

Respondent was the pilot-in-command (Pl C) of Hawaiian
Airlines flight 939 from Anchorage to Honol ul u on Novenber 22,
1997. Wile taxiing fromthe gate, ATC (Air Traffic Control)
directed respondent to use a different runway -- a runway t hat
had specialized procedures (the “Standard I nstrunent Departure,”
or SID) -- nanely, to clinb as quickly as practical, to turnto a
right 190 degree heading at either 9 DMVE (D stance Measuring
Equi prent) or 2,000 feet, whichever cane first, to be established
on that heading by 10 DVE, and to notify ATC before takeoff if
unable to do so. Respondent failed to nmake the notification or
to make the turn as required.

As noted earlier, the Adm nistrator’s conplaint charged him
with violations of 14 C F. R 91.123(a) and 121.535(f). Section
123(a) requires the PIC to obey ATC cl earances and instructions.
The only exception relevant here (the parties addressed none
other) is for energencies, when the PIC nay deviate fromthe
cl earance given. Section 535(f) prohibits careless or reckless
operations; the Adm nistrator here charged respondent with
car el essness.

The Adm nistrator clains that respondent did not follow the
SID, and therefore deviated fromthe clearance. It is suggested
that he failed to famliarize hinself with the procedures for

this runway, and failed to brief his crew, because he was in a

(continued.))
Reporting Systemreport.
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rush to take off.B she present ed evi dence designed to show t hat
respondent could not realistically fly the SIDwith the aircraft,
as she believed it was | oaded, and in the weather at the tine,
and that he did not clinb the aircraft as quickly as practical.
The Adm nistrator offered the eyewi tness testinony of an

ai rwort hi ness inspector who was observing on the flight. He
testified that there was no pre-takeoff briefing for the new
runway, and that the turn was made at 11 or 12 DME, only after
ATC queried the crew as to their intention to turn.

Respondent clains, to the contrary, that he knew the SID
requi renents, that he briefed the crew on them that he clinbed
as quickly as practical in the circunstances (icing and heavy
snow), that he had calculated in his pre-flight preparation that
he could conply with the turning requirenent, and that he had
legitimate, unforeseen reasons for not doing so. Specifically,

t he weat her once al oft caused himto anmend his rate of bank from
30 to 15 degrees and, after he had started to nmake the turn at 9
DVE (al t hough he would no | onger be able to conplete it in the
area required), his first officer had interrupted him telling
himnot to turn, thus causing himto deviate fromthe requirenent
to turn at 9 DME. Respondent rolled out of the turn, returning
to his prior clinbout course, reviewed the SID, discussed it with
the crew, and determined that the first officer had m sunderstood

the instructions. By the tine he had started the turn again,

® There had been a delay after de-icing, and the aircraft would
soon have to be de-iced again.
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they were well past 9 DVE and ATC had asked t hem whet her they
were going to turn. Respondent stated that he declared an
energency due to the conflict in the cockpit.

Respondent’s first officer and flight engi neer both
testified, confirmng his version of events. The first officer
testified that he had made a m stake, having thought that they
were not to turn until they had reached an altitude of 2,000 feet
(whi ch they had not).H

In dismssing the section 123(a) charge, the |aw judge nade
specific credibility findings in favor of respondent noting,
anong ot her things, that he doubted that respondent woul d take
off on a different runway than planned w thout having done any
preparation and that the weather aloft |led him reasonably, to
change his plan. 1.D. at 12. He also accepted that there was a
conflict in the cockpit regarding when to turn. As to the
i nspector’s testinmony, the | aw judge concluded that he nay not
have heard conversations anong the crew, and may have
m sunder st ood or m sread instrunents, perhaps not being famliar
enough with the aircraft and its instrunents because he had only
a private pilot’s certificate.

To dism ss the section 123(a) charge, the law judge had to
find either that there was no cl earance deviation or that a

| egiti mate energency, not of respondent’s own maki ng, excused the

* The Administrator stipulated that if, in fact, the first
of ficer had told respondent not to turn, respondent exercised
appropriate crew resource nmanagenent in responding as he did.



5

deviation. The law judge found that the Adm nistrator failed to
prove the alleged deviations fromthe SID. 1.D. at 8.EI Thi s
conclusion ignores the facts. Leaving aside other issues,
respondent failed to nmake the turn and conplete it as required.
That is a fact, and it conpels a conclusion that respondent
deviated fromthe clearance. |If he had a legitimte excuse for
doi ng so, that would i nvoke the energency defense; it would not
void the finding of fact. Nevertheless, we need not remand for
further analysis of the energency defense because the |aw judge
made sufficient findings that we can use. The |aw judge’s
credibility findings, and his findings of fact regardi ng what
occurred in the cockpit -- findings we have no basis to overturn
-- conpel a conclusion, the reasons for which are addressed

bel ow, that a legitinmte enmergency existed and that respondent
reacted reasonably to it. Accordingly, the section 123(a) charge
shoul d be di sm ssed, but for reasons different fromthose set
forth by the | aw judge.

As noted, section 123(a), as pertinent, prohibits deviation
from cl earances absent an energency. Thus, the existence of an
enmergency, or |ack thereof, should have been a major focus of the
hearing. Instead, the parties spent literally days debating and

di sputing the operating characteristics of the aircraft and

> The law judge recited the requirenents as: (1) to clinb as

qui ckly as practical; (2) to turn to a right 190 degree heading
at either 9 DVE or 2,000 feet, whichever cane first; and (3) to
notify ATC before takeoff if unable to conplete the turn by 10
DME. This is inconplete. |In addition to beginning the turn at 9
DVE or 2,000 feet, the turn was to be conpleted by 10 DVE.
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whet her or not respondent conplied with the SI D when, obviously,

he had not.EI VWhat needed to be addressed was whether the first

® Much of the Administrator’s difficulty in presenting evidence
of respondent’s actions was due to the lack of direct evidence.
She did not offer proof of the aircraft’s actual weight or other
flight characteristics, nor did she have any data regarding the
aircraft’s actual flight path. The transcript of ATC
communi cations |acked tinmes. As a result of the lack of direct
evi dence of the clearance deviation and respondent’s refusal to
admt even the nost basic and obvious facts, counsel for the
Adm ni strator put on a case-in-chief in which she attenpted, in
advance, to disprove nunerous possibilities that mght |ater be
argued by respondent. She m ght have been better served to focus
her case-in-chief on the elenents of the violation, using the
evi dence she had, reserving rebuttal to chall enge what respondent
m ght then present. Counsel for both parties would be well
served to renenber that the focus of the trial should be the
specific facts needed to prove the charged violations, with
counsel’s responsibility the straightforward relating of the
particul ar elenents of those violations to the facts of the case.
In any case, the procedural and evidentiary nuddles in which the
parties and the | aw judge found thensel ves were not only of the
Adm nistrator’s making. \Wile non-lawers are permtted to
appear before us, they are held to the sane standards and | egal
knowl edge. At best, respondent’s personal representative, M.
Robert C. Konop, can be considered an overzeal ous advocate who
| eaves no stone unturned and no argunent unnade. At worst, he
can be accused of churning, msstatenents, and exaggeration. In
this case, he filed 146 requests to admt and al nost every
conceivable notion. (H's notion for summary judgnent havi ng been
denied -— properly -- twice by the |aw judge, he sinply nmakes it
agai n here, apparently w thout considering whether it is useful
to do so at this stage.) His relations with counsel for the
Adm ni strator started badly and got worse. Hundreds of hours
i kely were expended resol ving the conflict involving
respondent’ s deposition. One can only believe that many matters
coul d have been handl ed am cably, had the parties stopped nane
calling. On appeal, counsel for respondent has continued to
ignore our rules and good practice by including in his brief
material that is clearly not a part of the record, and he should
wel | know that new evidence will not be accepted at this juncture
absent special show ngs. The Adm nistrator then responds to the
inpropriety. W agree with the Adm nistrator that the
di sparagi ng cartoons are not appropriate and we find them
particularly offensive. The record in this case is an exanpl e of
how not to proceed before the Safety Board and is an exanpl e of
over-litigiousness that hel ps no one and nerely adds trenendous
unnecessary costs to the proceeding in particul ar and gover nnent
(continued.))
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officer’s statenent and respondent’s reaction to it reasonably
constituted an energency and whether, if so, the energency was of
respondent’s own nmaking, so as to disallow the exception.
Limted attention to these core gquestions was given at the
hearing by either party.

In Adm nistrator v. Scott, NTSB Order No. EA-4003 (1993), we

reviewed what constitutes an energency and what a respondent is
required to do in response. W considered an energency as a
situation that could jeopardize the safety of a flight, and
recogni zed the responsibility of the PIC to nmake such a
determnation. The facts here fit this test.

And, using the law judge’'s credibility conclusions and
findings of fact, we nust conclude that the enmergency was not of
respondent’s making. It m ght have been denonstrated that the
weat her on the ground was so problematic that respondent should
have known he woul d have difficulties in the air that would
preclude his conpleting his plan for conplying with the SID, but
the Adm nistrator did not effectively devel op the weat her
evidence to nmake that argunent. The |aw judge’s concl usions
overall were to the effect that the Admnistrator had failed to
prove respondent had behaved unreasonably at any point. See,
e.g., I.D. at fn. 38. And, as discussed above and at the

hearing, w thout evidence of the aircraft’s weight, one cannot

(continued..) _
in general. In the future, we will be prepared to sanction
counsel or other representative for abuse of process.
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conclude that the aircraft was operationally unable to perform as
respondent testified he intended.
Further, in Scott, we specifically held that, to find an

energency existed, we need not find that a respondent notified

ATC of the fact. Instead, we recogni zed that respondent need not
do so when ATC may already know. In this case, we think the
record establishes both that respondent had nore pressing issues
in the cockpit at the time than contacting ATC or directing
soneone else to do it, and that ATC knew what was happeni ng, as
it was tracking his flight path, and took action it considered
appropriate in contacting the aircraft. Finally, there is no
probative evidence that respondent failed to conply with other
regul atory requirenents engendered by the emergency.IZI Hi s
uncontroverted testinony was that he submtted a tinely report of
the emergency to Hawaiian Airlines, which then was responsible
under the regulations for forwarding it to the Adm nistrator.
Testinony by others at Hawaiian Airlines tended to confirmthat a
report was filed at sone tine relatively proximate to the event.
|.D. at fn. 27. That the Adm nistrator did not receive it for
sone tine is not conpelling proof that respondent failed in his

duty, and, given the law judge’'s credibility assessnent, we

" The Adninistrator appears to suggest that he filed no report
within the required 10 days because there had been no energency
decl ared, the energency argunent being an after-the-fact creation
for defense purposes. Mreover, the issue of whether respondent
decl ared an energency by notifying ATC is different from whether
respondent was required to report his deviation to ATC

i medi ately. He was not charged with the latter violation (of
section 123(c)).
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decline to conclude either that no report was filed or that the
| ack of a report proves there was no energency.

The | aw judge, although he dism ssed the section 123(a)
charge, did find that respondent had violated section 535(f),
havi ng been careless in failing to advise ATC when he knew he was
not going to be able to conplete the turn as required. It is
this conclusion that respondent has appeal ed, claimng he was
gi ven no notice of this charge.

It is well established that a carel essness charge (i.e., the
section 535(f) allegation) can be brought in one of two forns:
ei ther as an independent claim proven by the facts, that a
respondent was careless (or reckless); or as a so-called
“residual” or “derivative” violation. |In this latter case, the
charge need not be separately proven; instead, it flows
automatically froma finding that respondent conmtted an

operational violation. See Admnistrator v. Pritchett, NTSB

Order No. EA-3271 (1991) at fn. 17, and cases cited there. The
vast majority of cases prosecuted before the Board involve

carel essness or reckl essness being argued as residual violations.

In this case, as best as we can determ ne, the Adm nistrator
never directly addressed how she was using the carel essness
charge. In fact, the closest we can cone to a statenent of her
intent is her Decenber 1998 opposition to respondent’s notion for
summary judgnent, where at page 6 she states, “once the
Adm nistrator proves or it is admtted that respondent devi ated

fromthe cl earance, such facts constitute a prima facie case of
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carel essness.” This statenent clearly indicates an intent to

charge a residual carel essness violation.

Neither did the law judge indicate his reasoning on this
point. W nust assune that he viewed it as an independent claim
as he had dism ssed the only operational violation that had been
clainmed. But he offered no explanation for that concl usion.

In her reply to respondent’s appeal, the Adm ni strator
argues that the conplaint adequately put respondent on notice
that the carel essness charge was an i ndependent claim She
relies on paragraph 8 of the conplaint which reads, “[y]ou did
not advise ATC at anytine that you could not conply with the
requi renents of the ...SID, " and she argues that the words “at
anytime” clearly indicated an i ndependent charge of carel essness.
(The law judge relied on that paragraph in his finding.) But
when even we cannot read this |anguage to inpart so nmuch, we
cannot expect nore of respondents. Further, the expert testinony
she cites in her brief as evidence that the carel essness charge
was prosecuted as an i ndependent violation is not convincing, as
the witness was speaking specifically about the clearance
devi ation. \ether respondent was carel ess and whet her he was on
notice that he was being charged with being carel ess i ndependent
of the clearance deviation are two separate questions. It may
wel | be that respondent acted carelessly in failing to notify ATC
when he knew he could not make the turn (there were nountains and
other traffic ahead), but such a charge was never clearly set

forth.
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Finally, we nust comrent on respondent’s continuing clains
that the Admnistrator failed to performa proper or conplete
investigation and, if she had, the conplaint would not have been
brought. W fail to see how respondent woul d have us renmedy this
perceived error. The Board has no direct authority over the
FAA' s prosecutorial discretion or the quality of its

investigations. See, e.g., Admnistrator v. Kaolian, 5 NTSB

2193, 2194 (1987), and Adm nistrator v. Crist, NTSB Order No. EA-

4512 at 5-6 (1996).
ACCORDI NGY, IT I S ORDERED THAT:
1. The Affidavit of Kevin Daisey attached to respondent’s

appeal brief and the cartoons in the brief are stricken;

2. Respondent’ s appeal is granted; and
3. The initial decision and the order of suspension are
reversed

BLAKEY, Chai rnman, CARMODY, Vi ce Chairnman, and HAMVERSCHM DT,
GOGELI A, and BLACK, Menbers of the Board, concurred in the above
opi ni on and order.
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