UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

______________________________ X
UNI TED STATES OF AMERI CA

V. ; Crim nal No. 3: 02CR00072( AWI)
NEGUS THOMAS :

RULI NG ON MOTI ON TO SUPPRESS EVI DENCE

Def endant Negus Thonmas noved to suppress evidence seized
fromthe first-floor apartnent at 81-83 Edgewood Street,
Hartford, Connecticut pursuant to a search warrant. He makes
three argunents: (1) that the affidavit in support of the
search warrant failed to establish probable cause because the
i nformation contained therein was stale; (2) that the
searching officers failed to knock and announce their
presence before entering the apartnent; and (3) that the | aw
enf orcenent officers’ surveillance froma vantage point
across the street from 81-83 Edgewood Street violated the
def endant’ s Fourth Amendnent rights. The defendant’s notion

was denied for the reasons set forth herein.

I . El NDI NGS OF FACT

A. The Search Warrant Affidavit

On March 13, 2002, Special Agent Robert E. Bornstein of



t he Federal Bureau of Investigation applied for a search
warrant for 81-83 Edgewood Street, First Floor, Hartford,
Connecticut. The facts to support the issuance of the search
warrant were contained in an affidavit attached to the
application. The enunerated items to be seized related to
narcotics trafficking. A magistrate judge issued the search
warrant on March 13, 2002 after finding that Agent
Bornstein's affidavit established probable cause to believe
that those itens would be found in the apartnment.

Agent Bornstein stated in the affidavit that, as of
February 2002, he and others had received information both
fromconfidential informants and cooperating wi tnesses that a
nunmber of persons, including Negus Thonmas, were engaged in
narcotics trafficking in front of 81-83 Edgewood Street. The
affidavit informed the court that investigators had conducted
video surveillance of that |ocation “on February 7, 11, 19,
20, 22, 25, March 1 and March 5, 2002.” (Bornstein Aff. ¢§
5). Agent Bornstein stated that he personally had observed
def endant Negus Thomas participating in obvious narcotics
transacti ons and had revi ewed video surveillance conducted by
ot her agents showing the same thing. The affidavit recited
that “task force agents have been able to docunent, wth

great detail, nore than 75 apparent drug transactions over
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the part nonth that have occurred in front of and inside the
porch area of the residence. The video surveillance also
documents the storage and possessi on of suspected crack
cocai ne and noney on the second floor balcony of the
residence |located in 83 Edgewood Street.” (Bornstein Aff. 1
8). Agent Bornstein noted that the “video surveillance was
conducted near, and with an unrestricted view of, the front
porch and the second fl oor bal cony of 81-83 Edgewood Street.”
Id.

Agent Bornstein's affidavit also informed the court that
an undercover police officer had made a nunber of controll ed
purchases of crack cocaine fromindividuals who congregat ed
at 81-83 Edgewood Street. In addition, the affidavit stated
that on March 1, 2002, task force agents observed and
vi deot aped an obvi ous drug transaction between Negus Thomas
and two persons near the front porch of 81-83 Edgewood
Street. It stated further that investigators foll owed those
two persons and stopped them several bl ocks away, where the
i nvestigators recovered four grams of crack cocaine from one
of them

Acting pursuant to the search warrant, |aw enforcenment
officers searched the first-floor apartnment at 81-83 Edgewood

Street on the nmorning of March 14, 2002. They seized, anopng
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other items, utility bills in the nanme of Negus Thonms,
phot ogr aphs of Negus Thomas with others, and a sem -automatic

handgun.

B. Knock and Announce St atute

Over 20 | aw enforcenment officers fromthe Hartford
Pol i ce Departnent and ot her agencies were involved in the
execution of the search warrant for 81-83 Edgewood Street,
whi ch covered not only the first-floor apartnment, but the
second- and third-fl oor apartnents and conmon areas of the
building as well. In that group was O ficer Brian Sal kel d of
the Hartford Police Departnent. \When they arrived at 81-83
Edgewood Street, they found a three-story buil ding containing
three apartnments, one on each floor. The building had an
encl osed front porch, and the porch had a foyer. Once one
was on the porch, one went to the left to find the door for
the first floor apartnment, and to a stairway on the right to
gain access to the second and third floors. Thus, the front
porch was a conmmon front porch

O ficer Sal keld, who was carrying the battering ram
entered the front porch foyer a few steps behind anot her
officer fromhis departnment and a third officer, who was from
a different | aw enforcenment agency. As Sal kel d was com ng up

the steps to the front porch foyer, he heard one of the
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of ficers who preceded himonto the porch knock on the door to
the first floor apartnment, and as Sal keld entered the porch
he announced that the police were there and had a search
warrant. No officer knocked or announced before entering the
front porch.

C. Surveill ance From Across the Street

The first two days of surveillance by |aw enforcenment
officers were conducted from a van parked on Al bany Avenue,
at the end of Edgewood Street. Thereafter, surveillance was
conducted fromthe second floor of an abandoned house
situated across the street from 81-83 Edgewood Street; the
first floor was occupied by squatters.?

Law enforcenent officers saw and vi deotaped activity
that took place on the steps and sidewal k and in the yard
area in front of the front porch. There was nothing
shielding the activities of a person in this area from anyone
who happened to be wal king or driving down Edgewood Street.
Al t hough there was a chain |ink fence, which appeared to be
approxi mately four feet high, between the sidewal k running

al ong Edgewood Street and the front yard of 81-83 Edgewood

1 As discussed at a subsequent tel ephone conference, four
vi deot apes of the surveillance were provided to the court
post - heari ng.



Street, it shielded fromview nothing that occurred in the
front yard, and sonmeone | ooking through the fence would see
right up to the front porch. The distance between the fence
and the front porch appeared to be such that it could be
covered in seven to ten steps.

Law enforcenent officers also saw and vi deot aped
activity that took place in certain areas on the conmon front
porch. The front porch was a common point of entry for the
occupants of all three apartnments in the house. The door to
the front porch opened inward and when it was open, |aw
enf orcenent officers could see anyone who was standing in the
doorway. There were four w ndow frames along the front of
t he porch facing on Edgewood Street, one of which was boarded
up, or otherw se covered, and three of which were conpletely
open, having no wi ndows, screens or any other form of
covering. Law enforcenent officers were able to | ook through
t he open wi ndow franmes and see anyone who was standing on the
porch in front of one of these open w ndow frames. Anyone
driving or wal king down Edgewood Street would have had a
simlar view.

The second-fl oor bal cony was encl osed and contai ned a
series of four wi ndows across the front, facing on Edgewood

Street. It appears that the bottom half of certain of the
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wi ndows on the bal cony was frequently rai sed when people on
t he bal cony were right in front of or |eaning out of that

wi ndow.

1. DI SCUSSI ON

A. The Search Warrant Affidavit

The defendant contends that because the |ast purchase of
cocai ne base referred to in Bornstein's affidavit occurred on
March 1, 20022 and the warrant was not obtained until March
13, 2002, the information contained in the affidavit was too
stale to support a finding of probable cause.

VWhen the issue is whether a warrant was issued on |ess
t han probabl e cause, “the duty of a reviewing court is sinply
to ensure that the nmagistrate had a ‘substantial basis for

conclud[ing]’ that probable cause existed.” 1llinois v.

Gates, 462 U. S. 213, 238-39 (1983) (quoting Jones v. United

States, 362 U. S. 257, 271 (1960)). *“[A]fter-the-fact

2 Al'though the last drug transaction specifically
referred to in Bornstein’s affidavit occurred on March 1,
2002, the affidavit stated that video surveillance was
conducted on March 5, 2002. The parties appear to
di sagree over whether the | ast observed narcotics sale at
81-83 Edgewood Street that was reported in Bornstein’s
affidavit occurred on March 1 or March 5. The court
concludes that this issue is not material for purposes of
this notion because there is no dispute that the tine
| apse between the | ast narcotics sale specifically
referred to in Bornstein’s affidavit and the subm ssion
of the affidavit was no nore than 12 days.
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scrutiny by courts of the sufficiency of an affidavit shoul d
not take the form of de novo review. A nmagistrate’s

‘“determ nation of probable cause should be paid great

def erence by reviewing courts[]’” which should interpret
affidavits in a conmon sense rather than hypertechnical
manner. (Gates, 462 U. S. at 236 (citation omtted); United

States v. Rosa, 11 F.3d 315, 326 (2d Cir. 1993)(“[a] search

warrant issued by a neutral and detached magistrate is
entitled to substantial deference, and ‘doubts should be
resolved in favor of upholding the warrant.’”)(quoting United

States v. Travisano, 724 F.2d 341, 345 (2d Cir. 1983)).

Under the “totality of the circunmstances” analysis which
governs probabl e cause determ nations, “[t]he task of the
issuing magistrate is sinply to make a practical, common-
sense deci sion whether, given all the circumstances set forth
in the affidavit . . . there is a fair probability that
contraband or evidence of a crine will be found in a

particul ar place.” Gates, 462 U S. at 238; United States v.

Smith, 9 F.3d 1007, 1012 (2d Cir. 1993).

“Two critical factors in determ ning whether facts
supporting a search warrant are stale are ‘the age of those
facts and the nature of the conduct alleged to have viol at ed

the law.’” United States v. Otiz, 143 F.3d 728, 732 (2d Cir.
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1998) (quoting United States v. Martino, 664 F.2d 860, 867

(2d Cir. 1981), cert. denied, 458 U S. 1110 (1982)).

[When the supporting facts “present a picture of
conti nui ng conduct or an ongoing activity, . . . the
passage of tinme between the |ast described act and
the presentation of the application becones |ess

significant.” Martino, 664 F.2d at 867. Thus, we
have held that in investigations of ongoing
narcoti cs operations, “intervals of weeks or nonths

bet ween the | ast described act and the application
for a warrant did not necessarily make the
i nformation stale.” Rivera v. United States, 928
F.2d 592, 602 (2d Cir. 1991). | ndeed, “narcotics
conspiracies are the very paradi gmof the continuing
enterprises for which the courts have rel axed the
temporal requirenents of non-staleness.” Uni t ed
States v. Rowell, 903 F.2d 899, 903 (2d Cir. 1990)
(quotation marks and citation omtted).

Otiz, 143 F.3d at 722-23.

In this case, Bornstein's affidavit stated that, as a
result of the video surveillance, agents had been able to
docunment nmore than 75 apparent drug transaction at 81-83
Edgewood Street over the course of the precedi ng nonth.
Further, it described five specific controlled purchases of
drugs at 81-83 Edgewood Street by undercover police officers
during the period from February 7 to February 22, 2002.

Under the standards set forth in Otiz, the Bornstein
affidavit reported activities being conducted at 81-83
Edgewood Street that constituted a |long-term ongoing
narcoti cs operation, and the nmagi strate judge had a
substanti al basis for concluding that probable cause exi sted.
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B. The “Knock-and- Announce” Statute

Title 18, United States Code, Section 3109 is known as
t he “knock-and-announce” statute. It provides that:

The officer may break open any outer or inner door
or wi ndow of a house, or any part of a house, or

anything therein, to execute a search warrant, if,
after notice of his authority and purpose, he is
refused adm ttance or when necessary to |iberate

hi msel f or a person aiding himin the execution of
the warrant.

18 U.S.C. A 8§ 3109 (West 2000). Evidence seized in violation

of this statute nust be excluded unl ess “the nonconpliance

was excused by exigent circunmstance.” United States v.
Vozzella, 124 F.3d 389, 393 (2d Cir. 1997)(quoting United

States v Spinelli, 848 F.2d 26, 28 (2d Cir. 1988)).

“[Warrant requirenents nust yield when exigent circumstances

demand that police act speedily.” United States v. Fields,

113 F.3d 313, 322 (2d Cir. 1997). The Suprene Court has
identified six factors to be weighed in that determ nation:
(1) the gravity of the offense charged; (2) whether the
occupants are reasonably believed to be arned; (3) a clear
showi ng of probable cause; (4) strong reasons to believe that
suspects are on the prem ses; (5) the likelihood that
suspects will escape; and (6) the nature of the entry.

Fields, 113 F.2d at 322-23; United States v. MacDonald, 916

F.2d 766, 769-770 (2d Cir. 1990)(en banc).
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Here, the record shows that the requirements of the
statute were conplied with as to defendant Negus Thonas
because the officers knocked and announced thensel ves before
entering the first-floor apartnent at 81-83 Edgewood Street.
They were not required to conply with the statute prior to

entering the comon front porch. See United States v.

Hol | and, 755 F.2d 253, 256 (2d Cir. 1985)(“[I]t is the
established law of this Circuit that the common halls and

| obbi es of nmulti-tenant buildings are not within an

i ndi vidual tenant’s zone of privacy even though they are
guarded by | ocked doors.”). Thus, the court need not reach
the governnment’s argunent as to the presence of exigent

ci rcumst ances.

C. Surveill ance From Across the Street

Def endant Negus Thomas contends that the surveillance
conducted fromthe house across the street from 81-83
Edgewood Street violated his Fourth Amendnment rights because
the surveillance position enabled the | aw enforcenent
officers to view inside the curtilage of 81-83 Edgewood
Street. From across the street, the officers had an
unrestricted view of the open areas of the front porch and
second-fl oor bal cony of 81-83 Edgewood Street. They were

able to see alleged drug transactions that took place “in
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front of and inside the porch area,” as well as observe “the
st orage and possessi on of suspected crack cocai ne and noney
on the second-floor balcony.” (Bornstein Aff. q 8). The
of ficers videotaped the surveillance, but they al so observed
activity that is not shown on the videotapes.

The Fourth Amendnent protects a person’s privacy
interest only in those areas where he or she has a
“constitutionally protected reasonabl e expectati on of

privacy.” United States v. Gori, 230 F.3d 44, 50 (2d Cir.

2000) (quoting Katz v. United States, 389 U S. 347, 360
(1967)). “A *search’ occurs when an expectation of privacy
that society is prepared to consider reasonable is

infringed.” United States v. Jacobsen, 466 U. S. 109, 113

(1984). Thus, not every observation made by a police officer
- even if it is intended to discover evidence of a crinme -
constitutes a “search” within the neaning of the Fourth

Amendnent . See Illinois v. Andreas, 463 U.S. 765, 771

(1983). “If the inspection by police does not intrude upon a
l egiti mate expectation of privacy, there is no ‘search’
subject to the Warrant Clause.” 1d. Thus, Fourth Anmendnent
anal ysis involves “a two-part inquiry: first, has the

i ndi vi dual mani fested a subjective expectation of privacy in

t he object of the challenged search? Second, is society
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willing to recogni ze that expectation as reasonabl e?”

California v. Ciraolo, 476 U. S. 207, 211 (1986).

Al t hough Fourth Amendnent protection has been extended

to the curtilage of a home, Oiver v. United States, 466 U. S.

170, 180 (1984), areas that a person knowi ngly exposes to the
public, even in or surrounding his or her own home, are not
protected by the Fourth Amendnent. Ciraolo, 476 U. S. at 213.
“The Fourth Anmendnment protects |legitimte expectations of
privacy rather than sinply places.” Andreas, 463 U. S. at

771.

The history and genesis of the curtilage doctrine
are instructive. “At common law, the curtilage is
the area to which extends the intimate activity
associated with the ‘sanctity of a man’s home and
the privacies of life.”” diver, supra, 466 U.S.
at 180, 104 S.Ct., at 1742 (quoting Boyd v. United
States, 116 U.S. 616, 630, 6 S.Ct. 524, 532, 29
L. Ed. 746 (1886)). See 4 Bl ackstone, Commentaries
*225. The protection afforded the curtilage is
essentially a protection of famlies and persona
privacy in an area intimately linked to the hone,
bot h physically and psychol ogically, where privacy
expectations are nost hei ght ened.

Ciraolo, 476 U.S. at 212-13.

Her e, defendant Negus Thomas bases his argunent that
there was a Fourth Amendnment violation on the fact that the
| aw enforcenment officers were able to view inside the
curtilage of 81-83 Edgewood Street fromtheir vantage point

across the street. Thus, his argunent is based on the faulty
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prem se that the Fourth Amendnent protects places per se, as
opposed to legitimte expectati ons of privacy. The court has
vi ewed four videotapes of the surveillance, and it is
apparent that defendant Negus Thomas did not nmanifest a

subj ective expectation of privacy with respect to any of the
areas that were subjected to surveill ance.

Law enforcenent officers saw and vi deotaped activity
that took place in the area in front of the porch. However
it is clear that the defendant manifested no subjective
expectation of privacy in the area in front of the porch.
Anyone who happened to be wal king or driving down Edgewood
Street would have been able to see everything that the | aw
enforcenment officers saw.

Law enforcenent officers saw and vi deotaped activity
that took place in certain areas on the conmon front porch.
The vi deot apes show, with the respect to the activity
occurring on the front porch, that the officers saw only what
anyone wal ki ng or driving down Edgewood Street would have
seen sinply by looking in the direction of the front porch.
This common front porch was not in defendant Thomas’' zone of

privacy, see Holland, 755 F.2d at 258, and his claimfails

for that reason. But even if the front porch had been within

Thomas’ zone of privacy, it is clear that he manifested no
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subj ective expectation of privacy in the areas of the porch
that were seen or videotaped by | aw enforcenent officers.
Finally, |aw enforcenment officers saw and vi deot aped
activity that occurred on the second-floor balcony. Like the
conmmon front porch, this area was not in defendant Thomas’
zone of privacy. Thomas’' apartnment was the first-floor
apartnment, and this balcony was | ocated on the second fl oor.
Assum ng arguendo that Thomas had any interest at all in the
second-fl oor balcony, it would have been an interest in a
common area, and for that reason, not in his zone of privacy,

see Holl and, 755 F.2d at 258. Mor eover, Thonmas never

mani fested a subjective expectation of privacy with respect

to the second-fl oor bal cony.

[11. CONCLUSI ON

For the reasons stated above, defendant Negus Thomas’
Motion to Suppress Evidence (Doc. #168) is hereby DENI ED

It is so ordered.

Dated this 28th day of April, 2003, at Hartford,

Connecti cut .

Alvin W Thonpson
United States District Judge
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