IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RESCLUTI ON TRUST CORP., IN : CVIL ACTI ON
| TS CAPACI TY AS CONSERVATOR
FOR ABRAHAM LI NCOLN SAVI NGS

ASSCCI ATl ON

V.
MARK COSGROVE and LI SA NO. 92-2809
COSGROVE ;

RESOLUTI ON TRUST CORP., IN : ClVIL ACTI ON
| TS CAPACI TY AS CONSERVATOR
FOR ABRAHAM LI NCOLN SAVI NGS

ASSQOCI ATl ON
V.
THOVAS COSGROVE and DELORES NO. 92-2811
COSGROVE :
VEMORANDUM
Gles, C J. January _ , 2001

Fi ndi ngs of Fact and Concl usions of Law

A. Loan, Default, and Sal e

1. On Septenber 27, 1988, Abraham Lincol n Savi ngs and Loan
i ssued a |l oan to Deb-Mar corporation for the purpose of buil ding
22 single famly detached residences in a subdivision known as
“Hones at Magnolia” in Bensalem Pennsylvania. The | oan was
personal | y guaranteed by each of the Cosgrove defendants. Thomas
and Del ores Cosgrove were the parents of Mark Cosgrove, who is

married to Lisa Cosgrove. The father and son, Thomas and Mark
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Cosgrove, were Deb-Mar’s president and secretary, respectively.
2. The | oan agreenent was signed by Thomas Cosgrove and Mark
Cosgrove, as President and Secretary of Deb-Mar.
3. The | oan agreenent included a clause after Thomas and
Mar k Cosgrove’ s signatures that stated:
This note contains a confession of judgnent. A judgnent nay
be obt ai ned agai nst the maker w thout notice and an
opportunity to be heard. The undersigned hereby certifies
that it has consulted with an attorney regarding the
i nplications of a confession of judgnent and has know ngly
and voluntarily waived any rights to prior notice and
opportunity to be heard in connection therewth.
At the end of the clause, Thomas and Mark Cosgrove signed their
nanmes again as president and secretary of Deb- Mar
4. On March 26, 1990, Deb-Mar defaulted on the | oan.
5. On Septenber 19, 1991, the Resolution Trust Corporation
(“RTC’) was appoi nted conservator for Abraham Li ncol n Feder al
Savi ngs Associ ation thereby becom ng successor in interest to
Abr aham Li ncol n for purposes of collecting on the oan. RTC is an
instrunmentality of the United States governnent that took control
of Abraham Lincoln’s assets and liabilities after Abraham Lincoln
becane insol vent .
6. On April 13, 1992, RTC filed a conplaint for judgnent in
its favor against RTC for the outstandi ng bal ance of the | oan,
interest, and attorneys fees. The requested anount of judgnent

conformed with the renedy for default agreed to in the | oan note.

7. Pursuant to the confession of judgment clause



specifically approved by Thomas and Mark Cosgrove in the | oan
note, Mark Levy, the attorney for RTC, appeared on behalf of Deb-
Mar and confessed judgnment agai nst Deb- Mar. (See Docket 92-cv-
2162, #1).

8. Judgnent was entered in favor of RTC and agai nst Deb- Mar
on April 16, 1992 in the anmount of $994, 551.32.(See Docket 92-
cv-2162, #2).

9. On May 14, 1992, RTC filed two conplaints for confession
of judgnent arising fromthe Deb-Mar default, one against Thonas
and Del ores Cosgrove, and one agai nst Mark and Lisa Cosgrove.
Each conpl aint was prem sed upon a separate contract, one in
whi ch Thomas and Del ores Cosgrove agreed to guarantee the Deb- Mar
| oan, and one in which Mark and Lisa Cosgrove al so agreed to
guarantee the sane | oan. Each contract al so included a confession
clause after the original signature |ine which stated:

This note contains a confession of judgnent. A judgnent nmay

be obt ai ned agai nst the guarantor w thout notice and an

opportunity to be heard. The undersigned hereby certifies
that it has consulted with an attorney regarding the

i nplications of a confession of judgnent and has know ngly

and voluntarily waived any rights to prior notice and

opportunity to be heard in connection therewth.
In each of the contracts, Thomas and Del ores Cosgrove and Mark
and Lisa Cosgrove entered their signatures after the above
cl ause. (See Docket 92-cv-2811, #1 and 92-cv-2809, #1). On My

29, 1992, separate judgnents by confession were entered pursuant

to the two conplaints, each for $994,551.32. (See Docket 92-cv-



2811, #2 and 98-cv-2809, #2)

10. On June 25, 1992, a writ of execution was requested by
RTC agai nst Deb-Mar’s property. Specifically, RTC requested a
writ of execution against the devel opnment known as “Hones of
Magnolia.” (See Docket 92-cv-2162, #3).

11. The clerk of the court issued a wit of execution
directing the United States Marshal to | evy upon and sell Deb-
Mar’s interest in “Hones at Magnolia” in Bensal em Pennsylvania.
(See Docket 92-cv-2162, #3).

12. On August 21, 1992, this court appointed Allan Passen as
speci al process server to provide notice of the inmm nent
marshal’s sale to Thomas and Mark Cosgrove. (See Docket 92-cv-
2162, #9-10).

13. On August 22, 1992, Allan Passen made personal service
upon Thomas and Mark Cosgrove of the notice of the marshal’s
sale. (See Docket 92-cv-2162, #11).

14. On August 27, 1992, the United States Marshal posted
notice of the imm nent sale on the door of lot #2 in the “Hones
at Magnolia” devel opnent. (See Docket 92-cv-2162, #14).

15. On Septenber 30, 1992, the property was sold by the U S
Marshal at a public auction. RTC was the hi ghest bidder and
purchased the property for $38,110.29. At the tinme of purchase,
$10,925 in state corporate taxes was still owed on the property.

Subsequently, RTC sold all of the lots on the property for



$499, 400. The anount RTC received for selling the property after
subtracting the amount RTC paid at the auction and the anount it
had to pay in outstanding taxes was $450, 364. 71. (See 92-cv-2162,

#16) .

B. The Fair NMarket Value Petition

16. \Whenever the property of a debtor is sold to a creditor
i n execution proceedings, and the purchase of the property by the
creditor does not satisfy the entire debt, Pennsylvania | aw
requires the creditor to file a petition in court fixing the fair
mar ket val ue of the property sold. See 42 Pa. Const. Stat. Ann.
§ 8103(a) (West. Supp. 1999). The purpose of such a petition is
to enable a court to determ ne how nuch of a debtor’s debt should
be di scharged when sone property has passed fromthe debtor to
the creditor.

17. On March 24, 1993, RTC filed a fair market val ue
petition, nam ng Deb-Mar and the Cosgroves as respondents. The
certificate of service attached to the petition indicated that it
was served upon Robert Neneroff as “Attorney for Defendant Deb-
Mar, Inc. and Respondents Thomas H Cosgrove, Del ores Cosgrove,
Mar k Cosgrove, and Lisa Cosgrove.” (Docket 92-cv-2162, #16). On
March 31, 1993, this court determned the fair market val ue of
the property sold was $499, 400. After adjustments for the price

paid at the auction and the taxes owed on the property, the court



di scharged the Cosgroves fromthe judgnents, but only to the
extent of $450, 364. 71.

18. There was no significant activity in this case until
over five years later when two separate petitions were filed, one
by Thomas and Del ores Cosgrove and the other by Mark and Lisa
Cosgrove. Each petition sought to have the judgnent against the
petitioning Cosgrove couple marked satisfied. The Cosgroves
argued that they never received notice of the fair market val ue
petition that was filed by RTC on March 24, 1993. The Cosgroves
poi nted out that the statutory provision outlining the
requi renent of the fair market petition provides that anyone
liable to the creditor for the relevant debt “who is neither
named in the petition nor served wwth a copy therof or notice of
the filing therof as prescribed by general rule, shall be
di scharged fromall personal liability to the judgnent creditor
on the debt....” 42 Pa.C.S. A § 8103 (b). The Cosgroves cl ai med
that they never received a copy or notice of the fair market
val ue petition and should have all liability to RTC di scharged.

19. This court denied their petition on February 18, 1999.
This court concluded the statute recommendi ng di scharge only
applied if the debtor was not naned, served, or given notice.
Since the Cosgroves were naned in the petition, this court denied
the petition without reaching the issue of whether the Cosgroves

were served or given notice. The third circuit vacated this



court’s order in an unreported opinion that stated:

We are satisfied in finding that the Pennsyl vani a
Legi sl ature never could have contenplated that a
determnation in a proceeding to fix fair market val ue
woul d bind a naned party w thout notice of the
proceedi ngs at | east, as apparently was the case here,
if the party could be served with the petition.
Furthernore, we believe that procedural due process
requires sone type of notice to an available party
before the party can be bound by a fair market val ue
determ nation in a proceedi ng under section 8103.

The third circuit remanded, requiring this court to determne if
t he Cosgroves received appropriate service or notice of the fair

mar ket val ue petition proceedi ngs?.

C. Receipt of Service of the Fair Market Value Petition

20. This court held a hearing about notice of the fair
mar ket val ue petition on Novenber 7, 2000.

21. The fair market val ue petition was served upon M.
Neneroff, who represented that he was the attorney for Deb- Mar,
and each of the Cosgroves.

22. M. Neneroff inplicitly represented to RTC s attorneys
that he was authorized to accept process on behalf of all of the
Cosgroves. In a letter dated July 13, 1992, M. Neneroff wote a
letter to Mark Levy, RTC s attorney, that stated, “Please be

advised that | represent Mark and Lisa Cosgrove as individuals in

! Delores Cosgrove is deceased and the Cadle Company is the successor in interest of
RTC. Assuch, therelevant partiesin this proceeding are the Cadle Company and Thomas, Mark,
and Lisa Cosgrove.



t he above captioned matter.” (Exhibit Pl). Nenmeroff’'s letter went
on to state “I wsh to discuss with you the status of any

forecl osure proceedi ngs which have been or will be initiated by
the Resol ution Trust Corporation upon the |lots conprom sing the
‘Honmes at Magnolia’ in Bensalem Pennsylvania.” M. Neneroff sent
a carbon copy of this letter to Mark and Lisa Cosgrove.(ld.). The
“Homes at Magnolia” referenced in the letter were the subject
matter of the fair market value petition filed on March 31, 1993.
(Exhi bit P7).

23. M. Neneroff sent a second letter to M. Levy on Cctober
16, 1992, requesting that M. Levy contact hi mabout the subject
matter of the July, 13, 1992 letter. He sent a carbon copy of
this letter to Mark and Lisa Cosgrove. (Exhibit P8).

24. The court credits the testinony of M. Levy, who
testified that M. Neneroff had several telephone conversations
with himabout filing corporate tax returns for Deb-Mar, as well
as about the effects of the deficiency judgnents agai nst Deb- Mar
on all of the Cosgroves. (Hearing transcript 19-21). M. Levy and
M. Neneroff discussed how Deb-Mar’s failure to file its
corporate tax forns led to tax |iens on Deb-Mar’s property, which
inturn made it difficult to sell Deb-Mar’s assets and woul d | ead
to greater deficiency judgnents agai nst each of the Cosgroves.
(1d.).

25. M. Levy sent a letter to M. Neneroff on January 12,



1993 that evidences an understandi ng between M. Neneroff and M.

Levy that M. Neneroff represented Deb-Mar and all of the

Cosgroves. The letter stated:
...[T] he Cosgroves had previously agreed to file and
resol ve Deb-Mar’s corporate tax return sonme tine ago.
However, given the current status of the lien, it is
apparent they have not done so...Any |oss of sale
occasioned by your clients’ failure to conplete its
coommitnment to file and pay all of its corporate taxes
Wil result in an accordingly |arger deficiency
j udgnment against your clients. This is a result which
you have indicated that you do not desire. Wth the
expectation that you will facilitate inmmediate filing
and paynent of all outstanding corporate tax liens
agai nst Deb-Mar, | have subnmitted the encl osed
docunent ati on which you requested.”

(Exhibit P3).

26. It is beyond dispute that M. Levy and M. Neneroff
di scussed Neneroff filing corporate tax returns on behalf of Deb-
Mar in order to decrease the deficiency judgnent against each of
t he Cosgroves.

27. On March 24, 1993, Enid Stebbins, who was an associ ate
of M. Levy and also an attorney for RTC at the tine, mailed the
fair market value petition to M. Neneroff by first class nmail
post age pre-paid. At the hearing, Stebbins produced a copy of a
cover letter she sent with the petition showing that the petition
was mailed to M. Neneroff at the proper address. (Exhibit P2).

28. The 1993 petition also included a certificate of service

with a signed statenent by Ms. Stebbins which stated that it was

her understandi ng based on conversations with M. Neneroff that



M. Nemeroff was Attorney for “Defendant Deb-Mar, Inc. and
Respondents Thomas H. Cosgrove, Del ores Cosgrove, Mark Cosgrove,
and Lisa Cosgrove.” (Exhibit P7).

28. The notes nmade by Ms. Stebbins follow ng a conversation
wth M. Neneroff show that M. Neneroff was in the practice of
accepting service on behalf of the Cosgroves. Follow ng a
t el ephone conversation with M. Neneroff shortly after he
received the fair market value petition, M. Stebbins wote the
followng on a formentitled “nmenorandum of conference”: “tal ked
w Bob Neneroff re: acceptance of service on behalf of Cosgroves
and Deb-Mar, Inc. [He will call again after he speaks with
Cosgroves...[H e asked whether tax return issue was stil
rel evant since all properties were sold. | told himyes, because
state can attach properties (or our proceeds fromthe sal e of
properties) to satisfy tax liability.” (Exhibit Plla)2 M.
Stebbins testified that the notes referred to acceptance of
service on behal f of each of the Cosgroves for subpeonas for
depositions. (Hearing transcript 79).

29. Ms. Stebbins testified that, if M. Neneroff had
comented that he did not represent the Cosgroves or was not
aut hori zed to receive service, she would have included this

statenent in her notes. (Hearing transcript 80). M. Neneroff’s

2 According to the hearing transcript, Plaintiff’s counsel marked both Enid Stebbins
notes and Thomas Cosgrove' s asset deposition as P11. For purposes of this memorandum, the
former will be called exhibit P11a and the latter will be called Exhibit P11b.
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gquestion about the tax return issue further shows that M.
Nener of f represented Deb-Mar and t he Cosgroves.

30. The testinony at the hearing, the letters exchanged
bet ween Neneroff and RTC s attorneys, the certificate of service
on the fair market value petition, and the notes of M. Stebbins
all evidence that M. Neneroff represented all of the Cosgroves
with their consent and that he was authorized to accept service
of the fair market value petition. The court finds, by a
preponderance of the evidence, that M. Neneroff represented to
Ms. Stebbins that he represented each of the Cosgroves for
pur poses of service of the petition. The court also finds M.
Nener of f communi cated his representations of authorization and
recei pt of the petition to the Cosgroves.

31. During the hearing, M. Neneroff, Mrk Cosgrove, and
Thomas Cosgrove all clainmed that M. Neneroff only represented
the Cosgroves in a limted fashion and that he was not authorized
to receive service. The court does not credit this testinony. The
Cosgroves and M. Neneroff never told RTC s attorneys anything
other than that M. Neneroff represented the Cosgroves with
respect to the status of any foreclosure proceedi ngs affecting
the subject properties and the guarantors. M. Levy would not
have di scussed the corporate taxes and the effects of the
corporate taxes on the individual guarantors with M. Neneroff if

M. Neneroff did not state that he represented the Cosgroves in
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this matter. \When asked what he neant when he wote to M. Levy
that he represented Mark and Lisa Cosgrove, M. Neneroff stated
that, “That nmeant, your Honor, that | could pronpt M. Levy to
talk to ne about this matter. If | sinply wote to him saying |
was a friend of M. Cosgrove, | doubt he would have tal ked to ne

about it.” (Hearing transcript 54). This testinony is not
credi bl e. Being an experienced attorney, M. Neneroff would not
have stated, in a witten correspondence to a coll ections
attorney, that he represented a party in litigation unless he
meant it and was authorized to nake that representation on behalf
of his clients. This court does not accept the inplicit
proposition that M. Neneroff know ngly m srepresented his
authority to M. Levy. The continued tel ephone conversations and
written exchanges about the rel ationship between the corporate
taxes and the anmount of the deficiency judgnent agai nst each of
t he Cosgroves show that M. Neneroff’s representation of the
Cosgrove’s interests was continual .

32. Further, the evidence shows that the Cosgroves were
aware of all the activities of M. Neneroff on their behalf. Mark
and Li sa Cosgroves were sent carbon copies of two of Neneroff’s
|etters. The notes of Ms. Stebbins show that M. Neneroff told
her that he would call her back after speaking with the

Cosgroves, showing that M. Neneroff informed the Cosgroves of

conversations with RTC s attorneys.
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33. The record shows that M. Neneroff was involved in
filing the corporate tax returns of Deb-Mar, which is a
corporation owned by the Cosgroves and in which Thomas Cosgrove
is President and Mark Cosgrove is Secretary. M. Levy urged the
filing. The purpose of the filing was to decrease the deficiency
j udgnent agai nst each of the Cosgroves, individually. It defies
logic that M. Neneroff’s conversations with M. Levy about the
corporate tax returns, and their effect on the each of the
i ndi vi dual Cosgroves, occurred w thout the knowl edge and consent
of Thomas and Mark Cosgrove, as officers of Deb-Mar.

34. During an asset deposition on August 6, 1993, Thomas
Cosgrove stated that he nmail ed Deb-Mar’s corporate tax returns to
M. Neneroff. (Exhibit Pl1lb):3.

35. The record shows that M. Neneroff has been a |ongtine
friend of the Cosgroves and had no reason to represent that he
was aut horized to accept service when he was not actually
aut hori zed to do so. At the hearing, Mark Cosgrove indicated that
he had been friends with M. Neneroff since childhood. (Hearing
transcript 36). M. Neneroff stated at the hearing that he woul d
i nform Mark Cosgrove of any imm nent |egal action because he
consi dered Mark Cosgrove a friend. (Hearing transcript 52).
Thomas Cosgrove al so indicated that he was a friend of M.

Neneroff. (Hearing transcript 67).

3See Footnote 2.

13



36. M. Neneroff also clainms that he never received the copy

of the fair market value petition that was mailed to him The
court does not credit this testinony. At the hearing, M.
Nenerof f agreed that the cover letter and certificate of service
that were mailed with the petition reflected his correct address.
(Hearing transcript 57). He also stated that he does not usually
have trouble receiving his mail at that address. (1d.). Further,
the court credits Ms. Stebbins testinony that the petition was

not returned undeliverable. (Hearing transcript 80).

D. Concl usi on

37. The Cosgroves bring this petition pursuant to 42
Pa.C.S.A. 8§ 8103 (b), which allows a debt to be discharged as to
parties who were not “nanmed in the [fair market value] petition
or served with a copy therof or notice of a copy thereof as

prescribed by general rule.” Based on the activities of M.
Nenerof f, and the Cosgroves’ participation and acqui escence in
those activities, this court finds that the Cosgroves inplicitly
aut horized M. Neneroff to act as their attorney for all purposes
i ncl udi ng receiving service of process. This court further finds
that M. Neneroff was served with the fair market val ue petition
and al erted the Cosgroves of its existence and | egal

i mplications. As such, the Cosgroves were properly served and

were on notice of the fair market value petition. Their petition
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to have their entire debt discharged nust be deni ed.

An appropriate order foll ows.

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RESCLUTI ON TRUST CORP., IN : CVIL ACTI ON
| TS CAPACI TY AS CONSERVATOR
FOR ABRAHAM LI NCOLN SAVI NGS

ASSOCI ATI ON
V.

MARK COSGROVE and LI SA : NO.  92- 2809

COSGROVE :

RESCLUTI ON TRUST CORP., IN : CIVIL ACTI ON
| TS CAPACI TY AS CONSERVATOR
FOR ABRAHAM LI NCOLN SAVI NGS

ASSCCI ATl ON
V.
THOVAS COSGROVE and DELORES NO.  92-2811
COSGROVE :
ORDER
AND NOW this __ of January, 2001, upon consideration of

the Petition of Defendants Mark and Lisa Cosgrove to Mark
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Judgnent Satisfied, and the Petition of Defendants Thomas and
Del ores Cosgrove to Mark Judgnent Satisfied, it is hereby ORDERED
that the petitions are DEN ED

BY THE COURT:

JAMES T. G LES C. J.
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