United States Court of Appeals

Fifth Circuit
FILED
REVI SED AUGUST 11, 2006
July 24, 2006
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FIFTH CIRCU T Charles I(?:.l Ftlilbruge [
er

No. 05-20578

KENNETH M MORRI S,

Pl ai ntiff-Appellant,

ver sus

EQUI FAX | NFORMATI ON SERVI CES, LLC,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas

Bef ore GARWOOD, HI G3 NBOTHAM and CLEMENT, Circuit Judges.
GARWOOD, Circuit Judge:

Plaintiff-appellant Kenneth M Morris (Mrris) appeals the
district court’s sunmmary judgnent in favor of defendant-appellee
Equi fax Information Services, LLC (Equifax). On Morris’s claim
under the Fair Credit Reporting Act (FCRA), we reverse and renand.
On Morris’s state law claimfor libel, we affirm

Facts and Proceedi ngs Bel ow



On July 3, 2003, Morris obtained a “3-in-1 Credit Report”
through TrueCredit’'s internet website.!? The 3-in-1 report
purported to show Morris’s account history information as provi ded
by the three major credit reporting bureaus: Experian, TransUni on,
and Equifax.? The 3-in-1 report from July 3 contained severa
pi eces of information about Morris that he wanted either changed or
del et ed. Morris wote a letter to Equifax® on July 16, 2003
identifying these itens and stating, “False information in the
credit report that you dissem nate about ne is causing ne harm”
One of the itens identified by Morris for correction was a charge
account with RNB-Target (Target). The 3-in-1 report showed that
Experian, TransUnion, and Equifax all reported that Mrris had
joint responsibility for this account, that the account’s condition
was “Derogatory” and its pay status was “Coll ection/ Chargeoff” of

t he past due anount of $253. In his letter to Equifax, Mrris

The TrueCredit website states that TrueCredit is
“ImMajority owned by TransUnion.” See
http://ww. truecreditcorporate.confabout. htm (last visited June
26, 2006). In addition, the printout of Mrris's TrueCredit *“3-
in-1 Credit Report” includes the followi ng statenent: “Brought to
you by TransUnion.”

The 3-in-1 report also showed a list of the conpanies that
had recently requested Mrris’'s credit report and the date of
each request. For each entry on this list, a credit bureau was
al so listed; presumably, the bureau listed was the one that
provided to TrueCredit the data on that entry on the list. The
only three credit bureaus identified in this list were Experian,
TransUni on, and Equi f ax.

Morris also wote letters to TransUni on and Experian, but
only the letter to Equifax is involved in this case.
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stated, “lI owe Target nothing,” and explained that the account in
guestion had been opened by Rebecca Morris while she was married to
Morris, that the account was never a joint account, that Morris
di vorced Rebecca in April 2001, and that the charge in question had
been effected by Rebecca in late 2001 after the divorce. 1In the
letter to Equifax, Mourris stated that he had i nfornmed Target of his
position on this account, and he also stated that “Target’s
bureaucratic bungling is solely responsible for this false
information that Target has furnished to you.” Morris demanded
that Equifax correct the information about the Target account and
also that Equifax show the information as “disputed” in the
meanti ne. Morris's letter also requested that Equifax give its
i medi ate attention to the disputed itens and stated that Mrris
was in the process of refinancing his hone nortgage and that he
woul d hol d Equi fax responsi bl e for substantial damages in the event
he could not obtain the | owest interest rate avail able because of
an incorrect credit report.

Equi fax received Mrris’'s letter on July 19, 2003. Equifax
t ook none of the action denmanded by Mrris, but instead responded
by sending Morris a letter dated July 24, 2003, stating that
“Equi fax does not nmaintain or service the information contained in
your credit file.” Equifax's letter also informed Morris that his
letter of July 16 had been forwarded to CSC Credit Services (CSC)

whi ch, according to Equifax, is “the credit reporting agency which



researches the credit file concerns of consuners living in
[Morris’s] area.” The July 24 letter from Equi fax al so provi ded
Morris with contact information for CSC and directed Mrris to
contact CSC if he had any further concerns or needed additional
hel p.

It is not clear fromthe record when Equi fax actually mail ed
Morris’s July 16, 2003 letter to CSC, but it is clear that CSC
received the forwarded letter on July 29, 2003. In response to
Morris’s letter, CSC sent an Automated Consuner Dispute
Verification (ACDV) to Target on August 1, 2003. In its August 13,
2003 response to CSC, Target did not tell CSCto stop reporting the
account in question as a joint account with Morris. Equi f ax
admttedly, and CSC al |l egedly, did not report the results of this
reinvestigation to Morris in August 2003. In Septenber 2003, CSC
sent another ACDV to Target. In its Septenber 19, 2003 response to
CSC, Target again did not tell CSCto stop reporting the account as
a joint account. Wile Equifax again did not report the results of
this reinvestigation to Mirris, CSC did report the results to
Morris by letter dated October 3, 2003, seventy-six days after
Equi fax received Morris’s dispute letter (and sixty-six days after
CSC received Morris’s letter forwarded from Equi f ax).

On Cctober 31, 2003, Morris obtained a “3 Bureau Online Credit



Report” fromconsunerinfo.com* This 3 Bureau report, like the 3-
in-1 report fromJuly 3, 2003, purported to show Morris’s account
hi story i nformati on as provided by the three najor credit reporting
bureaus: Experian, TransUni on, and Equi fax. On the 3 Bureau report
from Cctober 31, 2003, the past due anount of $253 from the
di sputed Target account was still displayed under all three of the
maj or bureaus, although Equifax no longer reported it as a “RNB-
Target” account as did Experian and TransUnion, but instead
reported it under the account heading of “Retailers National B.”
The remarks in the Equifax columm for “Retailers National B
stated, “Consunmer says acct. is responsibility of separated or
di vorced spouse.” In addition, the paynent status for this account
was shown in the Equifax colum as “Bad debt & placed for
collection & skip.” On January 8, 2004, Morris filed suit in
Texas state court agai nst both Equi fax and CSC asserting clains for
violations of the reinvestigation requirenents of the Fair Credit
Reporting Act, 15 U S.C. 81681li, and also a state law libel claim
In this original petition, Mrris alleged danmages from receiving
hi gher insurance quotes and from being unable to refinance his
nortgage at a nore favorable rate. Equifax, with CSC s consent,
tinmely renoved the case tothe United States District Court for the

Sout hern District of Texas.

*On its website, Consunerinfo.comidentifies itself as “An
Experian conpany.” See http://ww. consunerinfo.com (last visited
July 5, 2006).



In md-January 2004, Morris received a letter fromCapital One
di sapproving Mrris's request for a Capital One credit card. In
its letter, know as an “adverse action” letter from the
requirenents of 15 U S.C. 8§ 1681lm Capital One provided the
follow ng reasons, inter alia, for not approving Morris’ s request:
the “presence of a collection record” and “too nmany 30-day
del i nquencies on Installnent Trades.” The Capital One letter also
stated that its decision “was based in whole or in part on
i nformati on contained in consuner credit report [sic] obtained from
the credit bureau(s) |isted below” The letter then listed
Equi fax, Experian, and TransUni on. About the same tinme, Morris
received a letter from G tibank di sapproving Mirris’'s application
for a Gti PlatinumSel ect MasterCard account. Citibank identified
the following reason for its disapproval: “A delinquent credit
obligation(s), either paid or unpaid, was recorded in your credit
bureau report.” Mich like the Capital One letter, the Ctibank
letter stated that the “decision was based in whole or in part on
informati on obtained in areport fromthe consuner reporting agency
listed below.” Unlike Capital One, however, the G tibank letter
listed only one consuner reporting agency —Equifax. Neither the
Capital One letter nor the Ctibank letter nade any nention of

CSC. ®

*According to the FTC, the consunmer report user’'s adverse-
action letter “should provide the nane and address of the
consuner reporting agency fromwhich it obtained the consuner
report, even if that agency obtained all or part of the report
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On January 24, 2005, Morris filed his first amended conpl ai nt,
whi ch incorporated the January 2004 denials of credit by Capital
One and Citibank. At sone point Mdrris sued Target in a separate
action and followng that suit Target sent (to precisely whomis
unclear) a wuniversal automated data form resulting in the
chal | enged information being renoved from consuner credit reports
on file respecting Morris. Morris and CSC settl ed and on March 4,
2005, Morris filed an unopposed notion to di sm ss w thout prejudice
his clainms against CSC, which was granted on March 8, 2005,
di smssing CSC fromthe present case.

On March 22, 2005, Morris filed a notion for partial summary
j udgnent based on Equifax’s adm ssion that it did not conply with
the FCRA's reinvestigation provisions, 15 U S.C 8§ 1681li. Also on
March 22, Equifax filed a notion for sunmary judgnment on both of
Morris’s clains, arguing that its receipt of Mrris’s dispute
letter did not trigger any obligation on its part to conply with
section 1681li, and on the ground that Mrris's |ibel claim was

barred under section 1681lh(e)® and conditional privilege under

from anot her agency.” FTC Commentary on the Fair Credit
Reporting Act, 16 CF. R pt. 600, App. 8 615 T 13 (enphasis
added) .

®Section 1681h(e) provides:
“(e) Limtation of liability

Except as provided in sections 1681n and 16810 of
this title, no consuner may bring any action or
proceeding in the nature of defamation, invasion of
privacy, or negligence with respect to the reporting of
i nformati on agai nst any consuner reporting agency, any
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Texas state | aw. The case was referred to a magi strate judge
who, on June 10, 2005, recomrended that the district court deny
Morris’s notion for partial summary judgnent and grant Equifax’s
nmotion for summary judgnent. The magi strate judge recomended
summary judgnent for Equifax on Mirris’s FCRA cl ai m because CSC,
not Equifax, owned Morris’s file and only CSC had the authority to
nmodi fy the information in Morris’s file. The nmagistrate judge al so
recommended summary j udgnment for Equifax on the |ibel clai mbecause
“the court finds that Plaintiff failed to raise a fact issue on
malice or willful intent.” 1In addition, the magi strate judge noted
that, although “[t]he record denonstrates that Equifax published
Plaintiff’s credit information[,] [n]othing in the record suggests
that Equifax knew or should have known at that tinme that the
information was fal se.”

Morris filed objections to the magi strate judge’s nenorandum
and recommendati on, arguing that the | anguage of the FCRA does not
allow a consuner reporting agency to avoid the reinvestigation

obligations of 15 U.S.C. 8 1681i sinply because it does not “own”

user of information, or any person who furnishes
information to a consuner reporting agency, based on

i nformati on di scl osed pursuant to section 1681lg, 1681h,
or 1681mof this title, or based on information

di scl osed by a user of a consuner report to or for a
consuner agai nst whomthe user has taken adverse
action, based in whole or in part on the report except
as to false information furnished with malice or
wWllful intent to injure such consuner.”

15 U.S.C. § 1681h (1998).



the file. In his objections, Murris also argued that he had raised
a fact issue concerning Equifax’s “malice” in that his evidence
shows “Equi fax knew of the falsity because Morris told themof the
falsity, and Equifax did nothing but continue to publish the sane
false information wthout any effort to ascertain the truth.”
After reviewing Murris’s objections, the district court, on June
28, 2005, adopted the nmmgistrate judge's nenorandum and
recommendation and entered a final judgnment that Morris take
not hi ng agai nst Equifax. Morris tinely appeal ed.
Jurisdiction and Standard of Review

The district court had jurisdiction under 28 U . S.C. § 1331 and
15 U.S.C. 8 1681p, and we have jurisdiction under 28 U . S.C. § 1291.
W review a district court’s grant of summary judgnent de novo.
Summary judgnent is proper if, after adequate opportunity for
di scovery, the pl eadi ngs, depositions, answers to interrogatories,
and adm ssions on file, together with any affidavits filed in
support of the notion, show that there is no genuine issue as to
any material fact and that the noving party is entitled to judgnent
as a matter of law. Young v. Equifax Credit Information Services,
Inc., 294 F.3d 631, 635 (5th Gr. 2002).

Di scussi on

1. The Fair Credit Reporting Act Caim

A. Background

The purpose of the Fair Credit Reporting Act (FCRA) is “to



require that consuner reporting agencies adopt reasonable
procedures for neeting the needs of commerce for consuner credit.
in a mnner which is fair and equitable to the consuner
i n accordance with the requi renents of this subchapter.” 15 U S.C.
8§ 1681(b) (1998) (enphasis added). |In July 2003, when Morris sent
his dispute letter to Equifax, the FCRA provided the follow ng
general requirenents for reinvestigations by a consuner reporting
agency:

“I'f the conpleteness or accuracy of any item of
information contained in a consuner’s file at a consuner
reporting agency is disputed by the consuner and the
consuner notifies the agency directly of such dispute,
t he agency shall reinvestigate free of charge and record
the current status of the disputed information, or delete
the itemfromthe file in accordance with paragraph (5),
before the end of the 30-day period begi nning on the date
on which the agency receives the notice of the dispute
fromthe consunmer.” 15 U.S.C. 8§ 1681li(a)(1) (A (1998)
anended by Fair and Accurate Credit Transactions (FACT)
Act of 2003, § 316, Pub. L. 108-159, 117 Stat. 1952

1996. '

'Section 1681a provides: “(g) The term‘file’, when used in
connection with informati on on any consuner, neans all of the
informati on on that consuner recorded and retai ned by a consuner
reporting agency regardless of how the information is stored.”

| n Decenber 2003, the general requirenents of §
1681li (a) (1) (A) were anended to accommbdate new, |ess stringent
requi renents for consuner reporting agencies known as
“resellers.” The anendnents were part of the Fair and Accurate
Transactions (FACT) Act of 2003, which tasked the Federal Trade
Comm ssion and the Board of Governors of the Federal Reserve
Systemto jointly establish the effective dates for the various
provi sions of the FACT Act. The relevant changes to § 1681li were
made effective Decenber 31, 2004. 16 CF. R 8 602.1(c)(3)(xvi-
Xvii). Thus, it is the pre-FACT Act version of the FCRA that
governs this case. Nonetheless, the general requirenents for
rei nvestigation now provide:
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“Subj ect to subsection (f) of this section, if the
conpl eteness or accuracy of any itemof information
contained in a consuner's file at a consuner reporting
agency is disputed by the consuner and the consuner
notifies the agency directly, or indirectly through a
reseller, of such dispute, the agency shall, free of
charge, conduct a reasonable reinvestigation to
determ ne whet her the disputed information is

i naccurate and record the current status of the

di sputed information, or delete the itemfromthe file
i n accordance with paragraph (5), before the end of the
30-day period beginning on the date on which the agency
receives the notice of the dispute fromthe consuner or
reseller.” 15 U S. C 8§ 1681li(a)(1) (A (Supp. 2006)
(enphasi s added).

The italicized portions above represent the additions made to
this subsection by the FACT Act. The FACT Act al so defined
“reseller” for the first tine:

“The term ‘reseller’ nmeans a consuner reporting agency
t hat - -

(1) assenbles and nerges information contained in the
dat abase of another consuner reporting agency or
mul ti pl e consuner reporting agenci es concerni ng any
consuner for purposes of furnishing such information to
any third party, to the extent of such activities; and

(2) does not maintain a database of the assenbl ed or
merged i nformation fromwhi ch new consuner reports are
produced.” 15 U.S.C. 8§ 168la(u) (Supp. 2006).

The FACT Act al so added new subsection 1681i (f), which provides

| ess stringent reinvestigation requirenents for resellers. Under
8 1681(f) resellers are made exenpt fromthe reinvestigation
requi renments of 8 1681 except that resellers who receive notice
of a dispute froma consuner nust, within five business days of
receiving the notice determ ne whether the reseller’s act or

om ssion resulted in the disputed informati on being inaccurate or
i nconplete and, if not, the reseller, within the sane five

busi ness days, must convey the notice of the dispute, along with
all relevant information provided by the consuner, to the
consuner reporting agency fromwhich the reseller obtained the

di sputed information. 15 U.S.C. 8§ 1681i(f)(Supp. 2006). That
consuner reporting agency nust then conduct its reinvestigation
per 8 1681li and provide the results of the reinvestigation to the
reseller which nmust imedi ately convey those results to the
consuner. |d.
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Morris all eges that Equifax failed to neet the requirenents of
section 1681li after Morris notified Equifax directly of his dispute
wth the credit information that Equi fax had reported to TrueCredit
and that Mrris had seen on the 3-in-1 Credit Report.® In its
nmotion for summary judgnent, Equifax does not argue that it net the
section 1681li requirenents, but instead argues that “Equifax does
not have a duty to reinvestigate consuner disputes on credit files
owned by affiliates.” To understand this argunent, one needs first
to understand the rel ationship between Equi fax and CSC. Al though
Equifax is a nationw de consuner reporting agency, it does not
“own” credit files on consuners living in certain geographic areas.
In these certain areas, Equifax contracts with a wholly separate
entity —referred to (perhaps m sl eadingly) as an affiliate — which
does own a credit file on the consuners in that area. One such is
former defendant CSC, whose territory enconpasses all or parts of
eight states, including the area of Texas in which Mirris lives,
and whose consuner files nunber in the tens of mllions. Li ke
Equi fax, CSCis generally a consuner reporting agency. Equifax and

CSC have entered into a contract under which CSC stores its credit

8 A consuner reporting agency’'s obligation to reinvestigate
disputed itens is not contingent upon the consuner’s having been
deni ed a benefit or having asserted any rights under the FCRA
other than disputing itens of information.” FTC Comrentary on
the Fair Credit Reporting Act, 16 CF. R pt. 600, App. 8§ 611 7 9.
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files in an Equi f ax- owned conput er system known as ACROPAC.° When
a CSC-owned file such as Morris’s is stored i n ACROPAC, apparently
any custoner of either Equifax or of any of Equifax's “affiliates”
(including CSC) can obtain the information contained in the CSC
file. 1t likew se appears that: CSC pays Equifax a fee for each
billable inquiry that is nmade into the ACROPAC system as to any
CSC-owned file; in addition, the revenue associated with each
billable inquiry is shared between the file’'s “owner” (in this
case, CSC) and the conpany (either Equifax or one of the
affiliates) whose custoner nmakes the billable inquiry. Thus, as we
generally understand it: when a CSC custoner requests Mirris’'s
credit report, all of the revenue fromthat billable inquiry would
go to CSC, and CSC woul d then pay Equifax the billable inquiry fee;
on the other hand, when an Equifax custoner requests Mrris’s
credit report, CSC and Equi fax divide the revenue and CSC t hen pays
Equi fax the sane billable inquiry fee.

B. File ownership

®Under this contract, the ownership of the credit file is
based on the residence of the consuner. |If Mrris were to nove
out of a CSC area and into an area where Equi fax owned the credit
files, his credit file in the Equi fax system woul d then
apparently be owned by Equifax rather than CSC. Conversely, when
a consuner noves froman Equifax area into a CSC area, the credit
file previously owned by Equifax woul d apparently then be owned
by CSC. The ACROPAC systemis generally described in our
unpubl i shed opinion, CSC Credit Services, Inc. v. Equifax Inc.,
119 Fed. Appx. 610, 611-12 (5th Gr. Dec. 27, 2004). Equifax
states that approxinmately 20% of the credit files in ACROPAC are
owned by Equifax’s affiliates, and that CSC is by far the | argest
affiliate.
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Equi fax’ s summary-j udgnent argunent relied onits contractual
relationship with CSC. At the district court, Equifax did not
dispute that it is in general a consuner reporting agency,; instead,
Equifax sinply argued that it was CSC s responsibility — not
Equifax’s — to reinvestigate Mrris’'s dispute. According to
Equi f ax, because CSC “owns” Morris’s file and only CSC can | awful |y
make any deletions, additions or alterations to it, only CSC is
subject to the requirenents of section 1681li respecting that file.

The district court, by adopting the magistrate judge's
menor andum noted that, although “[t]he parties agree that Equifax
and CSC are consuner reporting agencies[,] . . . [t]he questionis
whet her Equifax is the consuner reporting agency on which the
statute places the burden of investigation for Plaintiff’s credit
file.” The district court accepted Equifax’s argunent, holding
that “[t]he better interpretation [of section 1681li] is that the
consuner reporting agency that owns the consuner’s file and has the
authority to nodify the information therein is the only agency
obligated by section 1681li to reinvestigate the challenged credit
report.”

Wil e no federal court of appeal s has addressed this question,
Equi fax has successfully made this argunent in at |east two other
federal district courts. See Zotta v. NationsCredit Financia
Services Corp., 297 F. Supp. 2d 1196, 1206 (E.D. M. 2003)(“In

light of plaintiffs’ concession that Equifax does not own and
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maintain plaintiffs’ credit files . . . , the court concludes
Equifax is entitled to sunmary judgnent.”); Slice v. Choi ceDATA
Consumer Services, Inc., No. 3:04-CV-428, 2006 W 686886, *6
(E.D. Tenn. March 16, 2006) (“[B]ecause Equifax does not own
plaintiff’s credit file, it cannot be liable for conducting a
reinvestigation of that file.”) (citing the |lower court’s opinion
in the present case). Cf. Gohman v. Equifax Information Services,
L.L.C, 395 F. Supp. 2d 822, 826 n.3 (D. Mnn. 2005) (“[T]he court

declines to hold that Equifax is not subject to section 168le
merely because it does not own or maintain plaintiff’'s file.
Section 168le(b) is not limted to [consuner reporting agencies]
who own and maintain credit files.”).1

The district court in this case did not nenti on Gohman, but it
did cite Zotta. The court acknow edged that the Zotta case is

wanting in | egal analysis, but held that Zotta “seens to reach the

YSection 1681e(b) provides that “[w] henever a consumner
reporting agency prepares a consuner report it shall follow
reasonabl e procedures to assure maxi mnum possi bl e accuracy of the
i nformati on concerning the individual about whomthe report
relates.” 15 U.S.C. 8§ 1681e(b) (1998).

However, in Gohman the evidence showed “that Equifax
prepared her [plaintiff’s] consunmer reports, including the
report” allegedly causing the clained danage. 395 F. Supp. 2d at
826 n.3. Here the district court did not determne (and the
evi dence does not show) that Equifax “prepared” the consuner
report in question on Murris. Slice distinguishes Gohman on the
basis that, unlike the situation in Gohman, “Equifax did not
prepare any of the consuner reports at issue in this case.”
Slice, 2006 SW 686886, at *6.
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correct conclusion.”' W disagree.

The version of section 1681li that governs this case does not
di stingui sh between t he consuner reporting agency (CRA) that “owns”
the consuner’s credit file and the CRA that sells, or, to use
Equifax’s term “distributes” the consuner’s credit file. The nore
recent version of section 1681li, however, as anended by the FACT
Act, does distinguish between a CRA and a CRA that operates as a
“reseller.” See supra note 7. It is possibly helpful to
under st and why Congress added the reseller provisions to section

1681i . Under the pre-FACT Act version of section 168li, the

Y'n this case, the magistrate judge’s nmenorandumto the
district court also cited the foll ow ng | anguage from Bruce v.
First US A Bank, Nat’'l Ass’n, 103 F. Supp.2d 1135, 1140 (E. D
Mo. 2000): “When a consuner in Mssouri disputes an itemon an
Equi fax or CSC credit report, CSC is responsible for performng
the necessary investigations, updates or revisions.” The quoted
| anguage from Bruce is not particularly hel pful, however, because
both Equi fax and CSC had already settled out of that case and the
quot ed | anguage cones from Bruce’ s “Factual Background” section
and plays no part in the decision. See id. at 1139-40.

The Bruce opinion, however, is interesting for another
reason related to the reinvestigation of consuner disputes. In
Bruce, as in this case, CSC “owned” the consuner’s [Bruce’s]
credit file. |Id. at 1140. Wen Bruce first disputed account
information that was reported by Equifax, it was CSC that
rei nvestigated by sending a consuner dispute verification (CDV)
to First U S A Bank. 1d. at 1140-41. However, when Bruce then
sent to Equi fax another dispute letter, “[t]his tinme, Equifax
forwarded a CDV formto First U S A” 1|d. at 1141. According to
the Bruce opinion, “First U S A returned the formto CSC.” 1d.
This appears to possibly be an exanple of Equi fax conducting a
reinvestigation for a file that is not owned by Equifax, but by
CSC. Al though Equifax has never stated in this case that it
coul d not have conducted a reinvestigation of Murris's file, it
inplied as nuch. Equifax, however, has always expressly
mai ntai ned that it could nake no change in a CSC file.
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Federal Trade Comm ssion (FTC) seens to have enforced the
requi renents of section 168li generally against CRAs involved in
reporting the consuner’s informati on —not against just the CRA
that owned the consuner’s credit file, but al so against CRAs that
acted as resellers of that file. See In the Mtter of First
Anmerican Real Estate Solutions, LLC 127 F.T.C 85 (1999). I n
hearings on H R 2622, which becane the FACT Act, the FTC
testified, “Persons who purchase consuner reports for resale (al so
known as ‘resellers’) are covered by the FCRA as consuner reporting
agenci es and have all the obligations of other CRAs, including the
duty to reinvestigate . . . .” HR 2622—Fair and Accurate Credit
Transactions Act of 2003: Hearing Before the H Comm on Fi nanci al
Services, 108th Cong. (July 9, 2003) (prepared statenent of the
Federal Trade Commin). Although the FTC applied the requirenents
of section 1681li to resellers, it recognized that these

requirenents “do not work well when applied to resellers.” 1d.?*?

2The FTC recogni zed the followi ng problens that a reseller
faces when attenpting to conply with the reinvestigation
requirenents of § 1681i:

“[T]he reseller may neet resistance in getting the
creditor who originally furnished the information to

i nvestigate the dispute, because the creditor has no
relationship with the reseller. Yet, if the reseller
sends the dispute to the relevant repository [the CRA
that maintains the consuner’s file], that repository
currently has no legal obligation to reinvestigate,
because the dispute did not cone directly fromthe
consuner.” H R 2622—Fair and Accurate Credit
Transactions Act of 2003: Hearing Before the H Comm
on Financial Services, 108th Cong., Serial No. 108-47,
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Nonet hel ess, prior to the FACT Act’s anendnents, the FTC seens to
have considered the requirenents of section 1681li to be generally
applicable to CRAs that were notified of a dispute directly by the
consuner, whether they be the owner of the file or a reseller of
the file. Wiile the FTC s position on this question is only
advisory in nature, it may provide hel pful guidance to the courts.
See Fischl v. General Mdtors Acceptance Corp., 708 F.2d 143, 149
n.4 (5th Cr. 1983). Because the governing version of section
1681i does not distinguish between a CRA that owns the consuner’s
credit file and a CRA that distributes the consuner’s credit file,
we hold that the nere fact that a CRA does not own a consuner’s
file does not of itself necessarily relieve that CRA of the
reinvestigation requirenents of the FCRA, 15 U.S.C. § 1681i.1%

Qur opinion in this respect is bolstered by the precise

scenario presented in this case, in which CSC initially was not

at 216 (July 9, 2003) (prepared statenent of the
Federal Trade Conmmi n).

Based in part on these problens, the FTC supported the FACT Act’s
amendnents to 8§ 1681i in order “to better address reinvestigation
duties when a reseller is involved.” 1d. The anended version of
8§ 1681i addresses at |east sone of these problens. See supra
note 7.

BEqui fax has not argued that here it would be a “reseller”
as defined in the FACT Act anmendnents to the Fair Credit
Reporting Act (see note 7, supra). Rather, it stated at oral
argunent “we don’t neet the technical terns of the reseller prong

[ because] we do not nmaintain a database . . . | do not
belleve that the relatlonshlp here is addressed in the Fair
Credit Reporting Act. See 15 U.S.C. § 1681a(u) (Supp. 2006) (*

mai ntain[] a database . . . fromwhich new consuner reports
are produced”).
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notified directly by Muxrris of the dispute. Under the governing
version of section 1681li, CSC arguably did not have a statutory
obligation to conduct a reinvestigation when Equifax forwarded
Morris’s dispute letter to CSC because Mourris did not notify CSC
directly of his dispute. See Welan v. Trans Union Credit
Reporti ng Agency, 862 F. Supp. 824, 832-33 (E.D.N. Y. 1994) (granting
summary judgnent for CRAs all eged to have violated § 1681i because
the consuner did not notify the CRAs directly of his dispute but
instead notified the creditor who had furnished the disparaging
information and that creditor then notified the CRAs); see also FTC
statenent quoted supra note 12. If Equifax’s interpretation is
conbined with such an application of the “notify directly”
requi renent of section 168li, neither Equifax nor CSC were
obl i gated under section 1681li to reinvestigate Morris’'s dispute.
Wi | e Equi fax forwarded Morris’s letter to CSC, Equifax says it did
this due to its own internal policy, not due to any FCRA

requi renents. 1°

“Equi fax states that CSC has adnitted in this case to having
the responsibility to conply with the reinvestigation
requirenents of § 1681i.

However, under Gohman, if Equifax “prepare[d]” a consuner
report on Morris it was required by 8 1681le(b) to foll ow
reasonabl e procedures to achi eve accuracy. See note 10 supra.

Blnits brief to this court, after Equifax stated that it is
“the policy and procedure of Equifax . . . to forward any such
mail to the correct Affiliate inmediately upon receipt of such
mai | by Equifax,” Equifax went on to state, “This is beyond what
the FCRA requires.”
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The purpose of the FCRA is to require consuner reporting
agencies to “adopt reasonable procedures . . . in accordance with
the requirenents” of the FCRA. 15 U. S.C. 8 1681(b) (1998). Here,
Morris viewed adverse credit information apparently transmtted to
TrueCredit from the Equifax conputer, and Mrris then contacted
Equifax directly to dispute the accuracy of that information in
accordance with the FCRA. Section 1681i provides the “Procedure in
case of disputed accuracy” and includes specific tinme requirenents
to ensure that consuner disputes are handl ed expeditiously. The
procedures adopted by Equifax, while arguably reasonable, are not
in accord with the requirenents of section 1681i.

C. Oher section 1681li liability issues

Equi fax also argues that, “although Equifax is a consuner
reporting agency, it did not act as one here because it did not
‘assenbl e’ or ‘evaluate’ the consuner credit information contained
in Mrris’ credit file. . . . Equifax’s role here was nerely that
of distributor.” The FCRA defines a consuner reporting agency
(CRA) as foll ows:

“[Alny person which, for nonetary fees, dues, or on a

cooperative nonprofit basis, regularly engages in whole

or in part in the practice of assenbling or evaluating

consuner credit information or other information on

consuners for the purpose of furnishing consunmer reports
tothird parties, and whi ch uses any neans or facility of

interstate commerce for the purpose of preparing or
furni shing consuner reports.” 15 U. S . C 8§ 168la(f)
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(1998) .1

The district court did not address whet her Equi fax either
assenbled or evaluated consuner credit information wth
respect to Morris, or acted as a CRArespecting Murris, within
the neaning of section 168la(f). Equifax did not expressly
make that argunment in the district court and it is not clear
to us that the present record evidence adequately resolves
those questions (or whether Equifax “prepared” a consuner

credit respecting Morris).t In these circunstances we

*The FCRA does not define any version of “assenble” or
“evaluate.” Nor is there any such definition in any applicable
regul ation. Mreover, 15 U S.C. § 168le(e)(2) identifies the
“Responsibilities of procurers for resale,” which indicates that,
at least for purposes of § 168le, a “procurer[] for resale” is
distinct froma “consuner reporting agency.” On the other hand,
an FTC staff opinion letter has stated that “it is clear froma
review of the legislative history that Congress intended for the
FCRA to cover a very broad range of ‘assenbling’ or ‘evaluating’
activities” and notes |egislative history indicating that
resellers are considered consuner reporting agencies even though
a reseller “may do nothing nore than transmt to their custoners
a report obtained from another consuner reporting agency.” FTC
Staff Opinion Letter (June 9, 1998), available at 1998 W
34323759.

15 U.S.C. 8§ 1681s(a) (1998) gives the FTC adm ni strative and
enforcenent powers respecting the FCRA

YO her possibly relevant aspects of the relationship between
Equi fax and CSC and their respective custoners with regard to
i ndi viduals whose files are owned by CSC but are stored on the
Equi f ax ACROPAC conputer systemare unclear and |argely
unexplained in the record as well as not being expressly
addressed by the district court. Nor does the record reflect the
preci se content of the information transmtted out of the Equifax
ACROPAC conputer systemw th respect, for exanple, to whether (or
how or in what circunstances) it identifies the file owner (e.g.,
CSCin Mrris’'s case) and/or the “evaluator” of the information
therein or the like. Nor does the record reflect whether any of
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conclude that it is preferable that Equifax’s contentions in
this respect be addressed in the first instance by the
district court on remand.®
2. The Libel daim
In his Texas law libel claim Mrris alleges that Equifax
i bel ed hi mby continuing to publish the adverse credit information
regardi ng the Target account after Morris notified Equifax that the
information was false. Inits notion for summary judgnent, Equifax
argues that Morris's state law libel claimis precluded under both
15 U.S.C. 8§ 1681lh(e) and Texas’'s | aw of conditional privilage.
Section 1681h(e) bars a consuner frombringing any claim®“in
the nature of defamation . . . with respect to the reporting of
informati on against any consuner reporting agency, any user of

i nformati on, or any person who furnishes information to a consuner

reporting agency . . . except as to false information furnished
wth malice or wwllful intent to injure such consuner.” 15 U. S. C
8§ 1681lh(e) (1998). In addition, the Suprenme Court of Texas has

agreed, with certainlimtations not applicable here, that “reports

of mercantile or other credit-reporting agencies, furnished in good

the material conprising Morris’'s file in the Equifax ACROPAC
conputer systemwas “recorded” by Equifax (see 8§ 168la(g), note 7
supra).

¥To the extent summary judgnment is enployed on renmand, the
court will, of course, have to determ ne whether the materi al
facts are undi sputed, and, to insure that the respective parties
have proper notice, further summary judgnent notions and
responses woul d appear to be necessary.
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faith to one having a legitimate interest in the information, are
privileged.” Dun & Bradstreet, Inc. v. O Neil, 456 S. W2d 896, 898
(Tex. 1970) (quotations omtted). As the Texas Suprene Court
expl ained, “Such privilege is ternmed conditional or qualified
because a person availing hinself of it nust use it in a |aw ul
manner and for a | awful purpose. The effect of the privilegeis to
justify the communication when it is nade without actual nmalice.”
| d. at 899 (enphasis added; quotations omtted). Morris does
not allege that Equifax willfully intended to injure him but he
does allege “malice.” Al though the FCRA does not define nmalice, we
have previously applied the comon-|law standard for nmalice when
both parties agreed to such application. See Cousin v. Trans Union
Corp., 246 F.3d 359, 375 (5th GCr. 2001) (requiring the plaintiff
to show that “the defendant when he published the words — (1)
either knew they were false, or (2) published them in reckless
di sregard of whether they were true or not”). In this case, we
cannot say the parties agree to such application because Equifax
has not addressed the “nalice” exception to preenption under
section 1681h(e). Morris has relied on Thornton v. Equifax, 619
F.2d 700 (8th G r. 1980), an FCRA case in which the Eighth Grcuit
“cite[d] the New York Tines standard as an exanple of a type of

mal i ce necessary to overcone a qualified privilege.” 1d. at 705.
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(citing New York Tinmes v. Sullivan, 84 S.Ct. 710, 726 (1964)).1%
We apply that standard in this case, and we agree with the district
court that Mrris presented no evidence that Equifax published
fal se statenents about Morris know ng the statenents were fal se or
wth a reckless disregard of whether they were false.

While Mirris has presented evidence that Equifax knew that
Morris clainmed that there were fal se statenents in the information
t hat Equi fax was publishing about Mrris, this evidence does not
show that Equi fax knew these statenents were false. Mrris also
argues that Equifax had a reckless disregard for whether the
statenents were false because “Equifax continued to publish the
sane false information about Mrris without lifting a finger to
determ ne whether the information was false or not.” To show
“reckl ess disregard,” however, Morris nust present “sufficient
evidence to permt the conclusion that the defendant in fact
entertai ned serious doubts as to the truth of his publication.”
St. Amant v. Thonpson, 88 S. C. 1323, 1325 (1968) (enphasis

added).?® In this case, there is no such evidence. As there is no

BUnder the New York Tines standard, a statenent has been
made with “actual malice” if it was nmade “wth know edge that it
was false or with reckless disregard of whether it was fal se or
not.” New York Tinmes Co. v. Sullivan, 84 S.C. 710, 726 (1964).

®See al so, e.g., Casso v. Brand, 776 S.W2d 551, 558 (Tex.
1989) (quoting with approval the above passage from St. Amant);
Peter Scal amandre & Sons, Inc. v. Kaufman, 113 F.3d 556, 561 (5th
Cr. 1997) (sane). The federal, rather than state, summary
j udgnent procedure and standard applies to the Texas | aw
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evidence of nmalice, Mirris's libel claimfails under both section
1681h(e) and the conditional privilege under Texas | aw. 2
Concl usi on
For the foregoing reasons, we REVERSE the sunmmary judgnent on
the FCRA claim AFFIRMthe summary judgnent on the libel claim and
REMAND t he case for further proceedi ngs not inconsistent herewith
on the FCRA claim
REVERSED i n part, AFFIRMED in part, and REMANDED

defamation claim See Duffy v. Leadi ng Edge Products, Inc., 44
F.3d 308, 312-15 (5th Cr. 1995).

21f Equifax were to prevail on its argunent that it is not a
consuner reporting agency, it would likely | ose the protection of
8§ 1681h(e). MNonetheless, Mxrris's libel claimstill fails in
this case because Equi fax enjoys Texas’'s conditional privilege.
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