UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

Uni ted States
V. ; No. 3:01cr106(JBA)
Wander More

Ruling on Motion under 28 U.S.C. 8§ 2255 [Doc. #74]

Wander Modrel has nmoved to vacate, set aside or correct
his sentence under 28 U. S.C. § 2255. For the reasons set out

bel ow, the nmotion is denied.

Backgr ound?

DEA agents recorded a tel ephone conversation between
Morel and a confidential source ("CS") on April 5, 2001, in
whi ch Morel quoted the price of heroin and cocaine by the
kil ogram ($71, 000 for heroin, referred to as "Martha," and
$26, 000 for cocaine, referred to as "Pedro"). PSR 1Y 7-9;

[ Doc. #74] at 3. Morel and his co-defendant, M guel Vidal,
drove together to Stanford, Connecticut, where Mre
introduced Vidal to the CS and stated that Vidal owned the
her oi n. PSR 1 9-12; [Doc. #74] at 4. The CS and Vi dal

reached an agreenment for the sale of heroin, with the CS

1Because the facts of the offense are set out
substantially the sanme in both the Pre-Sentence Report ("PSR")
and Morel’s 8 2255 notion, the Court concludes that there is
no di spute as to issues of fact.
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stating that he would first take a sanple, and if the sanple
was acceptable, he would purchase 500 grams. PSR | 14; [ Doc.
#74] at b5.

After reaching a plea agreement with the Governnent,

Morel entered a plea of guilty on August 29, 2001 to the sole

count of an indictnment charging himw th conspiracy to possess
with intent to distribute 500 grans or nore of heroin. He was
sentenced on Decenber 12, 2001 to a sixty-six nmonth term of

i nprisonment and an ei ght year term of supervised rel ease.

Al t hough the plea agreenment provided that the parties retained
their respective rights to appeal the sentence, no appeal was

filed.

On July 16, 2002, Morel filed the instant pro se notion
under 28 U.S.C. 8§ 2255, claimng that the Court should have
granted hima two-Ilevel reduction for having a mnor role in
the conspiracy. The Governnent opposes the notion, arguing
first that this claimcannot be reached because it was not
rai sed on direct appeal, and alternatively that such a

reduction is not warranted on the facts of this case.

1. Analysis
A "Conpl ete M scarriage of Justice"

The rule in the Second Circuit is clear:



| nsof ar as clains regarding a sentencing court’s
error in failing to properly apply the Sentencing

Gui delines are neither constitutional nor
jurisdictional, we join several other circuits in
hol di ng that, absent a conplete m scarriage of
justice, such clainms will not be considered on a 8§
2255 notion where the defendant failed to raise them
on direct appeal.

Graziano v. United States, 83 F.3d 587, 590 (2d Cir. 1996)

(citations omtted). 1In this case, there is no "conplete

m scarriage of justice" because the issue of a m nor

partici pant departure was specifically considered and rejected
by defendant’s counsel. Mrel’s attorney initially objected
to the portion of the draft pre-sentence report that declined
to recommend a downward departure, but then w thdrew that

obj ection after reviewing the transcripts of certain tape-
recorded conversations between Mrel and Vidal. See 12/4/01
PSR Addendum (" The defendant has w thdrawn his previous
objection to requesting a mnor role. This is based on a
review of the transcript.”). Thus, not only was this issue
wai ved by the absence of an appeal, it was specifically
considered and rejected by defendant’s attorney as not being

supported by the record.? These circunstances do not anount

2The Court notes that Morel’s notion raises no claim of
i neffective assistance of counsel. Cf. Johnson v. United
States, 313 F.3d 815, 817 (2d Cir. 2002) (district court erred
in applying Graziano "conplete m scarriage of justice"
standard when claimraised in petition was ineffective
assi stance of counsel, based on counsel’s failure to object to
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to a "conplete mscarriage of justice." Cf., e.qg., Gaziano,
83 F.3d at 589-590 (although defendant had a "col orable” claim
that his $250,000 fine "exceeded the applicable range

establi shed by the Sentencing Guidelines in effect at the tinme

he committed the offense,” there was no "conplete m scarriage
of justice" when he "was explicitly infornmed that he faced a
$250, 000 fine, and so informed, he voluntarily entered a plea

of guilty").

B. Entitlement to Reduction

In the alternative, even if the Court were to reach the
merits of Morel’s claimto a two-level downward departure for
bei ng a mnor participant, such claimis unavailing, as Morel
cannot establish, by the preponderance of the evidence, his

entitlenent to the departure. See United States v. Carpenter,

252 F.3d 230, 234 (2d Cir. 2001) ("The defendant bears the
burden of establishing by a preponderance of the evidence that

he is entitled to a mtigating role adjustnment under section

3B1.2 of the Sentencing Guidelines.") (citing United States v.
Cast afio, 234 F.3d 111, 113 (2d Cir. 2000)). Thus, even if
Morel’s claimis liberally construed as one of ineffective

assi stance of counsel, see supra note 1, it is still wthout

i ncorrect guidelines calculation).
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merit.

Morel discussed heroin prices with the CS, introduced
Vidal to the CS, and acconpanied Vidal to the site where the
purchase agreenment was reached. Throughout this nulti-day
event, Morel was clearly aware of the scope of the conspiracy
in question, as he quoted prices for 1000 grans of heroin and
was present when the CS agreed to purchase (subject to the
sanpl e being acceptable) 500 granms of heroin. He was
i ndi spensable to the conspiracy because there could have been
no agreenent if Vidal had not been introduced to the CS.
Taken together, the nature of Morel’s relationship to Vidal
and CS (facilitator of their introduction to each other), the
i nportance of Morel’s actions to the success of the venture,
and Morel’ s awareness of the nature and scope of the crim nal
enterprise all counsel against a downward departure for m nor
role, even if Mrel played a |l esser role than Vidal. United

States v. Yu, 285 F.3d 192, 200 (2d Cir. 2002) (quoting United

States v. Garcia, 920 F.2d 153, 155 (2d Cir. 1990)).

Morel s argunment that he is | ess cul pabl e than Vidal,
whi | e perhaps col orable on these facts, does not suffice to
show his entitlenment a reduction for mnor role, as the facts
do not suggest that Morel is substantially |ess cul pable than

t he average participant in a conspiracy such as the one



charged here. See United States v. Rahman, 189 F.3d 88, 159

(2d Cir. 1999) ("A reduction will not be available sinply
because the defendant played a | esser role than his
co-conspirators; to be eligible for a reduction, the

def endant’ s conduct nust be ‘mnor’ or ‘mnimal’ as conpared

to the average participant in such a crime.") (citing United

States v. Aimal, 67 F.3d 12, 18 (2d Cir. 1995)). Morel’s

reliance on United States v. LaValley, 999 F.2d 663 (2d Cir.

1993), is simlarly unavailing. |In LaValley, the Second
Circuit reversed the district court’s conclusion that, as a
matter of law, a "steerer or a facilitator” could not be a
m nor participant. The Second Circuit concluded that the
determ nation is fact-based, and remanded for consideration
under the appropriate standards. Here, under the factors as
set out in LaValley and other Second Circuit case |law cited
above, the Court has concluded that Morel would not be
entitled to a mnor role reduction. Thus, LaValley is of no

assi stance to Morel

[11. Concl usi on
For the reasons set out above, Mirel’s § 2255 notion
[Doc. #74] is DENIED. No certificate of appealability wl]l

i ssue, as Morel has not "made a substantial showi ng of the



deni al of a constitutional right." 28 U S.C. § 2253(c)(2).

I T 1S SO ORDERED

/sl

Janet Bond Arterton, U.S.D.J.

Dat ed at New Haven, Connecticut, this 17th day of April, 2003.



