IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Frances Connol |y : ClVIL ACTI ON
v, . 03-5444

Reliastar Life Ins. Co., Inc.

and

Madi son National Life Ins. Co.
and

Leonard Conrad c/o Reliastar Life
Ins. Co., Inc.

VEMORANDUM AND ORDER

Joyner, J. Novenber 13, 2006
Presently before the Court is Defendants Reliastar |nsurance
Conmpany, Inc.’s (“ReliaStar”), Madison National Life |Insurance
Conmpany’s (“Madi son”), and Leonard Conrad s (“Conrad”)
(collectively “Defendants”) Mtion for Summary Judgnent (“D.
Mot.”) (Doc. No. 12), Plaintiff Dr. Frances Connolly’'s (“Dr.
Connol l'y”) response (“Pl. Mt.”) (Doc. No. 13), and Defendants’
reply thereto (“D. Rep.”) (Doc. No. 14). For the reasons bel ow,
t he Court CRANTS Defendants’ Motion.

Backgr ound?

! The factual background is drawn primarily from
Def endant s’ Menorandum of Law in Support of Sunmary Judgnent (“D.
Meno.”) and supporting materials. Plaintiff offered little by
way of factual background and in nost instances does not contest
the events occurred in the manner and order as Defendants
describe. Wiere the parties disagree, the Court aptly makes
not e.



This is a dispute between an insurer and an insured. But
this is not an insurance dispute in the typical sense. Nor is it
a contract dispute (though Plaintiff suggests that). Dr. Frances
Connolly, Ph.D. is not claimng that her insurer (ReliaStar) or
its adm ni strator (Madison) or collection agent (Conrad) failed
to pay her any benefits due or investigate her claimto coverage
inatinly manner. Dr. Connolly does not allege that Defendants
owe her any benefits. |Indeed, it is ReliaStar who has cl ai ned
(in a separate action) that Dr. Connolly nust reinburse it for
recei ving excess benefits. And it is Defendants’ efforts to
coll ect these all eged excess benefits that has led to this
| awsui t . 2

Dr. Connolly clainms that Defendants’ conduct to coll ect
t hese noni es has been “outrageous, harassing and [in] bad faith.”
Plaintiff’s Menorandum of Law in Opposition (“P. Meno.”) at 1.
Specifically, her conplaint alleges that Defendants’ conduct
constitutes: (1) breaches of fiduciary, contractual and statutory
duties (Count 1); (2) violations of Pennsylvania s Unfair Trade
Practices and Consumer Protection Law (“UTPCPL"), 73 P.S. § 201
et seq., Unfair Insurance Practices Act (“UPA"), 40 P.S. 8§
1171.1 et seq., Unfair Cains Settlenment Practices Regul ation

(“UCSPR’), 31 Pa. Code 8 146.1 et seq. (Count I1);(3) deceit

2 It shortly will becone clear that Dr. Connolly did in
fact receive excess benefits.



(Count I11); and (4) bad faith in violation of 42 Pa. Con. Stat.
Ann. § 8371 (Count |V).?3

Until August 1999, Dr. Connolly was Director of Personne
for the WIlliam Penn School District (“WIIliam Penn”). See D.
Meno. at 5. That nonth she left her enploynent after becom ng
hi ghly distressed enotionally and filed a claimfor |ong-term
disability benefits. See id. ReliaStar was WIlliam Penn’s | ong-
termdisability insurance carrier. Madison was the |ong-term
disability plan’s (“Policy”) admnistrator. Madison granted Dr.
Connol ly’s claimand paid her full benefits for nearly 24 nonths.
See D. Meno., Ex. 3 (“Butters’ Decl.”), at 1 3. Dr. Connolly
does not contest that ReliaStar or Mdison pronptly investigated,
processed and paid her claim

Under the Policy, covered enpl oyees who becone di sabl ed
because of nmental illness — the basis of Dr. Connolly's claim-—
are entitled up to 24 nonths of benefits. See D. Meno, Ex. 2
(“ReliaStar Plan”) at Page 1 - Special Provisions. But these
benefits are reduced if the beneficiary receives certain “Q her
I ncone Benefits.” See ReliaStar Plan at p. 4. Included as “Qher
| ncone Benefits” is any incone received fromthe Social Security

Adm nistration or state retirement fund. See ReliaStar Plan at p.

3 Plaintiff originally filed this action on Septenber 8,
2003 in Phil adel phia County Common Pleas Court. Defendants
removed it to this Court on Septenber 29, 2003. See Doc. No. 1.
This Court has jurisdiction pursuant to 28 U.S.C. 8 1332(a)(1).

3



B(1) (defining “Qther Income Benefits”). Because the Policy
presunmes that a claimant will receive “other incone” in the form
of Social Security disability incone (“SSDI”) and state teachers’
retirement benefits, the Policy’ s adm nistrator (Madison) is
permtted to reduce benefits owed under the Policy by the
estimated anount of these presunmed benefits.*

To avoid this difficulty, Dr. Connolly entered into a
Rei nbur senent Agreenent with ReliaStar on Decenber 14, 1999. See
D. Menpb. at 3; Ex. 1 (“Reinbursenent Agreenent”).® This

agreenent was advantageous to Dr. Connolly because it all owed her

4 PRESUMPTI ON OF CERTAIN COVERAGES. It is presuned that all
of the following are true:

1. You are covered under the Federal Social Security Act,

and a state teachers retirenent fund or a state retirenent

fund.

2.You agree to apply for those benefits and/or any incone

benefit to which you may be entitl ed.

3. You are getting periodic cash paynents under such

progranms in an anount equal to the anpbunt you or your

dependents woul d recei ve were they receiving such paynents.

|f for any reason you are not eligible for Social Security, state
teachers, or state retirement benefits, you nmust give notice with
evidence of this at the tinme you file a claim ReliaStar Plan at
p. 5

®> The Rei nbursenent Agreenent states in full:

|, Frances T. Connolly, hereby agree to reinburse
ReliaStar Life Insurance Conpany for any overpaynent of
my claimthat may result fromretroactive benefits
received from Federal Social Security Disability, State
Retirenent Benefits, or other inconme benefits that may
be due ne as described on Page Bl of my Certificate of

| nsurance. My spouse, heirs, or assignees agree to

rei nburse the Conpany for retroactive benefits in the
event of ny death.



to receive nore than the Policy’s mninmum benefit of $100 per
nmonth i n advance of receiving SSDI and state teachers’ benefits.
See D. Menp. at 4; Butters Decl. at § 15. Once she received

t hose “ot her incone” benefits, Dr. Connolly was to reinburse

Rel i aSt ar/ Madi son for any overpaynent of benefits. Dr. Connolly
subsequently did receive SSDI and state teachers’ retirenent
benefits.® When Madison | earned that Dr. Connolly had received
t hese other benefits it naturally sought reinbursenent of the
excess benefits per the Rei nbursenment Agreenent. Madison
informed Dr. Connolly by letter on three separate occasions that
she needed to remt overpaid benefits based on her SSDI incone.
See D. Meno at 6; Ex. 7 (“Sept. 10, 2001 letter”); Ex. 8 (“Cct.
2, 2001 letter”); Ex. 9 (“Feb. 5, 2002 letter”).’” Defendants
claimthat Dr. Connolly refused to do so without justification.
See D. Menp at 6. Having been unsuccessful in obtaining

rei nbursenent directly fromDr. Connolly, Mdison put the claim

in collection with LHC Enterprises (“LHC) in March 2002 and

6 Dr. Connolly was (and continues to be) a participant in
t he Pennsyl vani a Pubi ¢ School Enpl oyee Retirenent System
(“PSERS") .

" Defendants apparently did not |earn the exact anount of
benefits PSERS paid Dr. Connolly until subpoenaing her records
directly fromthe PSERS in COctober 2003. Nevertheless, in their
Del awar e County Common Pl eas action (filed Septenmber 17, 2002),
Def endant s sought damages for unjust enrichment on the belief
that Dr. Connolly received benefits fromPSERS in addition to
SSDI. See D. Menob, Ex. 11 (“Delaware Co. Conpl.”); see also D.
Meno, Ex. 5 (Record of Dr. Connolly’s PSERS benefits).
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directed Defendant Conrad to determne if the debt could be
col l ected.®

Conrad first tried contacting Dr. Connolly on March 14,
2002. See Conrad Decl. f 5. Over the next week or so Conrad
spoke or left nessages for Dr. Connolly several tines until March
19'" when M chael Pansini, Esq. (“Pansini”) then informed him by
voice mail that Dr. Connolly had retained his services and to
contact himregarding Madison’s claim See id. 6. That sane
day Conrad called Pansini to discuss the rei nbursenent demand,
expl ai ni ng anong ot her things that the demand anount was
uncertain and mght be nore than indicated by Madison’s letters.”®
See id. 1 7. He also informed Pansini that he would be in
Phi | adel phia in two days and would |ike to neet to resol ve
Madi son’s claim See id. 1 8 Dr. Connolly describes the calls
from Defendants as being threatening and harassing. See P. Meno.,
Ex. A (“Connolly Aff.”), at 1Y 5-9 (Defendants would call before
7:30 a.m and as late as 10:30 p.m, and threatened “to cone to
her residence to collect the noney,” “to have [her] arrested,”

“to seize her bank account,” and “to inpose |iens against [her]

8 LHC is not a defendant in this action. Defendant Conrad
is a principal of LHC. See D. Meno, Ex. 4 (“Conrad Decl.”), at ¢
2.

° Dr. Connolly points to Defendants’ uncertainty as to the
ultimate rei nmbursenent anmount as evi dencing that they pursued
their claimagainst her in bad faith. See P. Menp at 5 (“Indeed,
Def endants adnmit that they continued to change the anmount they
sought fromher.”) (citing Conrad’ s declaration).
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property and assets.”).

The next day (March 20'") Conrad called Pansini’s |aw office
several tinmes trying to schedule a neeting with Dr. Connolly and
Pansini for March 21%t. See id. § 9. These calls were
unsuccessful. A paralegal in Pansini’s office infornmed Conrad
t hat Pansini was going on vacation the next day and would likely
not return his calls. See id. § 10. Conrad inforned her that if
he did not hear from Pansini or one of his associates he woul d be
forced to conclude that Pansini did not actually represent Dr.
Connolly. See id. 1Y 10, 11. He also imediately faxed a letter
to Pansini’s |law office to confirmthis conversation. See D
Menmo, Ex. 10 (“Conrad Letter”); see also Conrad Decl. 9T 10, 11
This too went nowhere and Conrad again contacted Dr. Connolly,
expl ai ni ng that he had been unable to reach Pansini. Dr.

Connol Iy, however, represented that Pansini was her attorney, and
Conrad returned the reinbursenent denmand to Madi son. ReliaStar
(c/o Madison) then filed a collection action against Dr. Connolly
on Septenber 17, 2002 in Del aware County Common Pl eas Court. See
Del aware Co. Conpl.

Conpl aint filed, Defendants!® proceeded with discovery in
their suit against Dr. Connolly. And, as it often is, discovery
turned out to be a contentious affair between the parties.

Def endants offer that it was Dr. Connolly’'s strategy to take the

10 Wth, of course, the exception of Defendant Conrad.
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position that would “make |ife hardest” on themto conplete

di scovery. 1d.; see also D. Meno, Ex. 12 (“10/22/03 Stephenson

Letter”). Plaintiffs, of course, dispute this characterization
and in the interimfiled this suit.! See P. Meno, Ex. C, p. 5
(“10/23/03 Pansini Letter”). At the heart of the discovery

di spute was scheduling Dr. Connolly’ s deposition.

Def endants claimthat “Dr. Connolly made herself unavail abl e
for discovery requests, and in particular for [her] deposition.”
D. Meno. at 8. They attenpted to depose Dr. Connolly twice in
Oct ober and Novenber 2003 but each tine she clainmed to be
unavail abl e for unspecified nedical reasons. See D. Menp at 8.

Def endants had asked Dr. Connolly for nedical evidence to justify
her refusals in order to have a denonstrable basis to reschedul e

t heir inpendi ng Novenber 25, 2003 trial date. See id.; see also

D. Meno, Ex. 14 (“Cct. 7, 2003 Stephenson letter”). Defendants
never received any such evidence. Dr. Connolly clainms that she
had nmade an offer to being deposed at her counsel’s office but

Defendant’s rejected this offer. See P. Menp at 5; see also Cct.

23, 2003 Pansini Letter.??

11 As noted earlier, Dr. Connolly filed suit on Septenber
8, 2003 in Phil adel phia County Court of Comon Pl eas, and
Def endants renoved the case to this Court on Septenber 29, 2003.

2 Plaintiff's characterization of this letter in their
menor andum of law is m sl eading. The Cctober 23, 2003 letter
does not say that Dr. Connolly wi/l be avail able for a deposition
at Pansini’s office. Rather, it provides: “I [Pansini] wll
suggest to her that she attenpt to make herself available if the

8



Undeterred by Dr. Connolly’s refusal to provide nedical
evi dence, Defendants proceeded to obtain video surveillance of
her in early Novenber 2003 - about the tinme of her schedul ed
deposition. See D. Meno. at 9; Ex. 15 (DVD contai ni ng
surveillance video). In the video, Dr. Connolly can be seen
shopping without difficulty at a B.J. Club outlet store and
| eaving her hone readily. See id. The Delaware County Conmon
Pleas Court (Burr, J.) accepted this surveillance evidence and
ordered Dr. Connolly to appear for a deposition no |later than
January 5, 2004. Although Plaintiff’s counsel comunicated his
“outrage” over Defendants’ decision to videotape Dr. Connolly,
there is no evidence in the record that Plaintiff actually sought
di scovery sanctions in the Del aware County proceeding. See P
Meno, Ex. C at 2 (“Nov. 25, 2003 Pansini Letter”).

On July 9, 2004, Dr. Connolly - in open court — settled for
the full anpunt ReliaStar/Mudi son denanded. See P. Meno, Ex. D
(“Del. Co. Tr.) at 3 (“The Court: | understand the parties have

agreed to settle this case for the total amount[.]”); see also D

Meno at 9. Nevert hel ess, Plaintiff contends that Defendants

behavi or during this proceeding — seeking to have a judgnent

deposition woul d be conducted in ny office.” (enphasis added).
Plaintiff does not offer any evidence, however, that she in fact
agreed to being deposed at Pansini’ s office. |Indeed, Defendants
i ndi cate that on Cctober 30, 2003, Pansini notified themthat Dr.
Connol Iy woul d not appear at a schedul ed Novenber 12, 2003
deposition. See D. Menpo. at 9. Plaintiff does not contest this
fact.



entered against Dr. Connolly — was further evidence of their bad
faith.

Di scussi on
. I's Sunmary Judgnent Premature?

Dr. Connolly argues that ruling on Defendants’ notion for
summary judgnent is premature because a stay in this case “has
just recently been lifted and no tinme has been permtted for the
parties to engage in any discovery.” Pl. Meno. at 10. Wth an
opportunity to conduct further discovery, Plaintiff believes that
she will uncover additional “facts of bad faith behavior” on the
part of Defendants to support her clains. Pl. Menp. at 10.

Def endants argue that Dr. Connolly is not entitled additional
time for discovery because she has failed to neet the
requi rements of Fed. R Civ. P. 56(f). See D. Rep. at 8.1
Def endants are correct; plaintiff wll not have nore tine for
di scovery.
Federal Rule of G vil Procedure 56(f) provides:

Should it appear fromthe affidavits of a

party opposing the notion that the party

cannot for reasons stated present by

affidavit facts essential to justify the

party's opposition, the court may refuse the

application for judgnent or nmay order a

continuance to permt affidavits to be

obt ai ned or depositions to be taken or

di scovery to be had or may nake such ot her
order as is just.

B Plaintiff neither filed a separate notion pursuant to
Rul e 56(f) nor cited it in her nenorandum of | aw.
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Fed. R Civ. P. 56(f) (enphasis added).

The rule’s language is clear. The party opposing sunmary
judgnment nust file with the district court an affidavit detailing
the reasons why it requires a continuance to conduct additional

di scovery. The Third Crcuit has interpreted Rule 56(f) to
require an affidavit that specifies: (1) the particular

i nformati on sought; (2) how the information, if uncovered, would
preclude summary judgnment; and (3) why this information has not

been previously obtained. See Pastore v. Bell Tel ephone Co. of

Penn., 24 F.3d 508, 511 (3d Cir. 1994) (citing Dowing v. Gty of

Phi | adel phia, 855 F.2d 136, 140 (3d Cir. 1988)).

In the ordinary case, which this is, failure to conply with
Rule 56(f) is fatal to a party’s claimfor additional discovery.

See Bradley v. United States, 299 F.3d 197, 206 (3d G r. 2002)

(“We have nmade clear that, in all but the nost exceptional of

cases, failure to conmply with Rule 56(f) is fatal to a cl ai m of
i nsufficient discovery on appeal.”) (enphasis added, citations

omtted). “Constructively conplying” with Rule 56(f) is

¥ In Mller v. Beneficial Mnagenent Corp., the Court of
Appeal s concl uded that the district court prematurely granted
sumary judgnent and exenpted plaintiffs fromRule 56(f)’s
affidavit requirenment because they had relied detrinmentally on
the Magi strate Judge’s ruling waiving the requirenment. 977 F.2d
834, 846 (3d Cir. 1992). Application of that case has been
l[imted to its facts, however. See Pastore, 24 F.3d at 511 n. 4;
see also Bates v. Tandy Corp., No. 05-3851, 2006 U.S. App. LEXIS
16284, at *7 n.2 (3d G r. June 27, 2006) (non-precedential)
(noting that the applicability of Mller has been limted to its

11



insufficient to neet the affidavit requirenent of the rule. In
ot her words, raising a Rule 56(f) objection in a nenorandum
opposi ng summary judgnent does not satisfy its affidavit

requi renent. The rule demands an affidavit and the district
courts will only accept an affidavit in support of a Rule 56(f)

nmotion. See Pastore, 24 F.3d at 511 (“Rule 56(f) clearly requires

that an affidavit be filed. The purpose of the affidavit is to
ensure that the nonnoving party is invoking the protection of
Rul e 56(f) in good faith and to afford the trial court the
showi ng necessary to assess the nerit of a party’ s opposition.
An unswor n nmenor andum opposing a party’s notion for sunmary
judgment is not an affidavit.”) (citation and internal quotes
omtted). Because no affidavit acconpanies Dr. Connolly’s
opposition, the Court rejects her vague and generalized request

for additional tine to conplete discovery.' Defendants’ notion

facts). Mller is the lone case in which the Third Crcuit has
excused a party for failing to file an affidavit when novi ng
pursuant to Rule 56(f).

1 Even if this were the “exceptional case” in which the
Court coul d excuse subm ssion of an affidavit, Dr. Connolly’s
menor andum of | aw | acks the necessary specificity to justify a
continuance. Mre daming to the Plaintiff, and troubling to the
Court, however, is her outright m srepresentation that a court-

i ssued stay prevented her from undertaking discovery unti
recently. See P. Meno. at 10 (“[D]espite the fact that this case
was filed in 2003, it was placed in a stay pending the outcone of
Def endants’ [ Del aware County Common Pl eas Court] action agai nst
Plaintiff. The stay has just recently been lifted and no tine
has been permtted for the parties to engage in any discovery.”).
Judge Wei ner never stayed di scovery, however, while the case was
pendi ng before him And this Court has not done so either.

12



for summary judgnent is properly before this Court.
1. Standard of Review

In deciding a notion for summary judgnent under Fed. R Civ.
P. 56, a court nust determ ne “whether there is a genuine issue
of material fact and, if not, whether the noving party is

entitled to judgnent as a matter of |aw. ” Medical Protective Co.

v. Watkins, 198 F.3d 100, 103 (3d Gr. 1999) (internal citation
omtted). Rule 56(c) provides that sunmary judgnent is
appropri ate:
: if the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with
the affidavits, if any, show that there is no genuine
issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of |aw.
A genuine issue of material fact exists “if the evidence is such
that a reasonable jury could return a verdict for the nonnoving

party.” Anderson v. Liberty Lobby, Inc., 477 U S 242, 248

(1986). On a notion for summary judgnent, “the court nust view
the evidence in the |light nost favorable to the party agai nst

whom summary judgnent is sought and nust draw all reasonable

| ndeed, Judge Weiner’'s April 29, 2004 order (Doc. No. 4) stated
explicitly that: “This matter remains ACTIVE. It is further
ordered that all discovery and settlenent discussions wll
continue and if intervention by the Court is needed or desired,
the parties may ask . . . .” D. Rep., Ex. A (“Judge Winer’s
Order) (enphasis in original and added). Plaintiff has had nore
than two years since Judge Weiner’s order to conduct the
necessary discovery for evidence supporting her clains. But she
failed to do so. For her to now ask the Court to del ay

consi deration of Defendants’ notion is farcical.

13



inferences in [its] favor.” Matsushita Elec. Indus. Co. v. Zenith

Radio Corp., 475 U.S. 574, 587 (1986).

The noving party bears the initial burden of denonstrating

t he absence of a disputed issue of material fact. Cel otex Corp.

v. Catrett, 477 U S. 317, 323 (1986). Upon such a show ng, the
burden shifts to the non-noving party to present “specific facts
showi ng the existence of a genuine issue for trial.” Fed. R Gv.
P. 56(e). In doing so, the party opposing sunmary j udgment
cannot sinply rest on the allegations contained in its pleadings
and nust establish that there is nore than a “nmere scintilla of
evidence in its favor.” Anderson, 477 U S. at 249. Show ng “that
there i s sone netaphysical doubt as to the material facts” is

insufficient to defeat a notion for summary judgnent. Matsushita

Elec. Indus. Co., 475 U S. at 586. |If the non-noving party fails

to create “sufficient disagreenent to require subm ssion [of the
evidence] to a jury,” the noving party is entitled to judgnent as
a matter of law. Anderson, 477 U. S. at 251-52.

[11. Dr. Connolly’ s O ains

A. Count | — Breach of Contractual, Fiduciary, and Statutory
oligations to Dr. Connolly

Under Pennsylvania |law, '® a plaintiff successfully states a
claimfor breach of contract by denonstrating: (1) the existence

of a valid and binding contract; (2) that she has conplied with

1 The parties agree that Pennsylvania contract |aw governs
this dispute.
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the contract and perfornmed all of her own obligations under it;
(3) fulfillment with all conditions precedent; (4) breach of the

contract; and (5) damages. See, e.qg., Gundlach v. Reinstein, 924

F. Supp. 684, 688 (E.D. Pa. 1996).

To succeed there first then nust be a contract. And so
often the dispute is over whether a witten agreenent (or other
comuni cations) between the parties created a contract. This
issue is not present, however. Dr. Connolly never took the first
step of identifying any agreenent, yet alone contract, that
Def endant s br eached.

Count | states that Defendants breached contractual
obligations. See Conpl. 19 20-22. But which obligation(s) of
whi ch contract(s) is not clear fromeither Plaintiff’s Conpl ai nt
or her opposition to summary judgnent.?!” Although the parties
entered into two separate contracts (the Policy and Rei nbur senent
Agreenent), Dr. Connolly does not allege that Defendants breached
their obligations under either. The Conpl aint does nake nention
of the long-termdisability plan, noting that Plaintiff was
entitled to benefits under the Policy and that all prem uns were
paid in full. See Conpl. Y 8-10. But Plaintiff does not allege
(or nmore inportantly proffer any evidence) that Defendants failed

to performtheir obligations under the Policy. As for the

¥ Plaintiff's response did not address Defendants’
argunents for dismssing the breach of contract claim For this
reason alone the Court could dismss Count 1I.

15



Rei mbur semrent Agreenent, the Conplaint is silent.!® Defendants’
obligation under this agreenent was to advance Dr. Connolly

di sability benefits in exchange for the prom se that she would
repay those benefits upon receipt of her SSDI and PSERS i ncone.
Plaintiff does not allege that Defendants failed to do so. In
sum Dr. Connolly’s breach of contract clai mcannot be prem sed
on Defendants’ failure to performtheir obligations under either
of these contracts.

But there is possible recourse for Plaintiff. El sewhere in
her Conplaint, Dr. Connolly broadly asserts that Defendants were
dilatory and abusive in their claimhandling and did not “provide
a reasonabl e factual explanation” for their actions. Conpl. { 18.
She clains that this conduct constitutes a breach of Defendants’

duty of good faith and fair dealing. See id. T 16-18.1%°

8 Plaintiff acknow edges that Defendants seek
rei nmbursenent paynents but not that the Reinbursenent Agreenent
is the basis for their claim See Conpl. T 11

19 Defendants did not breach either contract, so it m ght
seemlogical that Dr. Connolly could not successfully maintain a
breach of the inplied duty of good faith and fair dealing claim
Yet, fromreview ng cases decided in this district, there is sone
indication that this is not a settled issue of Pennsylvani a
contract |law — especially in cases of insurers dealing with
i nsureds. Conpare Contast Spectator L.P. v. Chubb & Son, Inc.,
No. 05-1507, 2006 U.S. Dist. LEXI S 55226, at *67 (E.D. Pa. Apr.
8, 2006) (“Contast does not dispute that we nmust dismss the
claimfor breach of inplied duty of good faith and fair dealing
if we dismss the breach of contract claim”) with Berks Mit.
Leasing Corp. v. Travelers Property Cas., No. 01-6784, 2002 U.S.
Dist. LEXIS 23749, at *11 n.6 (E.D. Pa. Dec. 9, 2002)

(“[ D) efendant asserts that plaintiff’s claimfor breach of the
covenant of good faith nust fail because ‘ Pennsyl vani a does not

16



Pennsylvania law likely inplies the duty of good faith and

fair dealing into every contract. See, e.g., Onal v. BP Anpbco

Corp., 275 F. Supp. 2d 650, 659 (E.D. Pa. 2003) (citing Kaplan v.

Cabl evision of Pa., Inc., 671 A 2d 716, 721-22 (Pa. Super.

1996)).2° And it certainly does in the case of an insurance

policy. See Berks Miut. Leasing Corp., 2002 U S. Dist. LEXI S

23749, at * 7 (citing Fedas v. Insurance Co. of State of

Pennsyl vani a, 151 A 285, 286 (Pa. 1930)). But Pennsyl vani a does

not allow parties to enforce this duty in all cases. See Parkway

allow for a separate cause of action for a breach of an inplied
duty absent a breach of the underlying contract.” . . . [I]t is
not entirely clear to ne that this proposition is an accurate
statenent of the lawf.]”) (citations omtted). Because the Court
concludes that Dr. Connolly cannot show t hat Defendants breached
the inplied duty of good faith and fair dealing, it does not

deci de the issue of whether this claimis unavailable, as a
matter of |aw, absent a breach of the underlying contract.

20 Kaplan cites Creeger Brick & Bldg. Supply, Inc. v. Md-
State Bank & Trust Co., 560 A 2d 151, 153 (Pa. Super. 1989), as
its principal authority for the proposition that Pennsylvani a has
inplied the duty of good faith into every contract by adopting
Rest atenent (Second) of Contracts 8 205. The Creeger Brick court
did no such thing. Rather, it only noted that 8 205 “suggests
that ‘[e]very contract inposes upon each party a duty of good

faith and fair dealing . . . .” 560 A 2d at 153 (enphasi s added).
The court then observed that Pennsylvania has recogni zed this
duty in “limted situations.” Id. at 153-54 (catal oguing the few

i nstances). But no | anguage in Creeger Brick enbraces the
sweepi ng concl usion that every contract under Pennsylvania | aw
contains the inplied duty of good faith and fair dealing.
Neverthel ess, a majority of Pennsylvania and federal courts have
interpreted Creeger Brick as going this far and this Court wll
as well with these observations in mnd. See also Acad. Indus. v.
PNC Bank, N.A., 2002 Phila. &. Com Pl. LEXIS 94, at *17-22 (May
20, 2002) (observing the |ack of consensus on the issue of

whet her every contract under Pennsylvania |law contains an inplied
duty of good faith and fair dealing).

17



Garage, Inc. v. City of Philadelphia, 5 F.3d 685, 701 (3d Cir

1993). Insureds may do so agai nst insurers, however. See id.

An insurer breaches its duty of good faith, for exanple, by:
(1) failing to investigate clains in a fair and objective manner
and denying the claimwthout good cause; or (2) failing to
informthe insured, in certain instances, of all benefits and

coverages. See Berks Miutual Leasing Corp., 2002 U.S. Dist. LEXIS

23749, at *8 (collecting cases). Because the Policy required

Def endants to handle Dr. Connolly’s disability claim allegations
that they were dilatory and unreasonable in doing so would breach
the duty of good faith and fair dealing.

Plaintiff’s claimnevertheless fails. Wre the Court
considering a notion to dismss, Dr. Connolly’s bare allegations
woul d suffice. But on summary judgnent, Plaintiff nust introduce
evi dence that supports her claim And she has not. There is
nothing in the record even hinting that Defendants failed to
pronmptly investigate, process and pay her disability benefits.
The record is clear; Defendants fulfilled their contractual
obligations under the Policy. See Butters Decl. {f 10-12.

But any party (insurer or insured) may al so breach the
inplied duty of good faith “if it evades the spirit of the
bargain, acts with a lack of diligence, wilfully renders
i nperfect performance, or exercises contractually authorized

di scretion in an unreasonabl e nanner.” Berks Mitual Leasing
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Corp., 2002 U.S. Dist. LEXIS 23749, at *8-9 (citing Soners v.
Soners, 613 A 2d 1211, 1213 (Pa. Super. C. 1992)). So quite
possibly, Plaintiff is claimng that Defendants efforts to
recover the excess paynents breached the duty of good faith.
Plaintiff’s opposition to summary judgnment supports this view as
it focuses exclusively on Defendants’ collection efforts. And if
this is the case, then the contract at issue is the Rei nbursenent
Agr eenent .

This raises an interesting question, however. Wile it is
clear that all Pennsylvania insurance contracts contain an
inplied duty of good faith, it is not entirely clear whether
every contract entered into between an insurer and insured nust
as well. The Rei nbursenent Agreenent was not an insurance policy
but was Defendants’ neans of ensuring that it was reinbursed for
payi ng excess benefits. Should the fact that one of the parties
to the Rei nbursenent Agreenent was an insurer covert it
automatically into an insurance contract? The cases suggest that
it is the relationship (insurer-insured), rather than the nature
of the contract that gives rise to this duty.

But resolving this issue here is ultimately unnecessary.

Def endants’ efforts to enforce the Rei nbursenent Agreenent did
not breach their duty (if any) of good faith and fair dealing.
Gven Dr. Connolly’s refusal to reinburse Defendants in

accordance wth the Rei nbursenment Agreenent, the only reasonable
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expectation (and outcone) was that Defendants would eventual |y
file suit to collect back the excess paynents. This was
absolutely their right.

One party to a contract may, unless limted by the contract
itself, always sue another for breach of that contract.?* Dr.
Connol ly’s inplication otherw se is preposterous. That she
di sputes Defendants’ claim (or the anount) does not automatically
i mbue their efforts to collect it (directly, through a collection
agency or litigation) with bad faith. The parties entered into a
Rei mbur senment Agreenment, and Dr. Connolly has never contested its
validity. Because the Rei nbursenent Agreenent expressly
obligates Dr. Connolly to repay excess benefits, it should have
cone as no surprise that Defendants would hold her to the
agreenent. Her clainms then that “Defendants acted frivol ously
and with reckless disregard” and “Defendants did not have a
reasonabl e basis for harassing and threatening Plaintiff under

the policy” are inplausible. Conpl. Y 13, 14.2%2 Defendants did

2l Pennsyl vania also permts insurers to “recover paynents
under a m stake of fact or as the direct result of fraud or
m srepresentation.” Pappas v. UNUM Life Ins. Co., 2000 U. S. LEXIS
11309, at *8 (E.D. Pa. Aug. 10, 2000) (citing Van Riper v. The
Equitable Life Assur. Soc., 561 F. Supp. 26, 33 (E.D. Pa. 1982),
aff'd 707 F.2d 1397 (3d Gr. 1983). Because Defendants had a
good faith basis to sue Dr. Connolly for breach of contract, the
Court does not consider whether her actions may have constituted
fraud or m srepresentation as an alternative basis for
Def endants’ col l ection action.

22 These all egations also nake little sense in light of the
fact that Defendants brought their collection action on the basis
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not breach the duty of good faith and fair dealing by initiating
col | ecti on proceedings.

Dr. Connolly also alleges, however, that Defendants’s
i nvestigative nethods before and during the litigation in pursuit
of the excess benefits breached their duty of good faith and fair
dealing. See Conpl. qY 15, 16, 18(a); P. Menpb. at 4, 9.
Pennsyl vani a courts have recogni zed this as a viable theory of

recovery for statutory bad faith clains. See O Donnell v.

Allstate Ins. Co., 734 A 2d 901, 906 (Pa. Super. 1999) (“[T]he

broad | anguage of Section 8371 was to renedy all instances of bad
faith conduct by an insurer whether occurring before, during or

after litigation.”); accord Hollock v. Erie Ins. Exch., 842 A 2d

409 (Pa. Super. 2004); Ridgeway v. United States Life Credit Life

Ins. Co., 793 A 2d 972 (Pa. Super. 2002). There is no apparent
reason, however, why this theory of recovery should be limted to
statutory bad faith clains. Bad faith is after all bad faith

regardl ess of whether the theory of recovery is tort or

of the Rei nbursenent Agreenent and not the Policy. Mreover, Dr.
Connol Iy’ s affidavit contradicts these allegations. See Connolly
Aff. at 7 17, 18 (“The reason that | did not pay Defendants
right away for the noney that | allegedly owed was because the
figures conmuni cated by Defendants were wong. Once Defendants
got the nunbers correct, | agreed to pay the full amount.”). Dr.
Connol 'y cannot serlously contend that Defendants did not have a
“reasonabl e basis” for their claimif she was only disputing the
anount owed and in the end agreed to pay the full anmount demanded
by Defendants. See Del. Co. Tr. at 3. This is not a m nor

i nconsi stency and rai ses significant questions as to the overal
credibility of Dr. Connolly’'s allegations.
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contract.? But of course stating a claimand succeeding on it
are not the sane thing. And Dr. Connolly’s bad faith claim fails
under an investigative bad faith theory as well.

Dr. Connolly’s allegations of bad faith investigative

conduct enconpass mainly two sets of events.? The first

2 The Court notes that the Suprene Court of Pennsylvania
has yet to deci de whether statutory clains of bad faith under 42
Pa. Cons. Ann. 8§ 8371 sound in tort or contract. See M shoe v.
Erie Ins. Co., 824 A 2d 1153, 1161 n. 11 (Pa. 2003) (“Proper
characterization of section 8371 clainms is a matter that is
unsettled.”) (citations omtted).

24 There are other nmore mnor incidents that Dr. Connolly
points to as evidencing Defendants’ bad faith: (1) ReliaStar’s
claimthat Conrad was a contractor and therefore not |iable for
his actions; and (2) Defendants’ alleged varying of the anmount
that Plaintiff owed. See PI. Meno. at 5, 8; Ex. Cat p. 1 ("Aug.
12, 2003 Letter”). Neither of these allegations support Dr.
Connolly’s bad faith claim Plaintiff has offered no evidence
that Defendant ReliaStar’s position in August 2003 regardi ng
Conrad’ s status was not made in good faith. Wether Conrad was
or was not an agent of ReliaStar was a | egally debatabl e
proposition (perhaps he was acting outside the scope of his
enpl oynent), and regardl ess ReliaStar was under no obligation to
concede the issue of Conrad’s status especially before Dr.
Connolly filed suit. Moreover, Defendants have not “attenpted to
wash their hands clean fromtheir own devious actions” because
t hey do not advance the position that they were not subject to
liability for Conrad’s actions in their notion for sunmary
judgnent. P. Menp. at 8.

As for the allegation that Defendants “continued to
represent that she owed differing amounts of noney,” Dr. Connolly
cites two pieces of evidence to support this claim (1) Conrad’s
declaration and (2) a July 2, 2004 letter from Pansini,
Plaintiff’s attorney. Conrad admits that he advi sed Pansini that
t he amount denanded was uncertain. See Conrad Decl. at 7. And
this makes perfect sense. |In March 2002, Defendants had yet to
| earn exactly how nmuch in PSERS benefits Dr. Connolly had
received. It is therefore clear that the total reinbursenent
anount she m ght owe could increase. The fact that Defendants
gave notice of this to Plaintiff’s attorney is not evidence of
bad faith conduct. |It’'s the exact opposite. Plaintiff’'s second
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occurred in March 2002 when Conrad contacted her; the second in
Cct ober and Novenber 2003 when Defendants attenpted to depose
her. The Court addresses the latter (the alleged discovery
abuses) first.

Wt hout question, attenpting to depose Dr. Connolly — the
defendant in the collection action — was at the heart of the
di scovery process. Since this conduct was clearly part of
Def endants’ di scovery practices, it cannot be used as “evi dence
of bad faith . . . because these practices [are] subject to an
excl usive renedy under the [Pennsylvania] Rules of Cvil
Procedure.” Hollock, 842 A 2d at 415 (citing O Donnell, 734 A 2d
at 909). If Dr. Connolly questioned Defendants’ discovery
tactics, the appropriate response was to file a notion for a
protective order in the Delaware County Court of Conmon Pl eas

proceedi ng. See Hollock, 842 A 2d at 415. It was not to pursue a

collateral renedy in a separate civil action. Not only did Dr.

Connol Iy never ask the Court of Common Pleas for relief, but

pi ece of evidence — the July 2, 2004 letter — is equally

unhel pful to this allegation. This was a letter from Pansini to
Def endants di sputing the claimanount. See P. Meno.; Ex. C, at p.
3 ("“7/2/04 Pansini Letter”). Nowhere in the letter, however,
does Plaintiff identify when Defendants specifically nade
different representati ons about the amount Dr. Connolly owed. It
is nerely a letter from Plaintiff’s attorney chall enging the
anount Dr. Connolly owed. There is an obvious difference between
Plaintiff’s counsel disagreeing with Defendants’ demand and

Def endants actually varying the demand amount. Dr. Connolly’s

i nsinuation that Defendants were nmanipul ati ng the cl ai m anount or
ot herwi se i s disingenuous at best.
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Judge Burr in fact relied upon the video surveillance of Dr.
Connol Iy in ordering her deposition. Dr. Connolly’s allegations
of discovery abuse are therefore not germane to her bad faith
claim?®

As to Conrad’s conmuni cations with her, these are the only
specific allegations of bad faith conduct in Dr. Connolly’s
Compl aint. See Conpl. ¥ 15 (“On several occasions in March of
2002, Defendant Leonard Conrad . . . nmade several threatening and
harassi ng phone calls to Plaintiff[.]”). The Conplaint also
i ncl udes vague (and repeated) allegations that Defendants nade
threats to collect the excess benefits but offers nothing by way
of who nade them or when they occurred.

In her response, however, Dr. Connolly provides a bit nore
color. She clains that Defendants (w thout specifically saying
Conrad) would call her before 7:30 a.m and as |ate as 10: 30

p.m, and threatened “to cone to her residence to collect the

% Dr. Connolly’s Conplaint does not contain these
al | egations of discovery abuse. And she never anended her
Conmplaint to incorporate these events. Dr. Connolly filed her
Compl ai nt in Septenber 2003 but the alleged di scovery abuses did
not take place until COctober and Novenber 2003. It would have
been proper for the Court to ignore these allegations entirely.
But because this conduct is not, as a matter of |aw, relevant
evidence to establish bad faith the point is academ c. Conpare
with Hollock, 842 A 2d at 415 (hol ding that conduct during
di scovery gives rise to a bad faith claimonly if the conduct
anounts to a blatant attenpt to undermne the truth finding
process by, for exanple, intentionally concealing, hiding or
ot herwi se covering-up the insurer’s conduct)(citation and quotes
omtted).
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money,” “to have [her] arrested,” “to seize her bank account,”
and “to inpose liens against [her] property and assets.” Connolly
Aff. at 19 5-9. She also clains that Defendants attenpted to
continue to contact her even after explaining she was represented
by counsel. See id. at T 10. She never specifies when these
threatening calls occurred, however. Between her Conpl aint and
affidavit, the only specific time she clains Defendants

t hreat ened her was on “several occasions” in March 2002.

Conrad does not deny speaking with Dr. Connolly several
times between the 14'" and 19'" in March 2002 before receiving a
message from Pansini that he was representing Dr. Connolly and to
contact himregarding Madison’s claim See Conrad Decl.. at | 5-
6. Conrad asserts that only after he failed to reach Pansini
(after several attenpts) did he again contact Dr. Connolly. See
id. at 77 10-14. |Indeed, he even faxed a letter to Pansini’s | aw
office informng himof his intention to contact Dr. Connolly if
he did not receive confirmation that Pansini or one of his
associ ates actually represented her. See id. at | 14; Conrad
Letter. Conrad admts that he contacted Dr. Connolly after not
hearing fromPansini (or his firm about representing her but
that he returned the claimdenmand to Madi son after Dr. Connolly
told himthat Pansini did in fact represent her. See Conrad Aff.

at 1 17. Dr. Connolly does not allege that any Defendant
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contacted her again after March 2002.2° Notably, this alleged
conduct did not occur during a pending litigation — Defendants
did not sue her until Septenber 17, 2002.

On summary judgnent, the Court nust view the evidence and
draw all inferences therefromin the |light nost favorable to the
non-nmovi ng party — Dr. Connolly. But even applying this
favorabl e standard to her clains, she does not, as a matter of
| aw, denonstrate that Defendants breached the inplied duty of
good faith and fair dealing (i.e. acted in bad faith) in their
i nvestigation and prosecution of Madison’s claim The March 2002
t hreats and harassnment cannot be viewed in isolation but nust be
considered in the entirety of Defendants’ efforts to collect the
excess benefits. And viewed fromthis perspective, these threats
al one do not establish bad faith conduct on the part of
Def endant s.

Def endants initially sent three letters to Dr. Connolly
seeki ng rei nbursenent. This effort was unsuccessful - the record
is unclear why — either Dr. Connolly refused to honor Defendants’
repeat ed demands w thout justification or she sinply ignored the
letters. It was only after the letters did not persuade Dr.
Connol Iy that Defendants placed her claimwth a collection

agency. And it was then, and only then, that Dr. Connolly says

26 Not, of course, until Defendants filed their collection
action.

26



she received any phone calls - threatening or otherw se - from
Def endant s.

But Conrad did not contact Dr. Connolly w thout good reason;
he was collecting a debt on behalf of Mdison. And even if he
was overzealous in his efforts to collect the debt as Dr.
Connol Iy clains, these isolated and few i nstances of threats or
harassnment do not rise to the level of bad faith on the part of
Def endants. Conrad’s contact with Dr. Connolly was Iimted to
one week of telephone calls in March 2002. Dr. Connolly
enphasi zes that Conrad not only harassed her with phone calls but
contacted her after she retai ned counsel. But on the record
before the Court this overstates Conrad s actions. He decided to
contact Dr. Connolly after |earning she had retained an attorney
only when Pansini did not return his phone calls and his office
woul d not acknow edge representing Dr. Connolly. It was sinply
not bad faith for Conrad to contact Dr. Connolly after receiving
no further acknow edgnent from Pansini that he represented her.
That Conrad then ceased contact with Dr. Connolly when she
informed himthat Pansini was in fact her attorney further
mlitates against finding that Defendants acted in bad faith.

Dr. Connolly has offered no evidence to discredit or refute
Conrad’ s expl anation of these events. She also does not allege
t hat Defendants threatened her again after March 20, 2002.

And while her affidavit suggests that Conrad may have
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vi ol ated Pennsylvania's Fair Credit Extension Uniformty Act
("FCEUA"),? the Court holds that violating those statutes does
not per se establish that Defendants acted in bad faith. The
Third Crcuit has al ready observed that violations of the U PA or

UCSPR do not establish per se bad faith conduct. See D ner V.

United Services Autonobile Assoc. Cas. Ins. Co., 29 Fed. Appx.

823, 827 (3d G r. Jan. 24, 2002) (non-precedential). The D ner
court explained that the U PA (and UCSPR) “prohibit[] unfair

met hods of conpetition” or “deceptive acts or practices” in the

i nsurance industry. But that violations of these statutes “did
not have rel evance to the question of whether or [not] the

i nsurer had a reasonable basis for denying benefits,” i.e. act in
bad faith with respect to the insured. 1d. Simlarly, the FCEUA
establ i shes “what shall be considered unfair nethods of
conpetition and unfair or deceptive acts or practices with regard
to the collection of debts.” 73 Pa. Stat. Ann. § 2270.2. The
structure of the FCEUA and the U PA/UCSPR t herefore parallel one
another. And if violations of the U PA/UCSPR do not per se
establish bad faith in the context of satisfying claimdenmands,

| i kewi se technical violations of the FCEUA do not establish per

se bad faith investigative conduct. That Defendants m ght have

2T The FCEUA delineates the type of conduct that
constitutes unfair or deceptive acts or practices with regard to
debt collection. See 73 Pa. Stat. Ann. 88 2270.2, 2270.4. Dr.
Connol |y does not allege that Defendants violated the FCEUA
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viol ated the FCEUA on isolated occasions during a nearly three
year effort to recoup the excess benefits does not nean that

Def endants overall pursuit of their claimwas not reasonable and
in good faith.

Def endant s aggressively pursued their claimagainst Dr.
Connolly. They filed suit against her in Septenber 2002. And
after nearly three years, Defendants were willing to go to trial
to recoup the overpaid benefits. At no point did Defendants
abandon their clains against Dr. Connolly. Bad faith is such
conduct that “inports a dishonest purpose and neans a breach of a
known duty (i.e., good faith and fair dealing), through sone

motive of self-interest or ill will.” Terletsky v. Prudenti al

Property and Casualty Ins. Co., 649 A 2d 680, 688 (Pa. Super.

1994) (citing Black’s Law Dictionary 139 (6th ed. 1990))
(enphasi s added). Defendants did not act with a di shonest
purpose or ill will toward Dr. Connolly. She owed them a debt
and they pursued the recovery through diligent and | egal neans
for nearly three years. It is inconceivable on this record to
concl ude that Defendants breached the inplied duty of good faith
and fair dealing — acted in bad faith — while investigating and

prosecuting their claimagainst Dr. Connolly.?®

28 pennsylvania’s law of bad faith in the insurance context

unfortunately lacks clarity and is not the straightforward
inquiry one might hope for. There are three considerations that
arguably pull in different directions. First, Pennsylvania
recogni zes the inplied duty of good faith in all insurance
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Plaintiff clains that Defendants violated fiduciary
obligations as well. An insurer does not automatically owe a
fiduciary duty to the insured under Pennsylvania | aw, however.

See, e.q., Belnmont Holdings Corp. v. Unicare Life & Health Ins.

contracts. As such, insureds may bring a contract-based cause of
action for breach of this duty. Second, Pennsylvania has a
statutory cause of action for bad faith in the insurance context
(42 Pa. Cons. Stat. Ann. 8 8371) (“Section 8371"). Third,

Pennsyl vani a courts disfavor allowing “an inplied duty of good
faith claimto proceed where the allegations of bad faith are
identical to a claimfor relief under an established cause of
action.” Northview Mdtors, Inc. v. Chrysler Mdtors Corp., 227
F.3d 78, 92 (3d G r. 2000) (citing Parkway Garage, Inc., 5 F. 3d
at 701-702) (internal quotes omtted)). Thus, the apparent
dilema is whether a court should allow an contract-based good
faith claimto proceed when the allegations supporting that claim
mrror those supporting a statutory bad faith cause of action.
And this is nore than just semantics; for exanple, courts have
consistently interpreted Section 8371 as limted to causes of
action arising out of an insurer’s denial of a claimor benefit.
See, e.qg,. See R dgeway, 793 A 2d at 976. The burden of proof
for each mght also differ. Section 8371 requires clear and
convi nci ng evidence. See Keefe v. Prudential Prop. & Cas. Ins.
Co., 203 F.3d 218, 227 (3d Gr. 2000) (citing Cowden v. Aetna
Cas. & Surety Co., 134 A 2d 223, 229 (Pa. 1957). But a bad faith
claimsounding in contract (i.e. breach of the inplied duty of
good faith and fair dealing) mght only require a preponderance
of evidence to succeed. See Snyder v. Gavell, 666 A 2d 341,
343(Pa. Super. 1995) (burden of proof for contract clains is by a
preponderance of the evidence). The Court has not found a single
case explicitly stating whether the burden of proof for a breach
of the inplied duty of good faith and fair dealing claimis by a
preponderance of the evidence (because it is a contract claim or
by clear and convincing evidence (because it is essentially a bad
faith clainm). And further confusing the situation is the Suprene
Court of Pennsylvania s holding in Birth Center v. St. Pau
Caonpanies, Inc., 787 A . 2d 376 (Pa. 2001), that an insured may
bring a bad faith action against the insurer as both a Section
8371 claim and a contract cause of action. The Court believes it
is necessary to highlight these issues because of the frequency
with which insureds bring bad faith clainms in both federal and
Pennsyl vani a courts.
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Co., No. 98-2365, 1999 U. S. Dist. LEXI S 1802, at *10 (E.D. Pa.
Feb. 5, 1999) (*“Under Pennsylvania law, ‘the nere fact that an
insurer and an insured enter into an insurance contract does not
automatically create a fiduciary relationship.”") (citation
omtted). This duty only arises in limted circunstances such as
where the insurer asserts a right to defend clains agai nst the

insured. See Smith v. Berg, No. 99-2133, 2000 U.S. Dist. LEXIS

4513, at * 15 (E.D. Pa. Apr. 10, 2000) (citation and quotes
omtted). Because Defendants are in an adversarial position to
their insured, Dr. Connolly, that type of limted circunstance
does not present itself and Defendants do not owe Plaintiff a
fiduciary duty in this case. Wth no duty, there is nothing to
breach, and the Court dism sses this claim

Plaintiff has al so all eged that Defendants breached
statutory obligations. But |ike her breach of contract claim
this too |l acks a key elenent — a statute. Wth that piece
m ssing, the Court accordingly dism sses her Count | statutory
claim

B. Count Il — Violation of Pennsylvania Unfair Trade
Practi ces and Consuner Protection Law, Unfair |nsurance
Practices Act, and Unfair Clains Settlenent Practice
Regul ati ons

1. Unfair Trade Practices and Consuner Protection Law
(“UTPCPL")

As a fraud prevention statute, the UTPCPL proscribes a w de

range of “unfair or deceptive acts or practices.”. 73 Pa. Cons.

31



Stat. 8§ 201-2(4)(“Section 201-2(4)”) (defining “Unfair Methods of
Conpetition and “Unfair or Deceptive Acts or Practices”); see

also 73 Pa. Cons. Stat. 8 201-3; Weinberg v. Sun Co. Ins., 777

A 2d 442, 446 (Pa. 2001). Its “purpose is to ensure fairness in
mar ket transactions and to place sellers and consuners on equal

footing.” Baker v. Famly Credit Counseling Corp., 440 F. Supp.

2d 392, __, No. 04-5508, 2006 U.S. Dist. LEXIS 51833, at *49

(E.D. Pa. 2006) (citing Pennsylvania v. Monunental Properties.,

Inc., 329 A 2d 812, 816 (Pa. 1974)). And to effectuate this

pur pose, Pennsylvania courts interpret it liberally. See, e.q.,

Cavallini v. Pet Gty & Supplies, Inc., 949 A 2d 1002, 1004 (Pa.

Super. 2004) (citations omtted).

Dr. Connolly did not identify which provisions of Section
201-2(4) Defendants allegedly violated. Courts find this a
hel pful and necessary detail because Section 201-2(4) prohibits
varying forns of fraudul ent behavior, including for exanple,
fal se or m sleading advertising (8 201-2(4)(ii, ix, x, xii)),
i nproper solicitations (8 201-2(4)(xvii)), and certain inconplete
di sclosures in the sale of new notor vehicles (8 201-2(4)(xx)).
And ordinarily which provision(s) of Section 201-2(4) a plaintiff
al l eges that a defendant violated inforns a court as to the facts
a plaintiff needs to advance in order to maintain a UTPCPL cl aim
| nstead, here the Court nust to go the other way — first review

Dr. Connolly’s allegations and then decide if Section 201-2(4)
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reaches them
Dr. Connolly nmakes a nunber of allegations that sound in
fraud. She all eges that Defendants:
(1) acted with the notive of self interest by engagi ng
in inmproper insurance practices toward Plaintiff by
engagi ng i n behavior which includes . . . [Kk]now ngly
and intentionally having and/or permtting its
enpl oyees, agents, representative and/or assigns to lie
and use fal sehood when attenpting to collect nonies
allegedly due fromtheir insureds, including Plaintiff
(Conpl . 1 18(f), 26(ix));
(2) [misrepresented pertinent facts, policy or
contract provisions relating to disputes at issues
(Compl . T 26(i)); and
(3) willfully and/or recklessly m srepresented .
the nature and extent, terns, conditions and duration
of the coverage (Conpl. ¥ 28).

These all egations could fit either section (v), which prohibits
“represent[ations] that goods or services have . . . benefits .
that they do not have,” or section (xxi), which acts as a
catch-all anti-fraud provision and prohibits “any fraudul ent or
deceptive conduct which creates a |ikelihood of confusion or
m sunderstanding.” 73 Pa. Cons. Stat. 8 201-2(4)(v), (xxi).
But whi chever section (if not both) applies has no

substantive bearing on the Court’s analysis, because to

successfully state a claimunder either requires satisfying the

traditional common | aw el enents of fraud. See Piper v. Anerican

National Life Ins. Co. of Texas, 228 F. Supp. 2d 553, 560 (M D

Pa. 2002) (section (xxi)(citation and internal quotes omtted);

Wi sblatt v. The M nnesota Miutual Life Ins. Co., 4. Supp. 2d 371
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385 (E.D. Pa. 1998) (section (v)). And Dr. Connolly cannot do
this.

I n Pennsyl vani a, the elenents of common |aw fraud are: (1)
m srepresentation of a material fact; (2) scienter; (3) intention
by the declarant to induce action; (4) justifiable reliance by
the defrauded party; and (5) damages proxi mately caused by the

fraud. See, e.qg., Piper, 228 F. Supp. 2d at 560 (citing Prine

Meats v. Yochim 619 A 2d 769, 773 (Pa. Super. 1993)). A

plaintiff nmust establish each elenment with clear and convincing

evidence. See, e.q., Wisblatt, 4 F. Supp. 2d at 378 (citations

omtted).

Dr. Connolly has offered no evidence supporting her
al l egations. She does not identify which terns Defendants
all egedly m srepresented. She does not describe the nature of
these all eged m srepresentations. She does not explain how she
relied upon these alleged m srepresentations (which are never
reveal ed to Defendants or the Court) when either signing up for
the Policy or agreeing to the ternms of the Rei nbursenent
Agreenent. She also alleges no damages that resulted from her
reliance on these unidentified m srepresentations nmade by
Def endants. In a word her claimis neritless. Plaintiff has not
made the slightest effort to proffer any evidence to support
t hese very serious allegations. The Court therefore dism sses

Dr. Connolly’s frivolous UTPCPL cl aim
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2. Unfair Insurance Practices Act (“UPA”) and Unfair d ains
Settl enment Practice Regul ations

Dr. Connolly also clains Defendants’ actions violated
Pennsyl vania’s U PA, Pa. Stat. Ann. 88 1171.1, et. seq., and
Unfair Clains Settlenent Practices Regulations (“UCSPR’), 31 Pa.
Code 88 146, et. seq. The case law is abundantly clear that
there is no private cause of action under the U PA or UCSPR See,

e.q., Kornafel v. United States Postal Service, No. 99-6416, 2000

US Dist. LEXIS 711, at *11-12 (E. D. Pa. Jan. 28, 2000) (citing

Smith v. Nationwide Miutual Fire Ins. Co., 935 F. Supp. 616,

619-20 (WD. Pa. 1996)). The Court accordingly dism sses
Plaintiff’s U PA and UCSP cl ai ns. %°
C. Count Ill — Deceit

The el ements of deceit mrror those of common |aw fraud in

2 |t perplexes the Court why Plaintiff continued to pursue
direct relief under the U PA and UCSPR even after Defendants’
menor andum of law indicated (wth citation) that no private cause
of action exists. |Indeed, Judge McLaughlin made the point of
observing (as of 1996) the |arge nunber of federal and
Pennsyl vani a deci sions holding that there was no private right of
action under the U PA or UCSPR See Smith, 935 F. Supp. at 620
(citing Leo v. State Farm Mut. Autonpbile Ins. Co., 908 F. Supp.
254(E.D. Pa. 1995); MacFarland v. U S. Fidelity & Guarantee Co.,
818 F. Supp. 108, 110 (E.D. Pa. 1993); Lonbardo v. State Farm
Mut. Auto Ins. Co., 800 F. Supp. 208, 212 (E.D. Pa. 1992); Henry
v. State Farmlns. Co., 788 F. Supp. 241, 245 (E.D. Pa. 1992);
Wllians v. State Farm Mut. Auto Ins. Co., 763 F. Supp. 121, 124
(E.D. Pa. 1991); Romano v. Nationwide Mut. Fire Ins. Co.,646 A 2d
1228, 1232 (Pa. Super. 1994); Strutz v. State Farm Mut. Ins. Co.,
609 A.2d 569, 571 (Pa. Super. 1992), appeal denied, 615 A 2d 1313
(Pa. 1992); CGordon v. Pennsylvania Blue Shield, 548 A 2d 600, 603
(Pa. Super. 1988); Hardy v. Pennock Ins. Agency, Inc., 529 A 2d
471, 475, 478 (Pa. Super. 1987)).
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Pennsyl vani a. See Brickman G oup, Ltd. v. C&J Ins. Co., 865 A 2d

918, 929 (Pa. Super. 2004) ("The essential elenents of a cause of
action for fraud or deceit are a m srepresentation, a fraudul ent
utterance thereof, an intention to induce action thereby,
justifiable reliance thereon and damage as a proximal result.")

(quoting Wlson v. Donegal Mut. Ins. Co., 598 A 2d 1310, 1315

(Pa. Super. 1991)). Because Dr. Connolly did not establish fraud
for her UTPCPL claim she obviously cannot prove deceit either,
and the Court dismsses this claim

D. Count |V — Bad Faith under 42 Pa. Cons. Stat. Ann. § 8371
(“Section 8371")

Dr. Connolly’s final cause of action is for statutory bad
faith under Section 8371. For several reasons, this claimtoo
fails.3 Section 8371 provides:

In an action arising under an insurance policy, if the

court finds that the insurer has acted in bad faith

toward the insured, the court may take all of the
foll ow ng acti ons:

(1) Award interest on the anount of the claimfromthe
date the claimwas nade by the insured in an anount
equal to the prinme rate of interest plus 3%

(2) Award punitive damages agai nst the insurer.

30 The Court has already concl uded that Defendants’ conduct
with respect to the Policy and Rei mbursenment Agreenent did not
breach the inplied duty of good faith and fair dealing. And
wi t hout breaching this duty, it is for all intents and purposes
i npossi ble to show that Defendants acted in bad faith. But
rather than sinply resting on that analysis, the Court offers
here additional reasons why Plaintiff's statutory claimnust fai
as a matter of |aw
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(3) Assess court costs and attorney fees against the
i nsurer.

42 Pa. Cons. Stat. Ann. 8§ 8371 (enphasis added).

Section 8371 clainms therefore require an insurance policy. Dr.
Connol 1y’ s all egations of bad faith conduct, however, focus
squarely on Defendants’ efforts to enforce the Rei nbursenent
Agreenent. But this was not an insurance policy. It required
Def endants to neither investigate clainms nor provide any benefits
or coverages to Dr. Connolly. It was a contract that required
Def endants to advance benefits owed under the Policy (which they
did) and Dr. Connolly to in turn reinburse these advanced
benefits upon receiving SSDI and state retirenment benefits (which
she eventually did after litigation). Because the Rei nbursenent
Agreenment was not an insurance policy, Dr. Connolly cannot state
a Section 8371 claimbased on Defendants’ conduct to enforce it.

See Ridgeway, 793 A .2d at 976 (“[T]he phrase ‘in an action

ari sing under an insurance policy’ neans that the insured s cause
of action nust originate froma witing setting forth an
agreenent between the insured and insurer that the insurer would
pay the insured upon the happening of certain circunstances.”)

(citing Black's Law Dictionary 1157 (Sixth Ed. 1990)).3

31 Because Section 8371 does not define the term “insurance
policy,” the R dgeway court enployed the plain neaning and
ordi nary usage nethod of statutory interpretation to settle on a
definition. See 793 A.2d at 796; 1 Pa. Cons. Stat. Ann. 8
1903( a).
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As to the Policy - Dr. Connolly has introduced no evidence
t hat Defendants acted in bad faith in investigating, processing
and satisfying her disability claim She has pointed to no
i nstances in which Defendants refused to recogni ze her claimor
del ayed her disability insurance benefits. Wthout evidence of
bad faith conduct, the Policy can also not formthe basis of a
Section 8371 claim

And, in any event, to succeed on a Section 8371 claim a
plaintiff nmust establish an insurer’s bad faith with clear and

convi ncing evidence. See, e.qg., Northwestern Mut. Life Ins. Co.

v. Babayan, 430 F.3d 121, 137 (3d. Cr. 2005) (citing Terl etsky,
649 A.2d at 688. Cear and convincing evidence is that which is
““so clear, direct, weighty and convincing as to enable a clear

conviction, w thout hesitation, about whether or not the

def endants acted in bad faith.’" J.C. Penney Life Ins. Co. V.

Pilosi, 393 F.3d 356, 367 (3d Cir. 2004) (quoting Bostick v. ITT

Hartford Group, Inc., 56 F. Supp. 2d 580, 587 (E.D. Pa. 1999)).

Plaintiff has certainly not nmet this evidentiary standard. She
has proffered scant evidence of Defendants’ conduct to |eave this
Court wwth a “clear conviction” that the Defendants acted in bad
faith. Mre accurately, the record reflects a desire by
Plaintiff to avoid her obligations under the Rei nbursenent
Agreenent. That Plaintiff capitulated in open court and paid

Def endants the full anpbunt they demanded further belies her claim
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that they acted in bad faith. 3

32 Plaintiff also introduced an affidavit from Barbara
Sciotti in support of her bad faith claim See P. Meno, Ex. B
(“Sciotti Aff.”). She presents Sciotti as a “highly recognized
expert in the field of bad faith.” P. Menp. at 6. Assum ng,

w t hout deciding, that Sciotti qualifies as a “bad faith expert,”
the Court concludes that her opinion is insufficient to either
create a genuine issue of material fact as to whether Defendants’
conduct was in bad faith or establish by clear and convincing
evidence that they in fact did.

First, Sciotti inproperly describes Defendants’ collection
action as a subrogation action. See Sciotti Aff. (“By way of a
prelimnary opinion . . . the defendants have denonstrated bad
faith conduct in the handling of this subrogation action.”). It
was in fact not. As is crystal clear fromthe record, Defendants
sued Dr. Connolly for breach of contract and unjust enrichnent
for her refusal to honor the Rei nbursenment Agreenent. That
Plaintiff’s so-called expert conpletely m sapprehends the nature
of the litigation between Defendants and Dr. Connolly casts doubt
on whet her she carefully reviewed the factual record before
renderi ng an opi nion. Second, and equally problematic, is
Sciotti’s inproper (and inadm ssible) opinion on the ultimte
| egal issue of whether Defendants acted in bad faith. See id. It
is well settled that this type of expert opinion is inadm ssible.
See, e.qg., Gallatin Fuels, Inc. v. Westchester Fire Ins. Co., 410
F. Supp. 2d 417, 422 (E.D. Pa. 2006) (citing Kubrick v. Allstate
Ins. Co., No. 01-6541, 2004 U S. Dist. LEXIS 358, at *53-54 (E. D
Pa. Jan. 7, 2004), aff’'d, 121 Fed. Appx. 447 (3d Gr. 2005) (non-
precedential)). Third, she opines that Defendants violated the
U PA (8 1171.5(a)(10)(i)) and UCSPR (8 146.4(b)) as evidence that
Def endants pursued their claimin bad faith. This is, of course,
i nproper because Sciotti is here too nerely stating a |egal
conclusion. But equally questionable about this particul ar
conclusion is the lack of any factual support or analysis. For
exanpl e, Section 146.4(b) requires “[a]ln insurer or agent
to fully disclose to first-party claimnts benefits, coverages or
ot her provisions of an insurance policy or insurance contract
when the benefits, coverages or other provisions are pertinent to
aclaim” 31 Pa. Code 8§ 146.4(b). Sciotti, however, never
identifies any benefits, coverages or other provisions that
Def endants failed to informDr. Connolly about with respect to
the Policy. This is not surprising because Defendants provided
Dr. Connolly with all appropriate disclosures. Sciotti therefore
offers only a fact-starved conclusion rather than a reasoned
opinion. And since an expert’s opinion “does not necessarily
defeat a summary judgnent notion when it is unsupported by

39



Concl usi on
For the foregoing reasons, the Court GRANTS Def endants’
Motion for Sunmary Judgnent and DI SM SSES Pl aintiff’s Conpl ai nt

wi th PREJUDI CE

sufficient facts,” it certainly will not when it is not supported
by a single fact. Kosierowski v. Allstate Ins. Co., 51 F. Supp.
2d 583, 595 (E.D. Pa. 1999). Fourth, Sciotti’s opinion as to the
appropri ateness of Defendants’ discovery efforts is irrelevant.
Because Sciotti’s alleged expertise is in neither |egal ethics
nor di scovery practices, the Court is not interested in her

t houghts on the subject. Wile it would have been appropriate
for Sciotti to opine on Defendants’ methods in the context of
general ly accepted insurance industry standards and practices,

her affidavit fails to provide this necessary context to make her
opi nion hel pful or relevant. Wether or not Defendants’

di scovery practices were unreasonable (or sanctionable) was for a
trial court to decide. Finally, Sciotti does not take into
consideration Dr. Connolly’s rel evant conduct of not responding
or acknow edgi ng Defendants’ attenpts to collect the excess
benefits. See Leo v. State Farm Mut. Auto Ins. Co., 939 F. Supp.
1186, 1192 n.9 (E.D. Pa. 1996) (discounting expert report because
opi nion ignored the reasons presented by the insurer for its
actions in bad faith clain).

The net effect of Sciotti’'s affidavit is zero - at best. It
consists of generally inadm ssible or factually unsupported
conclusions, as well as fails to consider Plaintiff’s own conduct
inthis matter. |In short, Sciotti’s opinionis insufficient to
advance Dr. Connolly’s claimof bad faith past sunmmary judgnent.

40



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Frances Connol |y : ClVIL ACTI ON
v, . 03-5444

Reliastar Life Ins. Co., Inc.

and

Madi son National Life Ins. Co.
and
Leonard Conrad c/o Reliastar Life
Ins. Co., Inc.
ORDER

AND NOW this 13th day of Novenber, 2006, upon consideration
of Defendants Reliastar |Insurance Conpany, Inc.’s (“ReliaStar”),
Madi son National Life Insurance Conpany’s (“Mdison”), and
Leonard Conrad’s (“Conrad”) (collectively “Defendants”) Motion
for Summary Judgnent (“D. Mot.”) (Doc. No. 12), Plaintiff Dr.
Frances Connolly’'s (“Dr. Connolly”) response (“Pl. Mt.”) (Doc.
No. 13), and Defendants’ reply thereto (“D. Rep.”) (Doc. No. 14),
the Court GRANTS Defendants’ Mdtion for Summary Judgnent and
DI SM SSES Plaintiff’'s entire conplaint (Counts I, I, IIl, V)
wi th PREJUDI CE

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.




