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Via email to www.rule-comments@sec.gov 
 
November 10, 2005 

Mr. Jonathan G. Katz 
Secretary 
U.S. Securities and Exchange Commission 
450 Fifth Street, N.W.  
Washington, D.C.  20549-0609  
 
 Re: Nasdaq Registration as National Securities Exchange 
  Release No. 34-52559; File No. 10-131 
 
  NASD/Nasdaq Trade Reporting Facility  
  Release No. 34-52049; File No. SR-NASD-2005-087 
 
Dear Mr. Katz: 
 
The New York Stock Exchange supports Nasdaq’s registration as a national securities 
exchange provided that Nasdaq relinquishes to the NASD all market data revenue and all 
market share credit associated with trades not executed on the Nasdaq exchange or other 
exchanges; i.e., trades executed in NASD broker-dealers’ back offices.  
 
Several weeks ago as part of the Nasdaq exchange’s separation from NASD, NASD filed 
SR-NASD-2005-087, which purports to create a new NASD Trade Reporting Facility to 
disseminate off-exchange trades executed in NASD broker-dealers’ back offices 
separately from those executed on the Nasdaq Stock Market.  To provide the separate 
reporting necessary for Nasdaq’s exchange registration, NASD proposes to create a new 
corporation, controlled by the Nasdaq exchange to funnel to the Nasdaq exchange tens of 
millions of dollars in market data revenue pertaining to off-exchange trades that the NMS 
data plans allocate to NASD.  Moreover, by seeking a unique tape identifier for these 
NASD prints, the Nasdaq exchange places itself in a position to claim these off exchange 
trades as being associated with its facility, thereby masking and inflating its diminutive 
trading share. 
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As we noted in our August 12, 2005, letter, the facility is a sham.1  Rather than using the 
market data revenue to recover its regulatory costs and thereby to reduce the regulatory 
fees for regulating the off-exchange activities of its broker-dealer members, NASD seeks 
to subsidize the Nasdaq exchange alone by enabling it to use the revenue from off-
exchange trades to defray its business and exchange surveillance expenses – thereby 
discriminating against the other exchanges.  The anticompetitive nature of such a 
relationship and the ability of Nasdaq to use the unearned revenue to defray operational 
expenses are inconsistent with sound public policy.  It is also inconsistent with promoting 
the objectives the Regulation NMS’s new market data revenue allocation rules.  The 
Commission labored many months to devise a new market data allocation formula to 
decrease incentives to engage in sham trades, wash sales, tape shredding and the like.  
This Trade Reporting Facility represents the biggest and most blatant market data 
revenue rebate scam to date.  Not only would this anti-competitive proposal promote 
unfair competition among exchanges and their unequal regulation, but it compromises the 
NASD’s regulatory integrity and neutrality as the nation’s sole self-regulator of the off-
exchange markets and perpetuates the conflicts of interest that spinning off the Nasdaq 
exchange from the NASD was supposed to ameliorate. 
 
In a proper transfer of assets to the Nasdaq exchange, the NASD would retain ACT, its 
reporting facility for off-exchange trades.  Instead, the NASD will transfer ACT to the 
Nasdaq exchange and lease ACT back at a fantastic multiple of the cost-based value of 
ACT services.  With no mention of the barriers to entry created by monopolizing ACT, 
an industry utility that holds workstation real estate captive and that has worn deep and 
wide channels for the reporting of off-exchange trades, Nasdaq coyly offers no objection 
to other exchanges creating their competing arrangements with the NASD – but not, of 
course, using the ACT channel.  In fact, the proliferation of arrangements with multiple 
exchanges for printing off-exchange trades and their sharing of market data revenue 
under a multiplicity of new market identifiers is a recipe for chaos and confusion, and 
would necessitate the Commission recognizing ACT as a NMS facility and mandating 
that ACT be constituted as a neutral, cost-based NMS facility as required by section 11A 
of the 1934 Act. 
 
We urge the Commission to disapprove the subsidy to the Nasdaq exchange embedded in 
the proposed Trade Reporting Facility and to continue to refuse to approve Nasdaq’s 
exchange registration until the NASD abandons this illegal, anti-competitive artifice.  
The easiest solution would be for the NASD to simply retain ACT and print off-exchange 
trades with the NASD tape identifier.  If it makes sense for the NASD to outsource to 
operation of ACT to Nasdaq, then Nasdaq should do so pursuant to a vanilla, cost-
recovery facility management agreement.  In either case, off-exchange trades would be 

 
1  Letter dated August 12, 2005, to Jonathan Katz, Secretary, Securities and Exchange Commission, from 
Mary Yeager, Assistant Secretary, NYSE. 
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printed as NASD trades, and market data revenue and market share credit would accrue 
solely to the NASD. 
 
We would be happy to discuss these concerns and public policy issues with you. 
 
Sincerely, 
 

 
Mary Yeager 
Assistant Secretary 
 
 
cc: Chairman Christopher Cox 
 Commissioner Paul S. Atkins 
 Commissioner Roel C. Campos 
 Commissioner Cynthia A. Glassman 
 Commissioner Annette L. Nazareth 
 Mr. Robert L.D. Colby 
 
 

3 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /FRA <>
    /ENU (Use these settings to create PDF documents with higher image resolution for improved printing quality. The PDF documents can be opened with Acrobat and Reader 5.0 and later.)
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308000200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e30593002537052376642306e753b8cea3092670059279650306b4fdd306430533068304c3067304d307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e30593002>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


