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BOUDI N, Chief Judge. |In June 1998, Ti nothy Hopki ns was

injured at sea while serving aboard the F/V Jam e & Ashley. The
acci dent occurred while the ship was letting out a fishing net
froma reel mounted at the aft end of the vessel. The reel was
controll ed by anot her crew menber, Ben Farrington, who operated
hydraulic controls on the port side. Hopkins was standing on
the starboard side of the reel as the net unwound into the sea.

During the unwi ndi ng, a portion of the net slipped off
the port side of the reel, falling over the edge of the fl ange
ext endi ng upward on either side of the reel. Farrington stopped
t he mechani sm and clinmbed up the side of the reel to stow the
| oose portion. Hopkins approached the reel fromthe other side
to assist as Farrington finished and descended. Hopkins stooped
over, either (depending on whose testinony is believed) to free
the net fromentanglenent with a scallop ring near the base of
the reel or to pick up sonething fromthe deck.

Whi |l e bent over, Hopkins was struck in the back by a
can that was one of many attached to the net as a buoy to keep
it from sinking when in the water. Hopki ns all eged that this

occurred because Farrington started up the reel nmechanism
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without first making sure that Hopkins was clear of the area
and, nore broadly, that the accident occurred because the reel
flanges were not high enough to contain a net of this size.
Farrington denied starting the reel while Hopkins was in the
way .

Having suffered a herniated disk in the accident,
Hopki ns sued the ship owner, Jordan Marine, Inc., charging that
the ship was unseawort hy because the net bul ged over the edge of
the flanges and for other reasons and that under the Jones Act,
46 U.S.C. 8 688 (1994), the ship owner was I|iable for
Farrington's alleged negligence and for negligence of the
captain in several different respects. Jordan Marine's position
was that the flanges were adequate, that the can had fallen
because a portion of the net had parted from hard use (as nets
sonetinmes do) and that Hopkins was hinself negligent in
straying--w thout warning Farrington--into a "blind spot” in
whi ch the reel bl ocked the control operator's view.

The jury returned a verdict against Hopkins, finding
separately that Jordan Marine had not been proved negligent and
the vessel had not been proved unseaworthy. The district court
deni ed Hopkins' notion for a newtrial and he appeals. In this

court he contends that the district court erred in two respects



in instructing the jury. He also says that Jordan Marine's
expert was not qualified to testify.

O the three claimed errors, one is of genera
interest. 1In a charge extending over 53 transcript pages, the
district court at one point told the jury: "If you find that
the plaintiff's alleged injuries were the result of his failing
to observe an obvious condition, you wll find for the
def endant.” This, argues Hopkins, invited the jury to reject
his clainms based on the doctrine that a plaintiff may not
recover for risks that he knowi ngly assumed. Jordan Mari ne says
that the objection was not adequately preserved but we think
that it may have been and will assune that it was.?

Assunption of the risk is a doctrine associated with
common law tort liability. Like many such phrases, it has been

used in nore than one way, Prosser and Keeton on Torts, § 68 at

480-98 (5th ed. 1984); Tiller v. Atlantic Coast Line R Co., 318

U S. 54, 68-69 (1943)(Frankfurter, J., concurring); but in one
version, the doctrine was understood to bl ock an enployee from

recovering for negligent behavior or conditions for which the

lHopki ns' counsel did object to the instructions after they
were given on the ground that the Supreme Court had barred
assunption of the risk as a defense, although counsel seem ngly
pointed to two other references in the charge. The ori gi nal
charging conference was not transcribed, but the judge's
response to the post-charge objection indicates that the sane
obj ecti on had been nmade and rejected at the charge conference.
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enpl oyer was responsible if the risk was apparent to the
enpl oyee and the enployee continued voluntarily in his
enpl oynment, thereby "assumi ng the risk."

Through stages that need not be described, see Glnore

& Bl ack, The Law of Admiralty 351-57 (2d. ed. 1975), assunption

of the risk has now been elimnated as a defense to
unseawort hiness clains and to clainms for negligence under the

Jones Act. Socony-Vacuum O 1 Co. v. Snmith, 305 U S. 424, 429

(1939); The Arizona v. Anelich, 298 U S. 110, 122 (1936). But

contributory negligence remains as a defense to both sets of
claims; the jury is told that if the plaintiff's own negligence
pl ayed a part in causing the injury, then any liability of the
defendant is to be reduced by the percentage or proportion by
which the plaintiff contributed to his own injuries. WJIson v.

Maritinme Overseas Corp., 150 F.3d 1, 11 (1st Cir. 1998); 5 Sand,

et al., Moddern Federal Jury lnstructions, Inst. 90-29 at 90-52

(2001) .72
In this case, the instruction quoted above--"failing
to observe an obvious condition"--appears at the end of a

paragraph that occurs after the court had described both the

°Thi s version of contributory negligence is nore accurately
descri bed as conparative negligence, see Prosser & Keeton on
Torts 8 67, and the case |aw and nodel jury instructions cited
bel ow sonmetinmes refer to it as such
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unseawort hiness and negligence <claims and had turned to
descri bing the defense of contributory negligence. Wapping up
t he di scussion, the court then doubl ed back to say that the ship
owner's duty was to provide a ship safe for a crew nenber "who
exercise[s] ordinary care" but not necessarily to provide
"notice of a danger which is obvious through the use of ordinary
senses."” There then followed the objected to sentence which
conpl eted the paragraph.

The sentence does not say that assunption of an obvi ous
risk is a defense to unseaworthi ness or negligence on the part
of the shipowner. Rather, it says that a ship is not
unseawort hy or an owner negligent nmerely because the ship owner
does not anticipate that a crew nenmber will behave negligently.
Possibly the statenent goes a shade too far (perhaps in sone
repeat situations carel essness should be anticipated); but it is
certainly not an instruction that--on account of the seaman's
carel essness--the owner or ship can escape liability for its own
negligent act or unseaworthy condition.

| ndeed, in the next two paragraphs, the district court
went out of its way to refute the inference drawn by Hopkins.
The court said that while the plaintiff nust act reasonably to
avoi d apparent dangers, a "seaman does not assunme the risk

created by the failure of the ship to take [reasonable]
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precautions” and "that a seaman does not assunme the risk of
injury or illness fromeven obvi ous dangers or conditions if the
cause of the injury is the ship's negligence, the failure to
provide himwith a safe place to work, or the failure to provide
a safe and seaworthy vessel .™

Past judicial decisions dealing wth individual

instructions claimed to violate Socony-Vacuum are not much help

because each package tends to be different. However, we have

uphel d i nstructions nmuch closer to the line than this one, Myers

v. Isthman Lines, Inc., 282 F.2d 28, 31 (1st Cir. 1960), cert.
deni ed, 365 U. S. 804 (1961), and Hopkins offers no precedent
that condemms a conbination of warning and qualification
anything like the one in this case. That said, there is
certainly an argunment for a good set of pattern instructions in
this area.

Hopki ns' other clainms of error can be dealt with nore
swiftly. He objects because at two other points in the
instructions, the district court twice referred to the need to
show that defendant's negligence was "the" proxi mate cause of

Hopkin's injury. True, it would be enough to show that such

negl i gence was a" proximate cause; the wongful act or
condition need not be sole and exclusive cause. Rogers v.

M ssouri Pac. R R, 352 U S. 500, 506 (1957). But the district
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court gave an enphatic instruction to this effect at the outset
(enmphasi s added):
Under the |aw the defendant's negligence is

a |l egal cause of an injury or damage if that
negl i gence played any part, no matter how

small, in bringing about or causing the
injury or damage. Therefore, even if the
defendant's negl i gence oper at ed in

conbination with the act of another or in
conmbination with sonme other cause, the
def endant's negligence is a |egal cause of
the plaintiffs injury or damage if it played
any part no matter how small in bringing
about or causing the injury or damage.

There were several other briefer statenents to the sane effect.

Al t hough the slip-of-the-tongue references to "the"
proxi mat e cause are unfortunate, the test of jury instructions
is not abstract perfection. I nstead, we consider jury
instructions as a whole to determ ne whether they correctly

sunmari ze the rel evant | aw. Kelley v. Airborne Freight Corp.

140 F.3d 335, 349-50 (1st Cir.), cert. denied, 525 U S. 932
(1998). No harm was done by the two passing uses of the
definite article, juxtaposed with the very clear and explicit
statenment just quoted advising the jury that negligence playing
"any part, no matter how small" was enough.

Finally, Hopkins says that Jordan Marine's expert was
not qualified. The expert was a graduate of the Coast Guard
Acadeny who had served as an inspector of ships for the Coast
Guard followed by years of consulting work in ship inspection
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and investigating maritime accidents. In no way did the
district court abuse its discretion in permtting this expert to

testify. See D efenbach v. Sheridan Transp., 229 F.3d 27, 30-31

(st Cir. 2000).

Affirned.



