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QVC, Inc. has filed this action for a final

i njunction,?

seeki ng enforcenment of a restrictive covenant that
woul d prevent defendant from appearing or using his nane or

I i keness on the Honme Shopping Network (hereinafter “HSN') to
pronote the wares of his new conpany, G eyson International, Inc
(hereinafter “Greyson”). After a trial today on the matter, this

menmorandum wi | | constitute our findings of fact and concl usi ons

of law under Fed. R Civ. P. 52(a).?

Fact ual Backgr ound

The parties agree on the followng facts. From 1970
until Septenber 19, 1997, Tauman was the Chief Executive Oficer

and President of Hydron Technol ogies, Inc. (hereinafter

' QuC filed a notion for preliminary injunction with
the conplaint. At the hearing today, the parties agreed to
convert this proceeding into a final hearing on the nerits,
pursuant to Fed. R Civ. P. 65(a)(2).

2 W have jurisdiction because, as anmended by the
parties’ stipulation in open court today, the parties’
citizenship is diverse and the anount in controversy exceeds
$ 75,000. The parties do not dispute, nor do we di sagree, that,
pursuant to a contractual choice-of-|aw provision, Pennsylvania
| aw appli es.



“Hydron”), a Florida-based, publicly traded conpany. Hydron

mekes and sells cosnetic and personal care products.

On or about Decenber 6, 1993, QVC and Hydron entered
into a Licensing Agreenent (hereinafter “Agreenent”) to sel
Hydron products through QVC s nationally-distributed direct
response tel evision prograns. Pursuant to that Agreenent, Hydron
desi gnated Tauman to be the principal (though not only) spokesman
for Hydron, and QVC invested significant resources creating
several half-hour infonercials and an on-air persona for
def endant that viewers eventually called “Hydron Harvey”. Over
the life of the Agreenent, “Hydron Harvey” appeared on QVC 80-100
times in one hour segnents, and appeared in half-hour
inforercials 750 tines. As conpensation for Tauman’s appear ances
on QVC, Hydron gave Tauman a $100, 000 annual rai se.

The col | aborati on was extrenely successful. Through
1997, QVC sold about $70 million in Hydron products, or
approxi mtely 95% of Hydron’s total sales. Regrettably,
defendant’s rel ationship with Hydron was not happy. It is
undi sputed that Hydron fired Tauman on Septenber 19, 1997 by a
five to four vote of Hydron's Board of Directors (Tauman’s son
cast the deciding vote against him. |In any event, Taunman and
his wife soon fornmed Greyson in order to market a new |ine of

3

personal care products and cosneti cs. Tauman hinself admts

3 According to a press release Greyson distributed, the
(continued...)



that “the venture was prem sed entirely on Tauman’s pronoti on of
G eyson products through direct response tel evision on HSN,”

Def.'s Opp’n Prelim Inj. at 3, a strategy also prom nently set

forth in Geyson's Private Placenent Menorandum See Pl.’s Supp.

Prelim Inj. at ex. E at 1.

Upon hearing of this new arrangenent, QVC contacted
bot h defendant and HSN, and eventually filed this action, in
order to enforce the non-conpetition provision of its Agreenent.
The March 18, 1998 | aunch date of Greyson’s products on HSN was
abort ed.

The First Arendnent® to the Agreenent contains the nost
recent iteration of the restrictive covenant that is at the heart
of this case. It anended paragraph 6(a) of the Agreenent to
provi de that

[ n] otwi t hst andi ng t he foregoi ng,
[ Hydron], Tauman, and Fox
acknow edge and agree that during

the termof this Agreenent and the
ninety (90) day period follow ng

%C...continued)

conpany plans to market “[t]he Aspirations product |ine, [which]
uses a technol ogi cally advanced phospholipid delivery system
designed to engulf the skin in noisture, leaving it feeling silKky
and creanmy wthout any greasiness.” Pl.’s Supp. Prelim 1Inj. at
ex. F.

* QVC, Hydron, and Tauman anended the Agreenent tw ce,
once on May 31, 1996 (hereinafter “First Amendnent”), and again
on June 11, 1997 (hereinafter “Second Amendnent”). For reasons
that will becone evident later in this opinion, we note that
Tauman si gned on behal f of Hydron for all docunents between QVC
and Hydron, signing “Harvey Tauman President” on the original
Agreenent, “Harvey Tauman” as well|l as “Harvey Tauman, President”
on the First Anendnent, and “Harvey Tauman” on the Second
Amendnent .



the expiration or term nation of
this Agreenent, neither HTlI, Tauman
or Fox shall pronote any products
by any neans of direct response
tel evi si on progranm ng except as
expressly set forth in this

Agr eenent .

Pl.’”s Supp. Prelim Inj. at ex. B at 8-9.

1. Legal Anal ysis

Under Pennsyl vania | aw, a post-enploynent restrictive
covenant is valid and enforceable when it is:

i. incident to an enpl oynent
relati on between the parties to the
covenant ;

ii. the restrictions are
reasonably necessary for the
protection of the enployer; and

iii. the restrictions are
reasonably limted in duration and
geogr aphi ¢ extent.

See Sidco Paper Co. v. Aaron, 465 Pa. 586, 591, 351 A 2d 250, 252

(1976) (citing cases). |In addition, the majority of recent
Pennsyl vani a Superior Court cases addressing the issue have al so
requi red adequate consideration for the restrictive covenant.

See, e.q., Volunteer Fireman’'s Ins. Servs., Inc. v. Cl GNA Prop.

and Cas. Ins. Agency, 693 A 2d 1330, 1337 (Pa. Super. 1997);

Insulation Corp. of America v. Brobston, 667 A 2d 729, 733 (Pa.

Super. 1995). Accordingly, we wll also eval uate whether the
restrictive covenant is supported by adequate consideration
In general, post-enploynent restrictive covenants are

subject to a nore stringent test of reasonabl eness than covenants
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ancillary to the sale of a business. See Thernpb-Guard, Inc. V.

Cochran, 596 A. 2d 188, 193 (Pa. Super. 1991). This hei ghtened
scrutiny stens froma historical reluctance on the part of
Pennsyl vania courts to enforce any contracts in restraint of
trade, particularly where they restrain an individual from

earning a living at his trade. Mrrgan’s Hone Equip. Corp. v.

Martucci, 136 A 2d 838, 846 (1957).

A. | ncident to an Enpl oynent Rel ation

The first prong of the test of restrictive covenants

may al so be restated -- and is nore properly restated in this
case -- as requiring that the restrictive covenant be “ancillary
to the main purpose of a |awful transaction.” Vol unteer

Fireman’s, 693 A 2d at 1337. A restrictive covenant need not be
found in an enploynent contract to be enforceable. | d.
Tauman has not chal l enged the License Agreenent as a

“lawful transaction,” which may serve as a proper adjunct to the

restrictive covenant, and so this prong is satisfied.

B. Necessary to Protect Enployer’s Leqgitinmate | nterest

This prong may al so be restated to require that the
covenant is “designed to protect a |legitimte business

interest . . . .” Therno-Guard, 596 A 2d at 194. “Pennsyl vani a

cases have recognized that . . . custoner goodw ||l and
speci alized training and skills acquired fromthe enployer are
all legitimate interests protectable through a general

restrictive covenant.” [d. In the enploynent context we nust
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bal ance the business interest wwth “the inportant interest of the
enpl oyee in being able to earn a living in his chosen

profession.” 1d.

Based on the docunents submtted and testi nony adduced
at the trial, we find that QVC invested significant resources in
the creation and pronotion of Hydron’s products, and in
particul ar nade a substantial investnent in the creation of an
on-screen persona, well-known to Q/C s custoners as “Hydron
Har vey.”

Prior to his appearances on QVC, Taunman had no
experience or established identity in direct response television.
By investing up to $1 million in the creation of an infonercial
i n which Tauman appeared, and by facilitating nmany appearances by
Tauman on its television broadcasts, QVC was al nost whol ly
responsi ble for the marketing machine that transformed Tauman
into a polished information-age barker. That investnent has
yi el ded a store of custoner goodwi Il for QVC, in that QVC has
exclusive rights to distribute the products that have been nost
cl osely associated with Tauman’s persona. The very fact that
Tauman was able inmmedi ately to negotiate a marketi ng agreenent
with HSN is powerful evidence of the enhanced val ue of his on-
screen face. As Tauman hinself recognizes, the market for skin
care and cosnetic products -- in which he has spent his entire
business life -- is extrenely conpetitive, and his ability to

concl ude such an agreenment w thout HSN even seeing G eyson’s
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product denonstrates that Tauman' s established custoner identity
and capacity for sal esmanship eclipses the quality of his
products.

Furthernore, the effect of allowing a recent switch of
Tauman fromthe QVC network to the HSN network is also likely to
create substantial consunmer confusion, further risking the
inmpairment of QVC s ability to market Hydron’s products.

Under the law -- and as the Agreenment properly
recogni zes at paragraph two -- QVC may not be entitled to the
fruits of its investnent by indentured servitude of Tauman, but
the network at a mninumis entitled to restrain its nost
significant conpetitor fromimmedi ately realizing the ful
benefits of Tauman’s on-screen sales dynam sm W al so recogni ze
that QVC seeks enforcenent of a fairly narrow restrictive
covenant, one that does not wholly prevent Tauman from pursuing
his new Greyson venture, or even fromallowi ng himto market
those Greyson products. QVC targets only the appearance of
Tauman on HSN for the purpose of selling Geyson' s products.

On the other hand, we al so recognize the hardship that
enforcenent of the restrictive covenant would work to Tauman. In
his judgnent -- which, in light of Q/C s extensive efforts to
prohibit himfrom appearing on HSN, we fully credit -- Geyson
can only be a successful venture if Tauman is personally allowed
to appear on HSN in order to market G eyson’s new products.
Furthernore, as Tauman testified at the trial, he has worked in

t he cosnetics and personal care industry for nore than forty
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years, and has never pursued anot her vocation. He also
testified, and QVC does not dispute, that he has invested

$500, 000 -- the balance of his life savings -- in Geyson, the
initial success of which logically depends on his ability to
mar ket products by direct television solicitation, through his
agreenment with HSN. Al though we find that QVC has denonstrated
that enforcenent of the restrictive covenant i s necessary to
protect a legitimte business interest, we will not fail to
account for the disproportionately greater hardship Tauman w ||

suffer as a result of that covenant.

C. Supported by Consi deration

Recent cases have required that the restrictive
covenant be supported by valid consideration. See, e.d.,
Bobst on, 667 A . 2d at 733. QVC argues that the consideration
gi ven by Tauman personally in the License Agreenent is sufficient
to cause the covenant to be enforceable even after Tauman's
term nati on by Hydron. W agree. The Pennsylvania CGener al
Assenbly has decided that “[a] witten rel ease or prom se,
hereafter made and signed by the person rel easing or prom sing,
shall not be invalid or unenforceable for |ack of consideration,
if the witing also contains an additional express statenment, in

any formof |anguage, that the signer intends to be leqgally

bound.” 33 Pa. C.S.A 8 6 (enphasis added). The License



Agr eement, whi ch Tauman signed personally, ® provided just such

| anguage directly above the signature line: “Intending to be

legally bound and in consideration of the prom ses and agreenents

made by QVC. . . in the foregoing Agreenent . . . |, Harvey

Tauman, for nyself . . . hereby agree to the ternms and conditions

of the Agreement, as set forth above, and agree to be bound

thereby.” Pl.’s Supp. Prelim Inj. at ex. A (“Licensing

Agreenent”) at 12 (enphasis added). Alternatively, we also find
that the $ 100,000 salary raise Hydron paid to Taunman “[i]n
consi deration of the services to be perforned by Harvey Tauman
pursuant to the terns of the License Agreenent . . . between
[Hydron] and QC . . .”, id. at ex. D, constitutes sufficient
consideration to support the validity of the restrictive

covenant.

D. Reasonably Limted in Duration and Geoqgraphy

The parties do not disagree over the geographic aspect
of the restrictive covenant, and therefore we do not address the
i ssue. Wiether the restrictive covenant is reasonably limted in
duration, however, is a hotly disputed question. Tauman has
attacked duration of the restrictive covenant in two ways: first,

by arguing that the covenant in fact term nated and becane

> W find unavailing defendant’s contention that
because he signed the docunent “Harvey Tauman President”,
consideration for the Agreenent renmined valid only so |ong as
Hydron enpl oyed him The evidence wll not support such a
sweeping inference, and is directly contrary to the plain
| anguage of the Agreenent. See infra.

9



unenf orceabl e agai nst Tauman when Hydron fired him and second,
by arguing that the License Agreenment can be renewed in

perpetuity, and thus the restrictive covenant -- which depends
for its duration on the life of the Agreenent -- is invalid due

to infinite duration.

10



1. Actual Limtation on Duration

In support of his first contention, i.e., that of
actual termnation of the covenant, Tauman offers three
argunents, which we shall address seriatim First, Tauman argues
that he signed the original Agreenent only as “President” of
Hydron; thus, he argues, Hydron’s firing of Tauman conpl etely
exonerated himof his obligations under the License Agreenent.
We disagree for two reasons. First, as stated above, the
par agraph i mmedi ately preceding the signature |ine shows that
Harvey Tauman, for hinself, intended to be |egally bound.
Second, Tauman signed the First Amendnent to the Agreenent, which
nodi fied the restrictive covenant, as both “Harvey Tauman” and

“Harvey Tauman President.” Pl.'s Supp. Summ J. at ex. B (“First

Amendnment to Licensing Agreenent”) at 13. Thus, even under
Tauman’s narrow and literalist construction of the inmport of his
si gnature, Tauman evi denced an intent to be personally bound to
the terns of the Agreenent.

Tauman next argues that paragraph two of the Agreenent
term nates the restrictive covenant because it states that
“Tauman shall continue to provide the services set forth herein
and el sewhere in this Agreenent, provided that Tauman .
continue(s) to be retained or enployed by [Hydron] or are

ot herw se conpensated by QVC . Id. at ex. A at 2. That
cl ause, however, does not apply to the restrictive covenant
initially found el sewhere in the Agreenent, and as | ater anended.

This particular clause is by its plain |anguage directed toward
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absol vi ng Tauman of his contractual obligation affirmatively to

“provide . . . services” for QVC s benefit, such as his agreenent
in that same paragraph “to provide to Q/C. . . wth al

necessary or appropriate consulting and advisory services in
connection with the Pronmotion of the Products . . . .” 1d. This
distinction is not surprising in light of the fact that such an
affirmati ve obligation nuch nore closely resenbles involuntary

servi t ude. See, e.q., Governnment CGuarantee Fund v. Hyatt Corp. ,

95 F.3d 291, 303 (3d Cir. 1996)(noting that “courts are loathe to
order specific performance of personal services contracts”
because “to do so would . . . run contrary to the Thirteenth
Amendnment' s prohi bition against involuntary servitude”). W also
note that the anmended restrictive covenant provides that it
applies “[n]otw thstandi ng the foregoi ng” provisions of the

Agreement. Pl.’'s Supp. Prelim Inj. at ex. Bat 8 As a

provi sion executed later-in-tinme than paragraph two, such a
qual i fier supersedes any hypot hesi zed application of the
term nation provision in paragraph two.

Third, Tauman argues that the First Amendnent, which
anmended the restrictive covenant, also nodified paragraph three
to provide that if Tauman is termnated from enpl oynent, he is
“excused from his remaining obligations under the Agreenent.”

Def.’s Qop’n PrelimliInj. at 8. Again, Tauman ignores the plain

| anguage of the Agreenent. That provision explicitly states that
“[i1]n the event that Tauman is term nated from his enpl oynent

with [Hydron], as a result of a material change in the control of

12



[ Hydron], Tauman shall be excused from his obligations under this

paragraph 3 . . . .” Pl.’s Supp. Prelimlnj. at ex. B at 5.

Thus, the provision by its own terns does not affect any
paragraph in the Agreenent other than paragraph three. Moreover,
if the parties intended so to limt the restrictive covenant
under paragraph six, it is logical to presune that they would
have inserted such precatory | anguage when they cont enporaneously
anmended that provision. The fact that they did not do so is, in
our view, strong circunstantial evidence that they did not intend

so to limt the duration of the restrictive covenant. ®

2. Theoretical Limtation on Duration

As to Tauman’s second, nore theoretical argunent, we
find -- and QVC concedes -- that the covenant can be construed to
be indefinite inits term The I[ife of the restrictive covenant
depends upon the life of the Agreenent, which, in turn, is found
in section 1(b) of the Second Anendnent. That section -- which
anends paragraph 3(a) of the Agreenent -- establishes for the
Agreenent an “initial terni ending on May 31, 1997, and a “First
Renewal Tern? ending on May 31, 1999, after which “th[e]

® On a related note, we reject Tauman's argunent that
the restrictive covenant does not cover the G eyson products he
seeks to market on HSN. Although the restrictive covenant
prohibits himfrom“pronot[ing] any products”, and “Products” as
a defined termin the Agreenent does not appear to enbrace
Greyson’s product line, the use of “products” with a | ower-case
“p” confirnms that that termwas used in its conventional
dictionary sense, rather than a defined sense. QVC preserved
that |legal distinction by selectively and consistently using the
conventional and defined terns throughout the Agreenent and
amendnents.
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Agreenent shall automatically continually renew for additional

two . . . year terns unless” Q/C fails to neet certain purchasing
levels. 1d. at ex. Cat 3. Thus, the Agreenent could march into
perpetuity, carrying with it the restrictive covenant -- and
Tauman’s television career -- on its coattails for the rest of

his life. Such a duration is clearly unreasonable. See Trilog

Assoc., Inc. v. Famalaro, 455 Pa. 243, 314 A 2d 287, 294 (Pa.

1974) (rejecting a restrictive covenant with unlimted tine and
territory because it is “so far-reaching, that it becones

| udi crous”).

1. Renedy

We conclude that, but for the flawin tinme duration,
the restrictive covenant is valid and enforceable. Mreover, we
observe that it was grounded in sound business judgnment, as nost
poi ntedly evidenced by the fact that Tauman’s new putative
enpl oyer, HSN, is QUC s nobst serious conpetitor. Under
Pennsyl vani a | aw,

[i]t is beyond question that the
trial court ha[s] the power to
grant only partial enforcenment of
the restrictive covenant.

Pennsyl vani a courts have | ong held
that where a restrictive covenant
is found to be over broad and yet
the enployer is clearly entitled to
some measure of protection fromthe
acts of [an] enployee, the court
may grant such protection by
reformng the restrictive covenant
and enforcing it as reforned.
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Ther np- Guard, 408 Pa. Super. at 194 n.9 (citing Pennsylvania

Suprenme Court cases). Accordingly, we will equitably reformthe
contract by deemi ng the Agreenent -- as it applies to Tauman --
term nated as of today. Thus, Tauman renmai ns bound by his
obligations under the restrictive covenant until ninety days from
the date of this Oder, or July 1, 1998.

We think that such a limtation accurately reflects the
initial intent of the parties, as equitably bal anced by the
relative interests and hardshi ps of Q/C and Taunman in this case
By the end of the restrictive covenant’s effective period, Tauman
w |l have been “off-the-air” for nore than nine nonths, from
Septenber 19, 1997 to July 1, 1998. 1In light of the failure of
QVC to adduce any evidence to suggest that Hydron sales fell off
at all after Tauman’s face di sappeared from QVC s ai rwaves on
Sept enber 19, 1997, we think that the period we enforce is nore
t han adequate to vindicate QVC s legitimte business interests
whil e preserving Tauman’s right and ability effectively to pursue
the only livelihood he knows.

An appropriate Final Injunction follows.
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