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Dal zel I, J. March 11, 1999

Def endant Kai-Lo Hsu argues that the recently-enacted
Econom ¢ Espi onage Act, 18 U.S.C. § 1831 et seq. (“EEA"), is
unconstitutionally vague. Hsu' s notion to dism ss the EEA
charges in Counts Ten and El even of the Indictnment raises serious
concerns about the scope and clarity of the EEA that we at sone

| engt h address here.?

1. In his notion papers and at oral argunment on March 8, Hsu
al so pressed three other argunents about the EEA, which we
rejected fromthe bench. First, Hsu argued that the EEA does not
apply to products or processes in research and devel opnent and,
thus, the Lopez interstate or foreign comerce requirenment -- or
i ndeed the statute’'s explicit requirenent for such comrerce --
was not net in this case. W rejected that argunent because
“second generation” taxol technology (the technol ogy that
def endant Hsu is accused of attenpting and conspiring to steal,
and which is not yet coomercially viable) is clearly “rel ated
to,” see EEA, 18 U.S.C. 8§ 1832(a), the “first generation” taxol
technol ogy that Bristol-Mers Squibb currently uses to produce
its Taxol fromthe bark of yew trees (taxus brevifolia). Second,
we rejected Hsu's renewed | egal inpossibility defense as we (and
our Court of Appeals) had previously addressed (and rejected)
that argunent. See United States v. Hsu, 155 F.3d 189 (3d Cr.
1998); United States v. Hsu, 982 F. Supp. 1022 (E.D. Pa. 1997).
Finally, we rejected Hsu' s novel |egal argunment that Counts Ten
and El even of the Indictnent should be dism ssed because the
Governnent failed to obtain approval fromthe Attorney Genera
prior to conmencing this case. W rejected that argunent for
three reasons: (i) the plain | anguage of the EEA does not require
prior approval by the Attorney General; (ii) Jack Keeney, then
Acting Assistant Attorney CGeneral for the Crimnal D vision
approved the arrest of the defendant on June 11, 1997 (three days
before the June 14, 1997 sting operation); and (iii) we should
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Def endant’ s Vaqueness Ar gunent 2

Hsu is charged in the Indictnent with, inter alia,

conspiracy to steal trade secrets in violation of 18 U S.C. §
1832(a)(5) (Count Ten), and attenpted theft of trade secrets in
violation of 18 U.S.C. § 1832(a)(4)(Count Eleven).® In his

(...continued)

not give any weight to a letter by Attorney Ceneral Janet Reno--
prom sing Senator Orin Hatch that she woul d give prior approva
for all EEA cases and which was added to the |egislative record

of the EEA--as a basis for dismssing the indictnent. See Conroy
v. Aniskoff, 113 S. C. 1562, 1567 (1993) (Scalia, J.,
concurring) (in the course of explaining the illegitimcy of

| egi sl ative history, paraphrasing Judge Harold Leventhal in
describing the use of legislative history as “the equival ent of
entering a crowded cocktail party and | ooking over the heads of
the guests for one’'s friends”).

2. As the Court of Appeals recited the basic facts of this
case in its Opinion, see 155 F.3d at 191-93, we will not rehearse
them again here. See also United States v. Hsu, Cim No. 97-
323-01, 1999 W. 80952, at *1-*4 (E.D. Pa. Feb. 16, 1999)
(expl ai ning the procedural history of this case since the
interlocutory appeal).

3. 18 U.S.C. § 1832(a) provides:

Whoever, with intent to convert a trade secret, that is
related to or included in a product that is produced
for or placed in interstate or foreign comerce, to the
econom ¢ benefit of anyone other than the owner

t hereof, and intending or knowi ng that the offense
will, injure any owner of that trade secret,

know ngl y- -

(1) steals, or without authorization appropri ates,
takes, carries away, or conceals, or by fraud,
artifice, or deception obtains such information;

(2) without authorization copies, duplicates,
sket ches, draws, photographs, downl oads, upl oads,
alters, destroys, photocopies, replicates, transmts,
delivers, sends, mails, communicates, or conveys such
i nformati on;

(3) receives, buys, or possesses such information,
know ng the sane to have been stol en or appropriated,
obt ai ned, or converted w thout authorization;
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notion to dismss Counts Ten and El even of the Indictnment, Hsu
argues that the EEA is unconstitutionally vague in two respects.
First, he contends that the statute is unlawfully vague in that
it fails to define the term*“related to or included in” a product
that is produced for or placed in interstate or foreign conmerce.
See 18 U.S.C. 8§ 1832(a)(highlighted above). Second, Hsu argues
that the definition of “trade secret” in 18 U.S.C. 8§ 1839(3)

of fends due process with its vagueness because it does not define
ei ther “reasonabl e neasures” to keep the information secret, or

what is neant by information not being “generally known” or

(...continued)
(4) attenpts to conmt any offense described in
par agraphs (1) through (3); or
(5) conspires with one or nore other persons to
commt any offense described in paragraphs (1) through
(3), and one or nore of such persons do any act to
effect the object of the conspiracy, shall, except as
provided in subsection (b), be fined under this title
or inprisoned not nore than 10 years, or both.
18 U.S.C. § 1832(a) (enphasis added). Furthernore, the EEA
defines “trade secret” as:
[A]lIl forms and types of financial, business,
scientific, technical, econom c, or engineering
i nformation, including patterns, plans, conpilations,
program devi ces, fornulas, designs, prototypes,
nmet hods, techni ques, processes, procedures, prograns,
or codes, whether tangible or intangible, and whether
or how stored, conpiled, or nenorialized physically,
el ectronically, graphically, photographically, or in
witing if--
(A) the owner thereof has taken reasonabl e neasures
to keep such information secret; and
(B) the information derives independent econom c
val ue, actual or potential, fromnot being generally
known to, and not being readily ascertainable through
proper neans by, the public.
18 U.S.C. § 1839(3) (enphasis added).
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“readily ascertainable” to the public. See 18 U S. C. § 1839(3)
(hi ghli ghted above).

The Legal Landscape

It is well-recognized that due process requires a penal
statute to "define [a] crimnal offense with sufficient
definiteness that ordi nary peopl e can understand what conduct is
prohi bited and in a manner that does not encourage arbitrary and

discrimnatory enforcenent."” Kolender v. Lawson, 461 U S. 352,

357 (1983); see also United States v. National Dairy Prods.

Corp., 372 U.S. 29, 32-33 (1963) (“Void for vagueness sinply
nmeans that crimnal responsibility should not attach where one
coul d not reasonably understand that his contenpl ated conduct is

proscribed’); United States v. Pungitore, 910 F.2d 1084, 1104 (3d

Cir. 1990) (“A statute is unconstitutionally vague when it either
forbids or requires the doing of an act in terms so vague that
men of ordinary intelligence nust necessarily guess as to its

meaning and differ as to its application.” (internal quotations
omtted)). The void for vagueness doctrine, however, does not
mean that a statute is unconstitutionally vague where " Congress
m ght, without difficulty, have chosen 'clearer and nore precise
| anguage' equal ly capabl e of achieving the end which it sought."”

United States v. Powell, 423 U S. 87, 94 (1975) (quoting United

States v. Petrillo, 332 U S. 1, 7 (1947)).

It has al so been the experience, as Professor Anthony

Anst er dam observed al nost forty years ago, that “legislation



creating ‘new crimes (which does not generically tend to be
unclear, but is likely to represent affirnmative |egislative
intrusion into realns previously left to individual freedom is
particularly vul nerable to vagueness attack.” Anthony G

Anst erdam The Voi d-for-Vagueness Doctrine in the Suprene Court ,

109 U. Pa. L. Rev. 67, 84 (1960) (citing, e.qg., Wnters v. New

York, 333 U S. 507, 519-20 (1948); United States v. Reese, 92

U S. 214, 219 (1875)). The EEA certainly constitutes such

| egislation, crimnalizing, as it does, conduct that heretofore
was thought best left to the civil |law of unfair conpetition and
cognate jurisprudence.

The devel oped case | aw recogni zes that when, as here,
the First Arendnent is not inplicated, a void for vagueness
chal | enge nust be unconstitutional as applied to the defendant
and "nust be examned in light of the facts of the case at hand."

United States v. Mazurie, 419 U. S. 544, 550 (1975); United States

v. Pungitore, 910 F.2d 1084, 1104 (3d G r. 1990) (explaining that
“[o]Jutside the First Amendnment context, a party has standing to
rai se a vagueness challenge only insofar as the statute is vague
as applied to his or her specific conduct” and citing Suprene

Court cases such as New York v. Ferber, 458 U S. 747, 767-69

(1982)). *

4. Ferber explains that we [imt the standing requirenent in
non-Fi rst Anendnent cases for two reasons: “the personal nature
of constitutional rights . . . and prudential limtations on
constitutional adjudication.” Ferber, 458 U S. at 767. Facia
chall enges to statutes that inplicate First Anendnent interests

(continued...)



Anal ysi s

Bef ore addressing the nerits of Hsu' s vagueness
argunents as applied to the facts of this case, we nust address
two contentions defense counsel pressed at the March 8 hearing on
this notion.

First, this particular case does not inplicate free
expression and its attending First Amendnent jurisprudence. This
case only concerns Hsu's alleged pursuit of taxol technol ogy,
nore specifically, the plant cell tissue culture technology to
make Taxol, froman allegedly corrupt Bristol-Mers Squibb
(“BVM5") enployee. At the hearing, defense counsel contended that
free expression issues are inplicated here because Tibor A Rasz,
t he BM5S enpl oyee who ai ded the Government “sting” operation on
June 14, 1997 by posing as a corrupt enployee, has a right freely
to express hinmself and exchange information with the defendant,
or with anyone else he thinks is a potential enployer. This
argunent nust fail because Hsu does not have standing to raise
M. Rasz’s First Anendnent rights. See, e.qg., John E. Nowak and
Ronal d D. Rotunda, Constitutional Law 8 2.12(f) (5th ed.

1995) (explaining the | aw of standing). Furthernore, even if Hsu
had standing to chanpion such rights, in this case M. Rasz was

know ngly participating in a Governnment sting operation and did

(...continued)

have been permtted only because in such cases the very existence
of an overly broad or vague statue could have a chilling effect
on protected expression. See United States v. Pungitore, 910
F.2d 1084, 1104, n.16 (3d G r. 1990).
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not, for exanple, believe he was on a job interviewwth a
potential enployer. No First Amendnent interests are in play
her e.

Second, at the hearing and in his reply brief, Hsu al so
argues that the EEA is overbroad because it stifles the free flow
of ideas. See Def.’s Omibus Reply at 8. Wile we are
synpathetic to Hsu's argunent, see infra, the Suprenme Court has
made it clear that “outside the limted First Arendnment context,
a crimnal statute may not be attacked as overbroad.” Schall v.

Martin, 467 U S. 253, 268 n.18 (1984); see also United States v.

Salerno, 481 U S. 739, 745 (1987); United States v. Raines, 362

US. 17, 21 (1960).

“Related to or included in”

W reject Hsu's argunent that the term*“related to or
included in a product that is produced for or placed in
interstate or foreign comerce” is unacceptably vague. The cases
he cites in support of his argunent are all First Amendnent
decisions in which the only connection to what is at stake here
is the fact that the cases involve the use of the term rel ated.
See Def.’s Mot. at 20-21 (citing First Amendnent cases invol ving
“gang rel ated” synbols and “airport related” activities). W
believe the term“related to or included in” is readily
under standabl e to one of ordinary intelligence, particularly here
where the defendant appears to be well versed as to the

relationship (and technol ogical differences) between “first



generation” and “second generation” taxol technology. See, e.q.
Transcri pt of Meeting between Hsu and FBI Agent Hartmann, (Feb.
27, 1996), at DQJ232-33 (in which Hsu explains to Agent Hartnann
why he is specifically interested in the “tissue culture”

technol ogy to nmake Taxol).

“Reasonabl e Measures”

Simlarly, we also find that the EEA' s definition of
“trade secret” -- requiring, in part, that the owner take
“reasonabl e neasures” to keep such information secret -- is also
not for use of that |ocution void for vagueness. First, a
statute is not void for vagueness nerely because it uses the word
“reasonabl e” or “unreasonable”. See, e.qg., U S. Const. anend. |V
(prohibiting “unreasonabl e searches and sei zures”); 18 U S.C. §
922(d)(8) (making it unlawful for any person to sell to, or
di spose of, a firearmor amunition to any person who the seller
knows or has “reasonabl e cause” to believe that such person is
engaged i n other conduct that would place an intimate partner in
“reasonabl e fear” of bodily injury).> In sustaining the
antitrust “rule of reason” as sufficiently definite even in a
crimnal prosecution, Justice Hol mes observed, with his customary
sensitivity to human frailty, that “the lawis full of instances
where a man’s fate depends on his estinmating rightly, that is, as

the jury subsequently estimates it, sone matter of degree. |If

5. The jury deciding this case will of course apply the
standard of “beyond a reasonabl e doubt”.
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his judgnent is wong, not only may he incur a fine or a short
inprisonnent . . .; he may incur the penalty of death.” Nash v.

United States, 229 U S. 373, 377 (1913).

The Governnent has here pointed out that the definition
of “trade secret” is taken, “with only mnor nodifications”, from
the definition used in the Uniform Trade Secret Act (UTSA), which
has apparently been adopted in forty states and the District of
Col unbi a, and the | anguage has withstood at | east one vagueness

attack. See Governnent’s Resp. at 33-34; see also People v.

Serrata, 62 Cal. App. 3d 9, 133 Cal. Rptr. 144 (Cal. C. App.
1976) (upholding the constitutionality of California s crimnal
trade secret statute and explaining that the term“neasures” in
the statute is not unconstitutionally vague).

Finally, as applied here, it is clear that Hsu and his
al l eged co-conspirator, Jessica Chou, were told on several
occasions (in e-mails, telephone conversations, and in-person
neetings) that the taxol technology in question was proprietary
to BM5 and Phyton, could not be acquired via a license or joint
venture (as the cost would be too high), and that they woul d have
to “get [it] another way”, nanely, through an allegedly corrupt
BVMS enpl oyee. See, e.q., Transcript of Meeting between Hsu and
FBI Agent Hartmann, (Feb. 27, 1996), at DQJ240-41 (in which Agent
Hart mann expl ains that BMS is keeping the taxol technol ogy “cl ose
to their chest” and that a |icense or joint venture would be too
expensive, and in which Hsu responds that “[w]je’'ll get another

way”); see also E-mail from FBI Agent Hartmann to Jessica Chou
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(Nov. 16, 1995)(in which Agent Hartmann expl ains that “BM [ has]
exerci sed an exclusive option on Phyton's proprietary plant cell
culture technol ogy”). Hsu thus knew that BMS had taken many
steps to keep its technology to itself, and therefore he will not
be heard to quibble with the ductility of “reasonabl e neasures”
as applied to himin this case.

“Generally known to” and “not being readily
ascertai nabl e” through proper neans by the public

At the outset, the issue of whether “second generation”
taxol technology is “generally known to” and not “readily
ascertainable” to the public is a question that we (and the
parties) have struggled with since the inception of this case.

See United States v. Hsu, Crim No. 97-323-01 , 1999 W. 80952, at

*1-*4 (E.D. Pa. Feb. 16, 1999) (expl aining the tortuous procedural
history of this case). After the June 14, 1997 sting operation
at the Four Seasons Hotel, in August, 1997 two BMS scientists,
Dr. N khil Mehta and Dr. Norman Lacroi x, were enlisted by BM5S and
t he Governnent to review the docunents shown to the defendant at
t he Four Seasons Hotel (“the June 14th docunents”) and to redact
all “confidential” information contained therein. As our
February 16, 1999 Menorandumillustrates, even Dr. Mehta and Dr.
Lacroi x could not agree about what information in the June 14th
docunments was “confidential” and what information was public.
See id. at *2 n.9 (citing twenty-one exanpl es of inconsistencies

in the redactions to the June 14th docunents).
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After an interlocutory appeal in which the Governnent
soot hingly assured the Court of Appeals panel that the redactions
to the June 14th docunents “consist of technical information that
constitutes trade secrets under any definition”, see Hsu, 155
F.3d at 197-98 n. 11, BMS enlisted Dr. Pallaiah Thamuana, the
Associ ate Director of Biotechnical Devel opnment at BMS, to
undertake a conpl ete reevaluation of the redactions to the June
14t h docunents. After Dr. Thammana’' s reeval uation of the June

14t h docunents, over one hundred pages that had previously been

redacted by Dr. Mehta and Dr. Lacroi x were then unredacted as
public information. See Hsu, 1999 W. 80952 at *3 n. 11.

Finally, at the urging of our Court of Appeals, we
undertook an in camera review of the redactions made to the June
14t h docunents. While we (perhaps i nmopdestly) consider ourselves
of “ordinary” intelligence, after an in canera review of the June
14t h docunents, in both their new y-redacted and unredacted
forns, it becanme clear to us that “the issue of whether the June
14t h docunents had been properly redacted to exclude only trade
secret information required technical expertise far beyond our
capabilities.” See id. at *3. Accordingly, with the consent of
the parties, we enlisted the assistance of Dr. Kenneth Snader
fromthe National Cancer Institute as our technical advisor to
review the June 14th docunents in both their redacted and
unredacted forns. After his exhaustive analysis, Dr. Snader

suggested that we unredact yet another ten pages in the June 14th
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docunents because they are truly public information. See id. at
*6-*0.

At oral argunment on the current notion, we asked
counsel for the Governnent to explain howthe terns “generally
known” and not “readily ascertainable” by the public could be
anything but vague in relation to taxol technology, particularly
gi ven the ever-shrinking redactions to the June 14th docunents
agai nst the very sane “trade secret” definition. See supra. In
response, counsel for the Governnent argued that while it was a
difficult undertaking to determ ne whether the June 14th
docunents actually contained trade secret information within the
meani ng of the EEA, ultimately the trade secret status of the
June 14t h docunents did not matter to the outconme of this case
because Hsu is charged only with the inchoate offenses of attenpt
and conspiracy. See 18 U S.C. 8§ 1832(a)(4), (5. At oral
argunent, the Governnent pointed to our Court of Appeals’s
August, 1998 decision in which the panel made it clear that the
Government need not prove at trial that an actual trade secret
was used during the investigation, because the defendant’s
culpability for a charge of attenpt depends only on the
ci rcunstances as the defendant believes themto be and not as
they really are. See Hsu, 155 F.3d at 203-04 (explaining that
t he defendant can be guilty of attenpt and conspiracy to steal
trade secrets even if the June 14th docunents contai ned no

confidential information at all).
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Wiile the Governnent’s position is legally accurate, it
is quite troubling in the context of this particular statute.

Unli ke statutes that prohibit, for exanple, nurder (or attenpted
nmurder), bribery (or attenpted bribery), or distribution of
cocai ne (or conspiracy to distribute cocaine), where there is a
clearly defined end (e.qg., the definitions of nurder, bribery,
and cocaine are fixed), here, where a “trade secret” is based on
i ntangi bl e and evol vi ng concepts and ideas, and where the
definition of a “trade secret” is based, in part, on what is
“generally known” or “readily ascertainable” to the public, the
anal ysis is considerably nore problematic.

A hypothetical illustrates the difficulty of the
Governnent’ s argunent. Assune Congress passed a statute nmaking
it acrime to be “bad” or to “attenpt to be bad” and the
definition of “bad” was “what people generally know as really bad
or evil.” On its face, such a statute is pal pably and unlawfully
vague. Yet as applied to Dr. Hanni bal “the cannibal” Lecter (in

The Silence of the Lanbs), such a statute would not be

unconstitutionally vague, as all but the crimnally insane woul d

agree that Dr. Lecter is “bad”.® As applied to Little Mary

6. Theoretically, Dr. Lecter’s conviction for the conpleted
of fense of badness woul d be based, in part, on a battle of expert
W t nesses over what the public “knows” and whet her the general
public would regard Dr. Lecter as really bad or evil.
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Sunshi ne, however, such a statute would be unconstitutionally
vague because no reasonabl e person would call her norally “bad”. ’

Turning specifically to the EEA, it is in nmany ways
nore problematic than our badness statute because, unlike our
i mgi ned law, what is “generally known” and “reasonably
ascertai nabl e’ about ideas, concepts, and technology is
constantly evolving in the nodern age. Wth the proliferation of
t he nmedi a of conmuni cation on technol ogi cal subjects, and (still)
in so many | anguages, what is “generally known” or “reasonably
ascertainable” to the public at any given tinme is necessarily
never sure.

Furthernore, when the EEA states that the information
nmust be generally known and not readily ascertainable “by the
public”, to whomdoes it refer? The “general” public? The
“scientific” public? The “comrercial” public? The “judicial”

public? Prior to this case we had not heard of the cancer drug

7. W hasten to add that we nake no judgnent as to her
taste, however. W do note that if Little Mary Sunshi ne deci ded
that she wanted to be in her heart bad, and really believed that
she was then being bad, she could be prosecuted under our
hypot hetical statute for attenpted badness. At oral argunment we
posed a simlar question to the Assistant United States Attorney
(al beit in a hypothetical involving the recipe for an angel food
cake), to which he answered that the U S. Attorney’s office would
use its discretion and not prosecute such cases. It is precisely
this type of prosecutorial discretion, however, that is so
unsettling. W are indeed aware of no instance in which a vague
statute has been deened constitutionally safe because we can all
rest easy trusting the goodness and w sdom of our prosecutors.
See also Ansterdam supra, at 88 (noting the “intimte
connection” between the vagueness doctrine and the protection of
individuals “fromarbitrary and discrimnatory governnmenta
action”); Kolender, 461 U S. at 357.
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Taxol (and had never heard of the plant cell culture process to
produce it) -- does that ignorance in and of itself nake taxol
technol ogy not “generally known”? |If a large quantity of

i nformati on about taxol technology is avail able on the Internet
and in published journals (which it is), or if those subjects
were di scussed at scientific conferences abroad (they were), do
those realities nmake it “readily ascertai nable”?

While we are thus nuch troubled by the EEA s vaporous
terns, as applied to the facts of this case and this defendant we
nevertheless find that the term“generally known to, and not
being readily ascertainabl e through proper neans by, the public,”
18 U.S.C. § 1839(3), is not unconstitutionally vague. Based upon
a careful review of the evidence that the Governnent will offer
at trial, including e-mails, tel ephone conversations, and tape
recordi ngs of in-person neetings, it appears that Hsu knew (or at
a mnimum bel i eved) that the “second generation” taxol
information he was seeking to acquire was not “generally known
to” or “readily ascertainable through proper neans by, the
public.” 18 U.S.C. 8 1839(3). The e-mails, tel ephone calls, and
conversations show a pattern whereby Hsu, along with his indicted
co-conspirator, Jessica Chou, realized that they coul d not
license or acquire the “second generation” taxol technol ogy
t hrough | egal or public nmeans, and that they would have to
acquire it froman allegedly corrupt BMS enpl oyee. In several of
t he conversations Hsu and Chou are unanbi guously told that this

undertaking is illegal. See, e.qg., Transcript of Meeting between
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Hsu and FBI Agent Hartmann, (Feb. 27, 1996), at DQJ254 (i n which
Agent Hartmann expl ains that they are “tal ki ng about nmaybe even
doi ng sonet hing, you know, that is against the |aw’ and Hsu
responds, “Right. Right. Right.”). Yet, despite these warnings,
Hsu and his co-conspirator continued with their pursuit of taxol
technol ogy and, on April 22, 1997, Jessica Chou offered
under cover FBI Agent John Hartmann (posing as “John Mano”)
“US$400, 000 which is a conbination of cash paynent, stock shares
and royalties” for the taxol technology. See E-mail from Jessica
Chou to FBI Agent John Hartmann a/k/a John Mano (Apr. 22, 1997).
Therefore, as applied to the conduct of this particular
def endant and given the fact that he is charged only with the
i nchoate offenses of attenpt and conspiracy (rather than
conpl eted offenses), we put aside our considerabl e disquiet about
t he EEA' s | anguage and deny defendant’s notion to dismss Counts
Ten and El even of the Indictment.?

An Order foll ows.

8. W take sone solace fromour recognition of an aspect of
the EEA that the Governnment did not nmention in its papers or in
oral argunent. To be convicted under the EEA, a defendant nust
“knowi ngly” set out to violate the statute. See 18 U.S.C. 8§
1832(a). Therefore, a person who takes a “trade secret” because
of ignorance, m stake, or accident should not be successfully
pr osecut ed.

16



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
V. :
KAI - LO HSU : NO. 97-323-01
ORDER

AND NOW this 11th day of March, 1999, upon
consi deration of defendant’s omi bus notion to dismss Count’s
Ten and El even of the Indictnent, and the Governnent’s omi bus
response thereto, and after a hearing on the notion on March 8,
1999, and for the reasons stated in the Menorandum attached
hereto, it is hereby ORDERED t hat defendant’s onmi bus notion to

di sm ss Counts Ten and El even of the Indictnment is DEN ED.

BY THE COURT:

Stewart Dal zel |, J.



