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“Sorry – We’ll have to delay NPL deletion of 
the Site.

I’m still bound by this restrictive covenant!”
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Region 5 - Review of
Proprietary  Institutional Controls

Map
• Areas of contained waste
• Monitoring systems
• Limited use areas

Title Commitment Pilot
PRP Involvement
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Goals - Title Work

• Integration of Restrictive Covenants into 
traditional property system

• “Constructive Notice” to the world 
• Assure Legal Status of Environmental 

Covenant
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State Recording Statutes

• All property records in one place
• County Recorders Office

• Record Grantor and Grantee
• Priority of Interests

• Typically determined by who records first
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First Step - Obtain Best Available 
Information on Restricted Areas

• RODs
• Prior Five Year Reviews
• CDs, UAOs, AOCs
• Current Monitoring Information
• As Built Drawings
• Legal Description
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Why Title Commitment?

• Replicate Title examination – private 
purchaser

• Title Company 
• Independent third party
• Standard Format
• Comprehensive & Reliable
• Underwriting Guidleins
• Tort Liability for faulty searches
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Legal Description - What we read
• Beginning at the Northwest Corner of said Section 

32; 
• thence South 56 degrees East 371 feet to a point, 

thence South 24 degrees East 215 feet to a point, 
thence South 39 degrees 30 minutes West 280 feet 
to a point, thence South 59 degrees West 402 feet, 
thence North 40 degrees 15 minutes West for 279 
feet, thence North 30 degrees East 220 feet, thence 
North 50 degrees East 265 feet, thence North 76 
degrees 185 feet, Thence North 5 degrees 115, 
thence North 61 degrees 30 minutes East 195 feet.
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Legal Description – What we 
comprehend
• blah, blah, blah, blah, blah, blah, blah, blah, blah 
• Blah, blah, blah, blah, blah, blah, blah, blah, blah 
• Blah, blah, blah, blah, blah, blah, blah, blah, blah 
• Blah, blah, blah, blah, blah, blah, blah, blah, blah 
• blah, blah, blah, blah, blah, blah, blah, blah, blah 
• Blah, blah, blah, blah, blah, blah, blah, blah, blah 
• Blah, blah, blah, blah, blah, blah, blah, blah, blah 



10EPA



11EPA

Survey Issues

Area shows where Soil has 
been cleaned
up to levels that are 
protective of industrial
use only.  IC is needed in 
this area to prohibit Non 
industrial uses. 

actual boundary of landfill cap. 

Area covered by  ROD map.
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Overlay parcel map on Site map

Landfill area

• Landfill property has 
restrictive covenant to 
prohibit interference 
with the cap and 
maintenance

Industrial Use Area
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Region 5 Title Commitment Pilot

Goal – written request for bid – sought title 
firm for single point of contact 
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Region 5 - Title Commitment 
Pilot

• Sites in rural areas - Local Title/Abstract 
Companies

• Sites in Larger Towns – National Title 
Company

• $700 - $1000 per parcel
• Alternative title search – large sites or 

those located in rural areas
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Title Commitment

• Current Ownership of Property 
• Demonstrate proper recordation
• Identify incompatible property 

interests 
• notify entities – release or 

subrogate interests
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Institutional Controls 
PRP Involvement
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Authority for PRP IC Study –
Consent Decree & UAO provisions

• “periodic review” – PRPs agree to 
perform studies to review 
protectiveness of the remedy

• additional or modification of work –
to achieve and maintain 
performance standards; consistent 
with remedy 

• site specific provisions 
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Authority for Title Commitment

Model RDRA Consent Decree requires
a current title insurance commitment or  

other evidence of title acceptable to 
EPA, 

Demonstrate free and clear of all prior 
liens and encumbrances (except when 
approved by EPA or … Settling 
Defendants are unable to obtain release 
or subordination of liens or 
encumbrances)
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Authority - Talking Points 

• Parties have agreed in CD that 5 year 
reviews are necessary and SDs have 
obligation to do studies for 5 year review 

• SDs believe they can do activities more 
cost effectively

• EPA will do the IC evaluation - Oversight 
Bill
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PRP request letters

• Demonstrate that existing controls cover 
the entire area that needs to be restricted? 
• Most up to date information
• Maps

• Demonstrate recordation and free of 
encumbrances – title commitment

• Demonstrate signed by owner – title work
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PRP Request Letters

• Assess objectives
• Assess monitoring
• Discuss effectiveness 

• Short term/long term
• Under state law

• Propose Follow up Actions
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Identify Parcels of Areas that need 
restrictions 

Landfill area
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Off-site Groundwater May 
Contaminate Numerous Parcels 

Newly Sub-
divided Parcels



28EPA



29EPA

PRP Response to request for IC 
evaluation

• Positive Response
• Owner PRPs trying to transfer Sites
• Smaller Sites

• Negative Response
• Non Owner PRPs 
• Large Sites with large number of parcels
• Prior Owner PRPs -- already transferred site 
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Follow up Actions

• Implement Environmental Covenant 
using State Statutes (overlay common 
law)
• Model Environmental Covenant with Each 

State
• Ability to Enforce:  PRP, State and EPA

• Subrogation Agreements
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“This land is your land, this land 
is my land”
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