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BEFCRE THE
DEPARTVENT OF TRANSPORTATI ON
WASH NGTON, D. C.

In the Matter of

ADVANCE NOTI CE OF PROPOSED RULEMAKI NG
OONCERNI NG PASSENGER MANI FEST | NFORMATI ON
(NOTI CE 91-2)

Docket 47383

COWENTS OF
Al R CANADA, AIR JAMAI CA, BALAIR,
CONDOR FLUGDI ENST GmbH, AND
ITHE ORIENT AIRIINES ASSOCI ATION

These comments are being filed jointly on behalf of Air
Canada, Air Jamaica, Balair, Condor Flugdienst GmbH and the Oient
Airlines Association, representing the following airlines: Ar New
Zealand, Air Nugini, Al N ppon Airways, Cathay Pacific Airways,
China Airlines, Garuda |Indonesia, Japan Airlines, Korean Ar,
Mal aysia Airlines, Philippine Airlines, Qantas A rways, Royal
Brunei Airlines, Singapore Airlines, and Thai Airways International
("Joi nt Commentors"). After review ng submssions in this docket,
the Joint Comenters wish to respond to the Advance Notice of
Proposed Rulemaking ("aANPRM") issued by the Departnent of
Transportation ("Department" or "DOT™) prior to inplenmentation of
regul ations requiring collection of extensive passenger manifest
information for use by the Departnent of State when responding to
an airline disaster. 56 Fed. Reg. 3810 (January 31, 1991). These

comrents would not have been necessary had the Department's ANPRM



nerely sought to inpose passenger manifest requirenents on U S
carriers, as mandated by the Aviation Security Inprovenent Act of
1990. Pub. L. No. 101-604 (Novenber 16, 1990), hereinafter
"Security Act." Instead, however, in its ANPRM, t he Depart nent
gratuitously raised the issue of whether simlar obligations should
be inposed on foreign air carriers.

In response, the US. airline industry has strongly urged the
Departnent to regulate foreign airline practices, notwthstanding
the deference traditionally accorded to foreign governments in such
matters. Wiile the Joint Commentors have genuine synpathy for the
victins of terrorismand are as intent as the United States is to
pronote effective for aviation security, the Joint Conmentors are
conpelled to object to the flawed prem ses that underlie the US
carriers' argunents for extending this ANPRM to foreign carriers

The enotionally charged political argunent being nade by the
US airline industry was succinctly summarized in recent
Congr essi onal testinmony:

Recent federal security requirenents inposed only on U S.

airlines and, therefore, maxim zing protection for only

half of our citizens internationally, make it nore

difficult for US airlines to conpete with foreign

airlines on overseas routes.

These conments take issue with the inplicit suggestions that:

(1) the United States should regulate all activities in which US.

1/ Oal statenent of Janmes Landry, Air Transport Associ ation,
before the Aviation Subcommttee, Public Wrks and Transportation
Commttee of the House of Representatives in Hearings on "The
Financial Condition of the Airline Industry and the Adequacy of
Conpetition," February 6, 1991
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citizens are involved, regardless of whether such citizens are
residing or travelling outside the United States; (2) there is a
“conpetitive inbalance" that should be redressed by inposing
di sproportionate regulatory burdens on foreign air carriers which
enjoy limted conpetitive access to U S markets; and (3) airline
passengers enjoy maxi mum protection only if all airlines adhere to
DOT-di ctated regul atory measures, which preclude, as a practical
matter, other approaches that are equally or nore effective -- and
potentially nore efficient -- or which have absolutely no
relationship to enhanced aviation security, as is the case in this
rul emaki ng.

The Joint Commentors urge the Departnent to reject requests to
apply the proposed regulations to foreign carriers. |nposition of
passenger nanifest requirenents on foreign carriers will not result
in conpetitive balance, but instead will tip the scales further in
favor of US. carriers. Unilateral regulation of foreign carriers
by DOT would conflict with the intent of Security Act provisions
which commt the United States to pursue its aviation security

obj ectives through accepted nultilateral and bilateral channels,

reflecting the long-standing principles of comty which govern
I nt ernational aviation relationships. Finally, the Joint
Commentors perceive little or no relationship between the
collection of the specified passenger information and enhanced
aviation security. Conpliance with this proposed regulation wll
divert needed airline resources nore properly spent on enhanced
aviation security and inprovenents to facilitate efficient air
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transportation. This costly procedure, at best, will inprove only
slightly the U S  State Departnment's ability to perform the
humani tarian service of notifying relatives in the very infrequent

event of an airline disaster outside the United States.

BACKGROUND

This proceeding was instituted pursuant to the requirements of
the Security Act. Section 203(a) of the Security Act directs the
Secretary of Transportation to promnulgate regul ations, before
March 16, 1991, requiring all U S air carriers to provide a
passenger manifest to the U S Departnent of State for any flight
whi ch has been involved in an aviation disaster outside of the
Uni ted States.? U.S. air carriers nmust provide such a passenger
mani fest to the State Department within one hour of being notified
of the disaster, or as expeditiously as possible, but no later than
three hours after receiving such notification

The directive to adopt regulations within the specified tine
frame applies only to U S carriers; Congress nerely directed the
Secretary of Transportation to consider a conparable requirenent
for foreign air carriers, in evident recognition of the conplex
jurisdictional and policy issues raised by extra-territorial

application of US. |[aw.

2/  The passenger manifest nust contain each passenger's nane,
passport nunber (where a passport is required for travel), and the
nane and tel ephone nunber of a contact person for each passenger.
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On January 31, 1991, DOT issued the aNpPrRM and solicited public
comrent on the methods which shoul d be adopted for facilitating the
collection of the required passenger information. On February 21,
1991, the Ar Transport Association of America ("ATA"),
representing the U S airline industry, submtted comments which
pronpted this response. U S. airlines, which are explicitly
required by the legislation to supply passenger nmanifest
information in the event of a aviation disaster, wholeheartedly
favor subjecting foreign air carriers to the exceedingly burdensone
and inpractical information collection procedures. Mreover, the
US airline industry favors collection of such information for
U S citizens flying not only between a U S. and foreign point, but
al so between any two foreign points. At the sane tine, ATA
advocates exenpting donestic U.S. air transportation, and
transportation between the United States and Canada, Mexico and the
Cari bbean, the latter undoubtedly accounting for a large portion of
international air transportation provided by U S. carriers to US
citizens. The rationale for this position is that it wll result

ina "level playing field."

DISCUSSION

| nposi ng Passenger Manifest Requirenents on
Foreign Air Carriers WII Not Result in a
Level Plaving Field

In its comments, the ATA alleges that the passenger manifest

regulations wll create adverse financial and operational



consequences for the U S air carrier industry. Therefore, it
urges DOT to inpose those same costly requirenents on foreign air
carriers in order to ensure that U S air carriers are not placed
at a conpetitive disadvantage yis-a-vis foreign air carriers.

1. The Excessive Costs O Foreign
c . c 1i 2 U b1

There is a consensus anong U . S. and foreign carriers that
I npl enenting passenger information collection procedures will be
costly. Specifically, both U S and foreign air carrier comentors
anticipate significant costs in the area of automation, and in the
need to procure additional personnel, equipnent and counter space
to handl e expected delays in passenger check-in. The U S. carriers
contend that a conpetitive balance will be naintained only if all
players -- ji.e, airlines -- are required to bear the sane costs of
these new regulations. The Joint Connectors respectfully suggest
that upon exami nation, this superficial logic fails.

The benefits to U S. citizens of extending these regul ations
to foreign carriers are questionable. Each airline disaster poses
uni que and unantici pated problens for personnel of the affected
carrier. Despite their best efforts to conply, no carrier is
likely to develop a perfect system for notification of next of kin,
or to performperfectly even if such a plan is devised, in |arge
part because airline disasters occur so infrequently that carriers
devel op no experience with inplenenting the specified procedures.
Were the Departnment inclined to expand the applicability of the
regulations, it should first perform an in-depth cost-benefit
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anal ysis to assess nore precisely the economc and conpetitive
burdens which would be inposed on foreign air carriers, in
relationship to the alleged benefits to US. citizens.

Wthout doubt, foreign air carriers would be forced to absorb
costs in excess of those of the nmgjor U. S international carriers,
which are also CRS vendors. The largest U S. carriers and their
travel agents have achieved a degree of autonmation which exceeds
the capabilities of foreign carriers and their |ocal distribution
networks. If the passenger manifest rule were extended to foreign
carriers, the relevant data would have to be collected fromU S
citizens either at the point of sale or prior to boarding any
flight outside the United States.

The questions posed by the ANPRM seem to suggest little
famliarity with the extent to which international air
transportation entails interline ticketing. The costs of
devel oping airline reservations software that does not presently
exist to store this information and establishing tel ecomunications
l'inks between travel agents, carriers and interlining carriers for
sales outside the United States undoubtedly would be greater than
the costs to U S. carriers to nodify their CRS

A significant nunber of U 'S. <citizens purchasing tickets
abroad for travel wholly outside the United States may be manual |y
ticketed by unautomated agents. Thus, foreign carriers would not
only have to incur substantial costs of automation, but also have
to develop costly procedures to collect these data from agents or
otherw se screenfor U S. passengers prior to every flight they
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operate, either systemwde or on any flight connecting wth a
U. S. -destined flight.

The ATA acknow edges that the industry has "no procedures to
accommopdate the intercarrier exchange of manifest information.”
ATA Conments, pp. 13-14. Rat her than ignore the troubling
technical issues related to the cost and feasibility of conpliance,
as ATA suggests, the Departnment nust acknow edge that there are
conpel ling practical reasons not to extend the Security Act
obligations to collect the specified passenger data to foreign
carriers. These practical considerations are the same regardless
of whether the data collected is to be passed on to U S carriers
participating in an interline ticket, to be provided by the foreign
carrier for flights to U S. points, or to apply to foreign point-
foreign point travel. Accordingly, there should be no requirenent
that foreign carriers or travel or ticket agents outside the United
States collect data on U.S. citizens, as the costs of conpliance
for foreign carriers and their agents are excessive.

2. The Disproportionate Costs O

Compliance WIIl Place Foreign Carriers
At A Competitive Disadvantage

To assess the conpetitive inpact of the proposed passenger
mani fest regulation, the relevant neasure is not total capital
outl ay needed for conpliance; arguably, this would be equival ent
for US and foreign air carriers. Rather, the relevant neasure is

the per passenager cost of conpliance for each affected air carrier



Wien evaluated fromthis perspective, the true potential of
the ATA proposal to affect conpetition adversely for foreign
Carriers (and conversely, advantageously for U S. carriers) becones
clear, and denonstrates why foreign carriers should be excluded
fromthe scope of the proposed regulation. Rather than conparing
total U S flag market share to total foreign flag nmarket share, it
IS nore appropriate to consider the conparative costs of serving
passengers in a given city-pair market.

Each foreign carrier is constrained by the existing bilateral
avi ation agreenents to serve only a few U S. gateway points,
operating a limted nunber of weekly flights. In contrast, nost
US carriers serve a large nunber of gateways in a nunber of
foreign countries, all connected at U S. carrier hubs to numerous
U S points. A US. carrier expending funds to conply with this
regulation will be able to recover its fixed costs froma |arge
nunber of passengers destined to the many international points
which it serves; a foreign carrier will be able to recover the
costs of servicing the special needs of US. citizens only fromits
limted US. services. Thus, the average cost of conpliance for
foreign air carriers will be far greater than the average
conpliance cost of U S. carriers.

Moreover, U.S. air carriers transport the majority of U S
citizens in international travel. In cal endar year 1989, 63
percent of all US. ~citizens traveling fromthe United States to

foreign points departed on U.S. flag carriers. Sixty-one percent



of all US. citizens returning to the United States from foreign
points did so on U S. flag carriers.¥

Wen a U S. carrier's incremental cost of conpliance with the
passenger manifest regulations is divided anong the nunber of U S
citizen passengers who will actually benefit fromthe regul ations,
the cost per passenger is mnimal. Foreign carriers are faced with
hi gher costs of conpliance, and many fewer U S. citizen passengers
to whomit can allocate that cost. Therefore, the foreign air
carrier's cost per US. citizen passenger is notably higher, and
di sproportionate to the benefit provided to those passengers. This
hi gher cost which would result fromthe unfair regulatory burden
| nposed by the Departnent nmay inhibit foreign carriers from
successfully conpeting with U S. carriers to U S. gateway markets.
For smaller carriers, the cost of conpliance with the regul ations
may be prohibitively high, forcing themto cease operations or to

operate in non-conpliance.

3. Wil e I nposing Unreasonable Costs On
Foreign Airline Conpetitors, US. Carriers
Propose TO Exempt Mst U S. Ctizen Travel

Anal ysis of the conpetitive effects of the proposal to extend
the burdensome passenger manifest requirenents to foreign air
carriers transporting U S. citizens nust take into account the

fairness of the regulatory schene proposed by the U S carriers.

3/  Source: US International Air Travel Statistics, U.S.
Departnment of Transportation, Research and Special Programs
Adm nistration, Calendar year 1989.

- 10 -




ATA advocates that the Departnent inpose costly regulations for all

international flight segnments, while exenpting all U.S. donestic
operations, as inplied by the statute, and international travel
bet ween the United States and Canada, Mexico, and the Caribbean.¥
See, ATA Comments, pp. 10-12.

US air carriers generate substantial revenues from their
donestic operations, which conprise nore than 50 percent of all air
travel worldwide. U S carrier domestic services account for nore
than 90% of the total passengers enplaned by U S. carriers.
Revenues generated by US. carriers as a function of their domestic
operations are, consequently, substantially greater than foreign
carriers and can be used to defray the cost of conpliance with the
passenger nanifest regulations. Foreign air carriers are precluded
from conpeting in the US. donestic markets and, therefore, do not
have the opportunity to spread their cost of conpliance over a
mar ket which is exenpt from the passenger nanifest requirenents.

In addition, the majority of foreign air carriers do n.ot have
the benefit of a conparably robust home narket. Even where foreign
air carriers do generate significant revenues from their hone
markets, they face the possibility that the regulations may apply
to all international route segments, which would enconpass not only
their home markets, but their entire system Consequently, unlike

US carriers, they would not be able to subsidize the cost of

4/  The Joint Commentors agree that there are valid technical and
operational reasons to exclude North American markets.
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conpliance with revenues generated in a market not affected by the
regul ations.

I n assessing the slope of the playing field, DOl should not
confine its analysis to the foreign flag share of US. jnterna-
tional passengers, but should instead | ook at each i ndividual
foreign carrier's market share in relationship to the total nunber
of US. citizens transported in donestic and international air
transportati on. It is then readily apparent that U S. carriers
derive significant economc benefits as U.S. flag carriers by their
excl usive access to donestic U S traffic which is unavailable to
foreign flag carriers.

Wil e the Joint Commentors woul d have preferred to be in a
position to synpathize with US. carrier conplaints about
requirenents inposed by the U S. Congress on U S. flag carriers, it
is inpossible to do so when the U S. airline industry seeks to turn
regulation into a conpetitive weapon agai nst foreign carriers.?
The privileges enjoyed by U S flag carriers include an
I nconpar abl e hone field advantage -- protection from foreign
carrier conpetition. If the U S. Congress determnes that U S.
flag carriers should assist the U S. State Department to provide
nore timely services to U.S. citizens, it would seema very smal
price to pay for the econom c benefits enjoyed by U S. carriers.
If, as ATA suggests, regulatory burdens should be inposed on the

basis of U S. citizenship, regardless of where the US. citizen

5/ If the regulation is truly unworkable, the responsible
approach for the U.S. airline industry would be to seek its repeal
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travels, it follows that foreign carriers should enjoy the economc

opportunity to conpete for U S. <citizens travelling between two

points in the United States as well as between two foreign points.

Unil ateral Regulation O Foreign Air Carrier
Passenger Manifests Conflicts Wth

The Aviation Security |nprovenent Act,

The Chi cago Convention, and

P ' "ples of International Comty
The Department would be ill-advised to accept ATA’s invitation

to extend the frontiers of its legal jurisdiction by inposing the
requi renents of the anprM upon foreign air carriers. pOT is not

only not conpelled to do so, but Section 204(a) of the Security Act
nmerely directs DOT to consider whether the passenger manifest
requi renents should apply to foreign air carriers. Congress did
not direct that DOT inpose such requirenents on foreign carriers

t hrough rul emaki ng procedures.

On the contrary, Congress specifically set forth the mechani sm

for the application of any passenger manifest requirenents to

foreign carriers. Congress explicitly states, in Section 201(b) (1)

of the Security Act, that:

the Departnment of State, in consultation with the
Departnent of Transportation, shall be responsible for
negotiating requisite aviation security agreenments with
forelgn governnents concerning the |aﬁlenentat|on of
United States rules and regul ations ich affect the
foreign operations of United States air carriers, foreign
alr carriers, and foreign international airports. The
Secretary of State is directed to erter, expeditiously,
into negotiations for bilateral and multilateral agree-
ments (C) to achieve jimwoved availability_of
passenger manifest information, (Enphasi s added.)

- 13 -



Congress also notes in Section 201(b)(2) that:
[a] principle objective of bilateral and nultilatera
negotiations wth foreign governnents and the Inter-
national Gvil Aviation Oganization shall be inproved
availability of passenger nanifest information
Any attenpt by DOT to unilaterally inpose passenger nanifest
requirements on foreign air carriers through an expedited
rul emaki ng proceedi ng would not be consistent with the clear
Congressional intent that this nmatter be the subject of inter-
national consultations.

Section 201(b) of the Security Act acknow edges that
international principles of comty and reciprocity dictate the
recognition of, and respect for, the sovereignty of individual
nations. Al though DOT has solicited coment on naking regul ations
applicable in every international jurisdiction in which any U S
citizen travels, insufficient consideration has evidently been
given to the constraints placed by international |aw on the
extraterritorial exerci se of jurisdiction by sovereign
nati ons.

The proposals to regulate collection of passenger information
for sales outside of the United States or for travel wholly between
two foreign points are particularly objectionable to foreign flag
carriers whose conduct is primarily regulated by their foreign
gover nnent s. Just as the United States has laws linmting the
collection and distribution of personal information, the |aws or
cultural practices of other sovereign nations may prohibit or nake
it difficult to collect the specified information. The

Department's economic regulations inplicitly recognize the
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impropriety of asserting jurisdiction over reservations systens and
ticket agents located outside the United States. gsee 14 CPR §
255.2 (CRS regulations apply only to conputer reservations systens
supplied to travel agent subscribers in the United States). The
Departnent also routinely declines to review the reasonabl eness of
| ATA-agreed fares for transportation between foreign points.
Indeed, it is unclear by what regulatory device DOT could conpel a
foreign airline not serving the United States to collect
information on U S. citizen travel between two foreign points or to
provide data to U S. carriers concerning U S. citizens whose
itineraries at sonme point include transportation to the United
States.

Recogni zi ng that disparate governnental regulations could
cripple the fledgling airline industry, sovereign nations |ong ago
agreed on the need to develop principles to govern international
air transportation which have served airline passengers well for
al nost 50 years. The Convention on International Cvil Aviation
(the "Chicago Convention") governs the actions of menber States
(including the United States) as they affect international civil

aviation.¥ The preanble to the Convention states that the

8/ For exanple, Chapter 1, Article 1 of the Chicago Convention
states: "The contracting States recognize that every State has
conpl ete and excl usive soverei ?nty over the airspace above its
territory."” Chapter 3, Article 1 X confers the obligation to
investigate an aviation disaster on the State in which an acci dent
occurs, and provides a nore limted role for the State in which
aircraft was registered. As drafted, section 203(a) would only
come into effect if the airline disaster occurs outside the United
States, i.e., wthin the acknow edged jurisdiction of another
State. Also, the principle of comty in matters affecting conduct
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Convention was entered into in order to provide a framework within
whi ch international civil aviation could be devel oped in a safe and
organi zed manner. The unilateral inposition by the United States
of security measures on foreign air carriers is at odds with the
stated intent of the Convention, which is to devel op an organi zed
framework within which civil aviation can be safely conducted.

Chapter 5, Article 37 of the Chicago Convention specifically
provi des that each contracting State should collaborate in securing
t he highest practicable degree of uniformty in regulations,
standards, procedures, and organization concerning the safety,
regularity and efficiency of air transportation. DOI's unilatera
imposition of the passenger nanifest requirenments on foreign
carriers, through rul emaki ng procedures, would violate the basic
premse set forth in Article 37

First, it would circunvent the nmultilateral process anti-
ci pated under the Convention. Second, it would result in pro-
cedures which inpose a disproportionate cost of conpliance on
foreign air carriers. Finally, it may result in each air carrier
and i ndeed perhaps even each travel agent, formulating its own
procedures for conpliance, thus making the transfer of information
between them difficult, if not inpossible

More generally, the current rul emaki ngproceeding is offensive

to basic international trade principles because it benefits U S

of foreign flag airline operations is expressed in Chapter 5,
Article 33, which provides for reciprocal recognition of the
validity of certificates of airworthiness and certificates of
conpetency and |icenses.
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citizens only, while placing a significant burden on foreign
carriers. Hstorically, countries have entered negotiations, on a
bilateral or multilateral basis, to nore appropriately allocate
such benefits and burdens. The negotiation process is a nore
appropriate forum for balancing the burden and benefit which wll
follow any requirenent that foreign air carriers conply with the
passenger manifest regulations.

C. The Passenger Manifest Requirenents

W1l Not Enhance Aviation Security
and Mav Adverselv Affect 1t

The passenger manifest requirements were a direct response to
recomendati ons nmade by the President's Conm ssion on Aviation
Security and Terrorism in its My 15, 1990, report to the
President (Report of the President's Commi ssion on Aviation

Securitv and Terrorism Washington, D.C., My 15, 1990). The sole

purpose of the requirenents appears to be the pronpt notification
of next of kin in the event of an aviation disaster. Therefore,
al though the passenger manifest requirenments came out of the
Security Act, it appears, in reality, to have less to do with the
enhancement of aviation security than with the sensitive treatnent
of victins' famlies.

In fact, it appears that passenger nanifest requirements may

actual ly cause a degradation in the level of security at airports

1/ By Executive Order 12686 (August 4, 1989), Presi dent Bush
ordered the formation of the Conm ssion on Aviation Security and
Terrorism  The Conmm ssion undertook a study of existing aviation
security systems, options for handling terrorist threats and the
treatment of famlies of victins of terrorist acts.
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wor | dwi de. There can be no doubt that collection of additional
passenger information can only be acconplished using procedures
that will produce significant delays during passenger check-in.
The del ays and congestion created by these new requirements wl|
conpound the security problens being experienced at already
congested airports.¥

Finally, the inplenentation of passenger i nformation
collection procedures wll be extrenmely costly. Adherence to
passenger nmanifest requirenents nay detract from efforts to
voluntarily upgrade security procedures. Mreover, expenditure of
time and effort to.inplenent these regulations will detract from
airline resources that would be far better spent to inprove airport

facilities, expedite -- rather than inpede -- passenger check-in,

and ot herwi se benefit mllions of passengers.?

CONCLUSI ON
Wiile the Joint Commentors agree that the famlies of those
involved in aviation disasters nust be treated with kindness and
conpassion, good intentions do not necessarily produce good

regul ations. Regrettably, Congress nmay have constrained DOT' s

8/ ~The President's Conmission on Aviation Security and
Terrorism at page 40 of its Report, recognized that congested
airports conpound security problens.

9/ If ATA is correct in arguing that air travellers will avoid
US. carriers because of the inconvenience of conplying wth
regul ati ons they deem have no benefit in relationship to the costs
of the tinme wasted by the procedures, this would reflect the
judgment of the market pl ace. Rather than interfering wth
conpetition, efforts should be directed to renoving the unduly
burdensome regulation, not to making all carriers less efficient.
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ability to strike a bal ance between the costs and benefits by
speci fying the performance standards which nust be net by U S
carriers. DOT, however, nust not conpound the problens identified
by the U S. airlines by unilaterally inposing passenger nanifest
requirements on foreign carriers. The Aviation Security |nprove-
ment Act provides for nultilateral and bilateral consultations,
which are nore in keeping with basic principles of international
| aw. Furthermore, DOT nust resist efforts to place foreign
carriers at a conpetitive disadvantage vis-a-vis US. air carriers.
Regul ation that is insensitive to these issues could frustrate
i nternational cooperation on aviation security concerns that are
shared by all airlines.

WHEREFORE, the Joint Commentors urge that requirenents of
Section 203(a) of the Security Act and that the proposed ANPRM not
be nade applicable to foreign air carriers.
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