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| NTRODUCTI ON

This brief is filed by the Air Transport
Associ ation of America and 59 commercial airlines
(collectively, "the Airlines") that serve the Los Angeles
International Airport ("LAX"), in support of their Conplaint
Requesting Determnation Pursuant to 49 U S.C. § 47129 and
Direct Intervention of the Secretary ("Conplaint"). The
Airlines have once again been forced to challenge the fees
i mposed upon them by the City of Los Angeles, the Cty of
Los Angel es Departnent of Airports, and the Los Angeles
Board of Airport Conm ssioners (collectively, the
"Airport") . After tripling its fees in 1993, the Airport
has now increased those fees by an additional 32% for
1995-96. As explained in the Conplaint, the Airport has
done so by once again (1) unreasonably inflating its fees
with fictional costs; (2) unreasonably charging the Airlines

and inproperly transferring to the Cty -- anmounts for
purported city services that are not properly chargeable to
LAX; and (3) unreasonably msallocating to the Airlines
costs that should properly be allocated to other airport
users.

The Airlines would have preferred to resolve the
significant issues disputed in this proceeding through good
faith consultation with the Airport, as required by the
Departnent of Transportation's Policy Regarding Airport

Rates and Charges (the "Policy Statement"). The Airport,



however, has enbarked on a course of action calculated to
give the appearance of cooperation but which, in reality, is
intended to deny the Airlines the kind of prudent business
anal yses typically associated with a multimllion-dollar
transacti on. Ti mel y and neani ngful discussions have not
occurred. Despite the Airlines' efforts, there has been
virtually no give and take or neaningful dial ogue regarding
the challenged fees and acconpanyi ng budget that would all ow

the Airlines ask nmore than the nost rudinentary and genera

questi ons. The end result of the Airport's gane of "hide
the ball" is that the Airlines have been forced to bring
this action. If the Airport is not required to nodify its

conduct to conply with the Policy Statenent, future
l[itigation is virtually inevitable whenever the Airport
increases its fees.

Accordingly, the Airlines respectfully request
that the Secretary of Transportation (the "Secretary") find
that a significant dispute exists with respect to the issues
raised in the Conplaint and refer the matter for a hearing.
In addition, and just as inportant, the A rlines request
that the Secretary intervene in the fee-setting process at
LAX in order to restore the meaningful consultation and dis-
closure over fees required by law. Although the Airport may
believe that its strategic interests are served by denying
the Airlines the process they are due as a matter of |aw,

its actions contravene the Policy Statement and are plainly




contrary to the interests of the Airlines, the Departnent of

Transportation ("DOT"), and the traveling public.

FACTUAL BACKGROUND

As the Secretary is well aware, this is not the
first time the Airlines have been forced to chall enge the
fees inposed on them by the Airport. Ever since the Airport
adopted its well-publicized strategy of accumulating |arge
surpluses for eventual diversion to general Gty purposes,
and of using LAX to pay for the costs of city services pro-
vided to the public, the Airport has dramatically increased
the Airlines' fees as a means of further increasing those
surpluses and shifting those costs. In 1993, the Airport
tripled the Airlines' landing fees (from $0.51 to $1.56 per
t housand pounds of |anded weight) and for 1995-96 it has
rai sed them by yet another 32% to $2.06, thus guadrupling
its fees in only three years. See Conplaint § 12.

As a result, the Airport's coffers have grown
enornously, to the point where it now projects retained
earnings of $894 mllion, and a surplus of nore than $51
mllion for the current fiscal year alone. Id. § 72. 1In
the neantime, the Airport continues to profess an official
goal of revenue diversion. But because federal |aw prohi-
bits the Airport from doing so outright, the Airport also
has enbarked on a canpaign of indirect revenue diversion, by
funneling noney to the Gty in the form of paynents for

purported "city services."




The Airport has not stopped here. In addition to
the itens challenged in this Conplaint, the Airport has
already diverted to the Cty nore than $58,371,260 received
from a condemmation of airport land (including nearly
$16,000,000 in interest purportedly earned on those funds),
a diversion that is the subject of a separate chall enge.

See Air Transport Ass'n of Anerica v. Cty of Los Angel es,

Docket 13-95-05 (Fed. Aviation Admin.). And the Airport has

recently announced that it will begin diverting to the Cty
nore than $140 mllion -- primarily consisting of non-
existent "interest" charges on anounts purportedly advanced

to the Airport by the Cty over the last 75 years. See
Conplaint § 70. That planned diversion wll doubtless
become the subject of yet another proceedi ng against the
Airport.

The present fee increase nust be viewed agai nst
this backdrop. For some time, the Airport has been intent
on an official policy of elimnating or circunventing
federal restrictions on revenue diversion, and of using its
nonopoly position as a neans of generating surpluses for
eventual transfer to the Gty. Id. 99 61-73. As part of
this strategy, it has refused to allow the Airlines to
participate in the fee-setting process, thereby forcing the
Airlines to challenge each new fee or reconciliation in
costly, expedited proceedings wthout sufficient information

to evaluate those fees fully. In this manner, it apparently



hopes to be able to inpose unreasonable fees with relative
impunity.l

As expl ained below and in the Conplaint, the
Secretary nust put an end to these tactics. The Airport
cannot be permtted to inflate its landing fees each year
W th amounts that are not properly chargeable to the
A rlines. And it cannot be permtted to continue shutting
the Airlines out of the fee-setting process in violation of
the Policy Statenent, international law, and recognized
i ndustry behavi or. If these tactics are condoned here, then
other airports doubtless will follow suit, thereby
eviscerating the federal protections provided to the
airlines and the traveling and shipping public, and |eading
to nore and nore expensive and counter-productive litigation

that ill serves the public interest.

ARGUVENT
Congress enacted 49 U . S.C § 47129 "to give
airlines . . . the ability to obtain a pronpt resolution of

significant disputes over the reasonabl eness of new or

1 The Airport's adversarial attitude is denonstrated by
the fact that even before it assessed its new fees, it
budgeted $1,500,000 for litigation expenses allegedly
estimated to be incurred in challenges to those fees. The
Airport, noreover, hopes to engage in this litigation at no
cost to itself, it has unlawfully included all of the costs
of such litigation in the rate base that is charged to the
A rlines. See infra at 37.




increased airport fees." Oder 95-6-36 at 3. The | egal
standards governing conplaints under that statute are
settl ed. Federal law has long required that public airports
charge only "reasonable" fees to aircraft operators. See
49 U . S.C. § 40116 (reenacting, anending and recodifying
Anti-Head Tax Act of 1973); 49 U S.C. § 47107 (reenacting,
anendi ng and recodi fying Section 511 of the Airport and
Airway | nprovenent Act of 1982). The Policy Statenent
refined these pre-existing standards and established new
procedural regulations, but did not establish new
substantive legal requirenents. See Oder 95-6-36 at 16.
Wiere, as here, an airport has elected to use a

"conpensat ory" fee nethodol ogy, such a fee will be set aside
as unreasonable if: (1) the fee exceeds the actual costs
associated with an airline's use of airport facilities, or
(2) the methodol ogy used to allocate costs to various users
is not "reasonable, consistent and 'transparent' (i.e.,
clear and fully justified)." Policy Statenent §§ 2.1, 2.2,
2.3; Oder 95-6-36 at 13, 15. See also Recommended Deci sion
of Chief Adm nistrative Law Judge John J. Mathias, Los

les International Airport Rat Pr ing, Docket No.
50176 (“RD”) at 6-12 (summarizing |egal principles). Thus,
an airport nust apply a "transparent" allocation methodol ogy
under which airlines may be charged only those costs that
actually relate to the operation of the airport, and only
that portion of legitimate airport costs that are actually

associated with the airlines' use of airport facilities. 1In
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deci ding these questions, evidence of an intent to divert
airport revenues to non-airport purposes is relevant in
denonstrating that an airport "has a notive for increasing
the landing fees to allegedly unreasonable levels."” Oder
95-4-5 at 25

In addition, the Policy Statement makes clear that
an airport nust engage in "adequate and tinely consultation”
with aeronautical users "well in advance" of a significant
change in fee systens, procedures or |evels, and nust
"provi de adequate information to permt aeronautical users
to evaluate the airport proprietor's justification for the
change and to assess the reasonabl eness of the proposal."
Policy Statenent §§ 1.1, 1.1.1. Thus, a particular fee
nmet hodol ogy is not "transparent” -- and is therefore
unreasonable -- where the affected users are not provided
sufficient information to assess its reasonabl eness.

As expl ained below, rather than conply with these
clear directives, the Airport has done just the opposite.
The Airport has not engaged in adequate and tinely consulta-
tion well in advance of the new fees, and has not provided
adequate information to evaluate the justification for the
fees before their inposition. For these reasons, the Secre-
tary should invalidate the A rport's 1995-96 | anding fees,
and require the Airport to engage in tinmely and neani ngfu

consul tation and di scl osure of information.




THE SECRETARY SHOULD | NTERVENE TO REQUI RE THE Al RPORT
TO ENGAGE | N ADEQUATE AND TI MELY CONSULTATI ON AND
DI SCLOSURE

Since the Airport began inplenmenting its plan to
inflate and divert revenues, it has elected to force the
Airlines into costly litigation over each disputed itemin
each new | andi ng fee. The Airport has acconplished this
goal by refusing to engage in adequate and tinely consulta-
tion with the Airlines or disclosure of information prior to
the inposition of a new fee, then w thholding rel evant
budget and other financial information until the |ast
possi bl e nonent before a conplaint would be fil ed.

Here, the Airport provided virtually no backup to
the Airlines before inposing the 1995-96 fees or for al npst
seven weeks thereafter. Then, within the last eight or nine
days before the Airlines were due to file their conplaint,
the Airport produced (or "nade avail able"” in Los Angel es)
over 35 boxes of budget and other financial backup for its
new fee. See Conplaint Y9 50-51. The Airport presunmably
hopes that it will be able to sustain unreasonable fees --
and therefore accunulate further surpluses for eventua
diversion -- if it provides only mnimal information to the
Airlines in an untinmely manner and then forces themto
challenge the fees, wthout any formal discovery, through
this expedited proceeding.

These tactics are plainly inpermssible under
Section 1 of the Policy Statenent, and they should be

st opped. The Airlines cannot neaningfully influence or
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challenge the fees inposed on themif the Airport continues
to deny them even a nodi cum of due process both before and
after the fees are inposed. Accordingly, the Secretary
should find that the Airport has denied the Airlines the
process they are due, and invalidate the fees on this basis
al one. The Secretary should then permt the Airport to
begin anew its ratenmaking process, providing full access to
information relating to the 1995-96 fees and engaging in the
type of neaningful consultation and disclosure required by
the Policy Statenent. In addition, to ensure that the
Airport conplies with its consultation and disclosure
obligations in establishing future rates, the Airlines
request that the Secretary appoint an independent nonitor to
oversee the consultation and disclosure that nust precede
imposition of new fees, and to provide nonbinding resol ution
of disputes concerning fees at LAX

At a mininmum the Secretary should order the
Airport to produce all information requested by the Airlines
but not made available, and bar the Airport from submtting
evidence in this proceeding that was not previously provided
to the Airlines. Gt herwise, both the Airlines and the
Secretary will be forced on a virtually continuous basis to
devote scarce resources to litigate and adjudicate disputes
that could well be avoided through the Airport's

cooper ati on.




A The Airport Has Conceived and Executed a Pl an
Calculated to Prevent the Airlines from
Participating in the Fee-Setting Process or
Eval uating the Basis for those Fees.

Through the Airport's concerted resistance to
every effort by the Airlines to participate in the process
of setting landing fees at LAX, the public-private
partnership that once characterized the dealings between
LADQA and the Airlines has devolved into an adversaria
rel ati onship. As detailed in the Conplaint, collaboration
and open comuni cation between LADOA and the Airlines has
virtually ceased. LADQA has enbraced dilatory tactics such
as stalling, refusing to schedule neetings, and withhol ding
rel evant information, thereby virtually elimnating the
ability of the Airlines to tinely and neani ngfully eval uate
the landing fees, or to mount an effective challenge.

The prevailing adversarial atnosphere at LAX began
when the Airport launched its well-publicized policy of
revenue- di ver si on. Beginning with the tripling of its
| anding fees in 1993, the Airport essentially shut the
Airlines out from meani ngful consultations over budgets and
new fees. Wth respect to the 1994-95 budget, the Airlines
were provided only two days to anal yze the vol um nous budget
materials, and only one unproductive neeting with LADOA
staff. The Airport then resisted any neani ngful disclosure
of information during the prior proceeding, and only

produced |limted information on the eve of the hearing, and
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then only when ordered to by the Secretary.2 See Conplaint
99 22-27.

The Airlines' efforts at meani ngful comunication
and consultation with respect to the 1995-96 budget and fees
have produced equal ly disappointing results. Once again,
LADOA gave the Airlines only two days to anal yze budget
material in advance of a neeting that, predictably, proved
unproductive. At the only other neeting that the Airport
permtted the Airlines, the Airport's outside counsel had an
inhibiting effect on the discussions. Id. 99 29-32.

Thereafter, the Airport confirmed that it is no
| onger interested in working together with the Airlines in a
cooperative and productive manner. It refused to provide
informati on necessary for the Airlines to evaluate the
reasonabl eness of the new fees -- notw thstandi ng repeated
requests fromthe Airlines -- and failed to respond to
requests for further consultations. Id. 99 36-44. For nore
than a nonth, it delayed answering a detailed request for
specific information, and then responded with a list of
mnimal, curt “answers” -- akin to a lawer's responses to
formal interrogatories. Id. § 42. For exanple, in response

to a question regarding the basis for a $12,000,000 “noise

2 Even then, the Airport did not cooperate. To take only
one exanple, before the hearing LADOA staff stoutly refused
to explain information codes to the Airlines' expert which
the Airport later argued were inportant to understanding
certain docunents.
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i nsul ati on" charge, the Airport responded vaguely that it
was engaging in "discussions” with local jurisdictions and
the federal governnent, and then subsequently refused to
provide any details about these discussions or their inpact
on the $12,000,000 charge. Id.

After the Airlines were forced to send a detail ed
docunment request simlar to the type that mght be issued in
litigation, the Airport responded that that it would “begin”
maki ng critical docunents avail able on August 17, 1995 --
only six business days before the Airlines would have to
file a conplaint. See Conplaint 99 45-47. The Airport also
bel atedly responded on August 14, 1995 to the Airlines’
repeated requests for a neeting to discuss the 1995-96 fees,
far too late for such a neeting to have any meani ng
what soever since the fees had been inposed nore than six
weeks earlier and any nmeeting would be held only days before
the statutory deadline for filing the Conplaint. Id. Y 47.

Then, in the last week before the Conplaint was
finalized, the Airport produced sone 35 boxes of materia
and simultaneously inforned the Airlines that nuch
information would sinply not be produced at all. Id. 99
47-52. The Airlines attenpted to obtain and review the
material made available by the Airport within the time and
resource constraints inposed by these expedited proceedings,
but were unable to conplete this review in order for all of

the informati on to be analyzed in any neani ngful fashion.
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Wien viewed as a whole, the Airport's conduct over
the past two years points to an unm stakable pattern clearly
designed to circunmvent the Policy Statenent's consultation
and di sclosure requirenents in order to achieve the
Airport's ultimate goal -- preventing the Airlines from
evaluating or challenging the Airport's enormous |anding fee
i ncreases. This goal, in turn, fits into the Cty's overall

goal of funneling revenue fromthe Airport to the Cty.

B. Federal and International Law Require Meani ngf ul
Consultation and Disclosure Prior to Inposition of
Any New Fees.

The Airport's actions plainly violate the letter
and spirit of the Federal Aviation Adm nistration
Aut horization Act of 1994, the Policy Statenent,
i nternational conventions, and universal industry practice.
In fact, the Secretary identified as "the first principle"
of his Policy Statement "the continued reliance on direct
| ocal negotiation between airports and aeronautical users.”
60 Fed. Reg. 6906. The Policy Statenent thus provides that
“[d]lirect Federal intervention will be available . . . where
needed," but enphasizes that DOT "relies upon airport
proprietors, aeronautical wusers, and the market and institu-
tional arrangenents within which they operate, to ensure
conpliance with applicable legal requirenments.” Policy
Statenent § 1. To mnimze the need for federal
intervention, DOT "encourages direct resolution of

differences at the local |evel between aeronautical users



and the airport proprietor,” and specifically states that
“[sluch resolution is best achieved through adequate and
timely consultation between the airport proprietor and the
aeronautical users about airport fees." 1Id4. § 1.1.
Importantly, the Policy Statenent provides that
such consultation should occur "well in advance" of
significant changes in the |level of charges, and that “[t]he
proprietor should provide adequate information to permt
aeronautical users to evaluate the airport proprietor's
justification for the change and to assess the reasonabl e-

ness of the proposal." Id. § 1.1.1 (enphasis supplied).

See also Order 95-6-36 at 40 (information nust be made
available on a "tinely" and “prompt” basis).

The Policy Statenent also contains a partial [|ist
of information that an airport nust provide to airlines in
advance of any new fee, including “ [h]listoric fi nanci al
information covering two fiscal years prior to the current
year" and “[e]conomic, financial and/or |egal justification
for changes in the charging nmethodology or in the |evel of
aeronautical rates and charges at the airport." Id. App.

1.3 Following the disclosure and consultation, a "good-faith

3 See also Federal Aviation Adm nistration Authorization
Act of 1994, § 111(b), 108 Stat. 1569, 1573 (Secretary nust
ensure that airports "provide sufficient information
relating to total revenues, operating expenditures, capita
expendi tures, debt service paynents, contributions to
restricted funds, or reserves required by financing

[ Foot note conti nued]
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effort” should be nmade to reach agreenent. Pol i cy Statenent
§ 1.4 Conpliance with these requirements is critical given
that there presently is no opportunity for formal discovery
prior to, or during, the expedited § 47129 proceedi ngs.

In addition to the requirements of the Policy
Statenent, neaningful consultation and disclosure prior to
the institution of new airport fees is a recognized norm of
international |aw. The International G vil Aviation
Organi zation (“ICAO”) has established guidelines requiring
that consultations occur between airports and airlines
regardi ng fees. The ICAO fornmed in Article 44 of the
Chi cago Convention, has the authority to pronul gate
standards and recomend practices for all of its menber
states, including the United States. See R Abeyratne, "The
Legal Status of the Chicago Convention and Its Annexes," 19
Air & Space Law, Nunber 3, 1994, at 113.

The I CAO guidelines call on airports to consult
with users whenever there is a significant change in the
airport charging systemor in the anmount of the charge "to
ensure that the provider gives consideration to the views of
users and the effects the charges will have on them. . . .”
|CAO "Statenments by the Council to Contracting States on

Charges for Airports and Air Navigation Services," Documnent

[ Foot not e conti nued]

agreerrents or covenants or airport | ease or use agreerrents
or covenants”) .
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#9082/4 at 15 (fourth ed. 1992). The | CAO has issued the

foll owi ng guidelines:

1. When any significant revision of
charges or inposition of new
charges is contenplated by an
airport operator or other conpetent
authority, appropriate prior notice
should, so far as possible, be
given at |least two nonths in
advance to the principal users,
either directly or through their
representative bodies, in
accordance with the regul ations
applicable in each State.

2. In any such revision of charges or
i mposition of new charges the
airport users should, so far as is
possi ble, be given the opportunity
to submt their views to and
consult with the airport operator
or conpetent authority. For this
purpose the airport users should be
provided with adequate financia
i nformation.

3. Reasonabl e advance notice of the
final decision on any revision of
charges or inposition of new
charges should be given to the
airport users. This period of
notice should take into account the
implications for both the users and
the airport.

Id. (enphasis supplied).
The United States is also a signatory to

approxi mately 100 individual bilateral agreements containing
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consul tation requirements.4 The United States and the
United Kingdom al so have a specific agreenent, in which the
United States agreed to encourage its airports to consult
with airline users in setting fees, and the British Airports
Authority agreed to introduce any changes in fees at
Heat hrow Airport only after consultation with airport users
See Diplomatic Exchange of Notes re: Airport User Charges,
Attachment 4 (Ex. ATA-65).

Advance notice, neaningful consultation, and free
di scl osure of information -- in addition to being an
important policy of the United States governnent -- are also
the practice at airports throughout the nation, and are of
critical inportance given that airports have sole contro
over all relevant information. See Conplaint 4§ 81-83. The
Airport's refusal to follow these practices may be in
accordance with its perceived tactical interests, but it is

not in accordance with | aw

4 See, e.g. Treaties and Qther International Acts Series
(“TIAS”) #11990 (Australia 1989, Article X) (a party "nmay,

at any tine, request consultations relating to this

agr eenent . Such consultations shall begin at the earliest
possi bl e date, but not later than 60 days . . . .”); TIAS
#11780 (Brazil 1992, Article 13) ("consultations shall begin
within a period of 60 days of the date of receipt of the
request for consultations"); TIAS #3504 (India 1956,

Article 9) (the parties will consult to determ ne the extent
of the agreenent, particularly econom c issues).
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C The Landi ng Fees Should Be Invalidated and the
Secretary Should Intervene to Assure Future
Conpl i ance By the Airport.

None of the consultation, conmunication or good-
faith negotiation contenplated by federal |aw and
i nternational conventions has occurred with respect to the
1995-96 | anding fees. As described above, far from working
with the Airlines to reach an agreenent regarding the
appropriate |landing fees, LADOA has attenpted to mani pul ate
the Secretary's Policy Statenment and take advantage of the
l ack of mandatory discovery in § 47129 proceedi ngs. I't has
dealt with the Airlines as an adversary, filtering questions
through its outside counsel, forcing the Airlines to issue
formal document requests, and delaying or denying the
Airlines information necessary to evaluate the
reasonabl eness of the landing fees. Beginning with the
imposition of the 1993 landing fee, the Airport has
intentionally caused a total breakdown in the discussion and
exchange of information that nust precede a rationa
consultation on the reasonabl eness of the landing fees or a
meani ngful review by the Secretary.

One incident in particular illustrates the
Airport's inpermissible tactics and the inportance of timely
and adequat e discl osure. On August 23, 1995 -- as this
filing was being finalized -- the Airport belatedly provided
volum nous material relating to its calculation of charges
for Los Angeles Police Department services, notwthstanding

earlier repeated requests for such information. See
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Conplaint § 55. Anpng this material was a docunent
purporting to nodify the LAPD’s policy on using LAX sub-
station personnel for off-airport duties, a critical issue
that had not been finally resolved in the prior
proceedings.>

Li kewi se, not until July 28, 1995 did the Airport
informthe Airlines as to the general categories of services
conprising a $4.3 mllion charge for "City Services --

Adm nistration." That information indicated that the budget
i ncluded a double charge for nore than $1.6 mllion in

"Gty Attorney" expenses, but the Airport failed to provide
an explanation or any supporting docunentation. See
Conpl ai nt § 57. On August 10, the Airlines requested an
expl anation for the apparent doubl e-charge. \Wen the Air-
port failed to provide an explanation, the Airlines repeated
their request on August 21, noting that documents recently
received had confirnmed the inproper charge. Id.

Not until this Conplaint was going to press did
the Airport finally admt the inproper double-charging, and
indicate that the extra charge (along with two other
erroneous charges) would be renoved from the rate base. Id.

9 58. But even then, the Airport would only state that it

5 In view of the Arport's inexcusable delay in providing
this information, the Airlines reserve the right to anend
their conmplaint or otherwise rely on this material later in
this proceeding (as well to rely upon any other information
the Airport may subsequently provide).
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woul d "consider" renoving the admittedly erroneous charges,
thereby forcing the Airlines to challenge themin their
Conplaint. Id. Doubtless there are other simlar inproper
charges that the Airlines have not been able to detect due
to the Airport's refusal to provide neaningful consultation
and disclosure. And if the Airport had provided such
consul tation and disclosure before the fees were

i npl enented, such inproper charges could have been detected
and deleted in a tinely fashion.

If the Airport is permtted to continue to engage
in these tactics with inmpunity, not only will the
consultation and disclosure requirenents of the Policy
St atenent be eviscerated, but the Airport will effectively
be able to take nore and nore of the Airlines' property
wi t hout due process of |aw. G ven the expedited proceedi ngs
under § 47129 and the absence of any formal discovery,
airlines cannot effectively challenge the reasonabl eness of
an increased fee if airports -- which have sole control over
relevant information -- are permtted to withhold the
informati on necessary to sustain such a chall enge.

Despite the Airlines' repeated requests for
information and repeated overtures to LADOA to return to a
cooperative, collaborative working relationship, LADOA has
mai ntai ned an adversarial posture. If the current environ-
ment endures, the Airlines will have no choice but to file a
new conplaint every tine a new fee is instituted or a

reconciliation is inposed, because it is only through forma
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proceedi ngs and federal intervention that the Airlines can
even begin to neaningfully address the reasonabl eness of the
landing fees. This nmay be the Airport's preferred way of
addressing fee issues, but it is not the Airlines' and we
understand it is not the Secretary'’'s.

Because LADOA has refused to alter its current
practice the Airlines request the intervention of the
Secretary in order to begin establishing standards for
timely and adequate disclosure of information, and to
facilitate regular, productive neetings, and the devel opnent
of a relationship between the Airlines and LADOA that may
render unnecessary further expensive and burdensone
pr oceedi ngs. Section 1.2.2 of the Policy Statenent
specifically provides for such intervention. For all the
reasons described above, it is critical in this case. See
also 49 U.s.C. § 47122 (Secretary may take action he
considers necessary to carry out laws relating to airport
devel oprment and regul ation).

Accordingly, the Airlines request that the
Secretary take the followi ng steps to penalize the Airport
for its dilatory actions and ensure that the Airport wll
not engage in such conduct in the future: (1) invalidate the
Airport's 1995-96 landing fees in their entirety; (2) direct
the Airport to provide the Airlines with meaningfu
consultation and disclosure in setting future fees and, wth
respect to future fees, appoint an independent nonitor to

oversee the rate-setting process; and (3) at a mnimum bar
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the Airport from submtting record evidence in these
proceedings if that evidence was not provided to the
Airlines well in advance of this Conplaint, and requires the
Airport to produce all information on the attached list that
has not yet been provided. See Attachnent B to Certificate
Required by 14 CF.R § 302.605(c) (filed herewth).

1. THE Al RPORT'S FEES ARE UNREASONABLE.

In addition to being set in an inherently
unreasonabl e fashion, the 1995-96 fees al so include several
i mperm ssible charges that independently render them
unr easonabl e under accepted principles governing the

r easonabl eness of user fees. See supra at 5-6.

A The Airport Has Unreasonably Included in its Rate
Base a ‘Land Rental" Charge That Already Has Been
Hel d to be Unl awful .

In the prior proceedings, the Secretary held that
it was unreasonable for the Airport to include a market-
based "land rental” charge in its rate base, and that the
Airport rnust instead charge for land according to its
historical costs. The Secretary therefore ordered a credit
of the invalid anounts and ordered the Airport to "nodify
the LAX landing fees to elimnate that portion of the fees
found unreasonable and so nodify the future fees charged all
airlines using the airport.” Oder 95-6-36 at 45. The
Airport moved for a stay of certain portions of the Final
Decision, but (as the Secretary later noted) it did not move

for a stay of that portion directing it to cease inposing
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land rental charges in the future. See Stay Oder at 14.
Accordingly, in a subsequent order the Secretary reiterated
that the prior order "made it clear that the Gty was not
entitled to continue charging those fees" and stated that
“the City cannot ignore our decision and thereby force us
and the airlines to conduct another proceeding to address an
issue we have already resolved." Id.

Incredibly, the Airport has elected to defy these
orders. It has not nodified its 1995-96 fees as required,
but has instead continued to include the |land rental
conmponent in its fees and has demanded that the Airlines pay
that anount into escrow under protest. This course of
action has thus forced the Airlines to institute new
proceedi ngs over this issue -- precisely the outcone that
the Secretary sought to avoid. The Airport's actions in

this regard are plainly unreasonabl e and unl awf ul .

B. The Airport Has Unreasonably Charged the Airlines
$12,000,000 for Noise Mtigation Expenses.

The 1995-96 | anding fee cal cul ation includes
$12 million for "noise mtigation" expenses, all of which
have been charged to the airfield cost center. See
Conpl aint 9§ 151. Yet in 1993, the Arport applied for and
recei ved FAA authorization to inpose a Passenger Facility
Charge (“prC”) of $3.00 per passenger, up to $360 mllion
over approximately five years, and to spend $100 nmillion in
PFC revenue specifically and exclusively on its noise

mtigation program See id. Y 152. Since then, the Airport
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has collected over $80 million in dedicated PFC revenues.
See Conplaint § 154.

In Iight of these substantial revenues generated
from passengers to pay for the Arport's noise mtigation
program it is plainly unreasonable for the Airport now to
charge the Airlines additional anpbunts to pay for the sane
program Sinmply put, the Airport cannot reasonably charge
the airlines for projects for which the Airport has an
unused, dedicated fund. \Were, as here, a dedicated fund
exists, there are no additional costs that can reasonably be
allocated to airport users. See also 49 U.S.C.

§ 40117(g) (1)-(2) (an airport may not include capital costs
paid for by PFC revenues to establish a price under a
contract between the airport and an air carrier).

Al though the Airport has infornmed the Airlines
that its “use of PFCs is currently being reviewed and
di scussed with the FAA " 7/28/95 Letter fromJ. Driscoll to
B. Enarson at item 8(c) (Ex. ATA-36), it has refused to
provide the Airlines with its correspondence with the FAA on
this subject. See Conplaint § 41. In any event, as far as
the Airlines are aware, the FAA has not authorized the
Airport to shift PFC revenue collected for the Arport's
noi se mtigation programto any other project. Furt her nore,
any such authorization would be ineffective because the
Airport has not notified or consulted with the Arlines

about any such rededication of PFC revenue, as required by
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law. See 14 C.F.R §§ 158.23, 158.37(b); Northwest
Airlines, Inc. v. FAA 14 F.3d 64, 72 (D.C. Cr. 1994).

For these reasons, the entire $12,000,000 charge
for noise mtigation should be invalidated and refunds

ordered accordingly.

C. The Airport Has Charged the Airlines Unreasonabl e
Amounts for City Services

As recently as April 19, 1995, the Airport has
continued to proclaimin official docunents that “using
noneys derived from operation of the Airport System for Cty
purposes instead . . . is a goal of the Cty and the Board."
April 19, 1995 Report of John F. Brown Conpany, Inc.,
Appendi x A to 1995 Bond Ofering Statenent, at A-2. The
Airport itself, however, recognizes that this diversion
strategy is unlawful. Accordingly, as noted in the sanme
report, the Airport admts that it plans to acconplish its
goal indirectly, through the nunmerous "city services"
charges it includes in the rate base. See id. (city
services charges listed as one of three ways the Airport

intends to acconplish its goal of "revenue sharing”) .®

6 The other two methods identified in the John Brown
report are the transfer to the Gty of nore than $59 mllion
in proceeds received for the condemation of airport |and,
and the transfer to the Gty of nore than $142 nmillion
primarily consisting of hypothetical "interest" purportedly
owed the City dating back 75 years. See gsupra at 4.
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Thus, it is not surprising that "charges" for city
services have increased by nearly 200% in only four years:
from$8.8 mllion for 1991-92 to nore than $25 mllion for
1995-96. See Conplaint § 115. As Chief Judge Mathias noted
in the prior proceeding, the "burgeoning of City service
charges" is "suspicious in view of their dramatic increases
and the Gty's expressed desire to sonehow share in the pro-
fits of LAX in the foreseeable future." RDat 31.  Chief
Judge Mat hias was correct to be suspicious. Airport admni-
strators are in a position to effect such diversion easily
and make detection very difficult.

As expl ained bel ow, the Airport has adopted a
twofold strategy with respect to the city services charges
in the 1995-96 | anding fees. First, the Airport has
included city services "charges"” well in excess of the costs
reasonably attributable to LAX Second, it has unreasonably
m sal | ocated many of those "charges" to the Airlines rather
than to other airport users that benefit fromthe Cty
service in question, thereby building the Airport's

surpluses for diversion (it hopes) at a later date.

1. The Airport Has Unreasonably Allocated the
Airfield 90.8% of the Costs of a Fire
Departnent Unit That Primarily Serves O her
Ai rport Users.

In its 1993-94 |landing fees, the Airport allocated
100% of the airport-related costs of a fire departnment unit,
Engi ne Conpany 51, to the Airlines, notwthstandi ng undis-

puted evidence that the unit primarily served other airport
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users. In the prior proceeding, the Airlines argued that
this allocation was unreasonable, and the Secretary agreed.
The Secretary noted that from 1983 to 1992, only 12% of
Engi ne Conpany 51's response tinme was spent on airfield
incidents, while 72% was spent on incidents in public areas
like the term nal and parking lots. See Order 95-6-36 at
42. The remmining 16% was spent on non-airport incidents.

More recent figures for 1993-94 (which were only
provided by the in the last several day) reveal that the
percentage of airfield-related response tinme is now even
lower. According to those figures, only 9.2% of Engi ne
Conmpany's total response tine was spent responding to
airfield incidents, while the remaining 90.8% was spent on
non-airfield incidents both on and off the airport. See
Conpl ai nt 9§ 128.

In the prior proceeding, the Airport attenpted to
justify its allocation based on the status of Engine
Conpany 51 as a "backup" for a dedicated airfield unit. In
light of the evidence regarding relative usage, however, the

Secretary held that:

The Gty is mstaken in its assunption

t hat Engi ne Conpany 51's status as a
backup for the main crash unit justifies
allocating the great majority of its
cost to the airfield. Si nce the conpany
in fact is used primarily for incidents
off the airfield, the Gty's allocation
of 84 percent of its cost to the
airfield is unreasonabl e.
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RD at 42. Although the Secretary found that the Airport's
al l ocation was unreasonable, he declined to order a refund
of the unreasonable anmounts at that time in the apparent
hope that the Airport would voluntarily nodify its

unr easonabl e nethodol ogy. Id. at 43.

The Airport has elected instead to defy the
Secretary's ruling. In its 1995-96 |anding fees, the
Airport has once again allocated the lion's share of Engine
Conpany 51 costs to the Airlines -- this tine allocating the
airfield 30.8% of the unit's total costs. See Conplaint
{ 126. The Airport has done so by allocating the costs
between airfield and non-airfield cost centers according to
the relative percentages of tinme incurred in responding to
“flightline” and "non-flightline" incidents, but w-th all
"standby" tine allocated to the airfield  Id. § 127. Thus,
because CFR units spend the vast majority of their tine
"standing by" for the next incident (according to the nost
recent figures, 90% of Engine Conpany 51's total time is
spent standing by), this nethodology results in the vast
majority of costs being allocated to the airfield, even
t hough Engi ne Conpany 51 is primarily used for non-airfield
i nci dents. Indeed, the airfield has been allocated 90. 8% of
Engi ne Conpany 51's costs notw thstanding that (as noted
above) the nost recent data shows that the unit spent 90.8%
of its response tine on mairfield incidents. See supra.

The Airport's allocation of Engine Conpany 51

costs is patently unreasonable. Once again, the Airport has
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attenpted to justify its allocation by pointing to the
status of Engine Company 51 as a "backup" for a dedicated
airfield unit. See Conplaint ¢ 129. But the evidence of

i ncident reports shows conclusively that when Engine
Conpany 51 is "standing by," it is doing so primarily as a
prelude to non-airfield incidents. Thus, the Airport should
allocate the total costs of Engine Conpany 51 according to
the relative proportion of response tinme spent on airfield
and non-airfield incidents. As set forth in the Conplaint,
when this required adjustment is made using the nost recent
data, the rate base should be reduced by $1,299,900. I4.

9 133.

2. The Landi ng Fees Include Unreasonabl e Charges
for Police Services.

As with the charges for CFR the Airport has also
attenpted to use police charges to further its goal of
shifting the cost of city services to the airport and to the
Airlines. The 1995-96 | anding fee cal culation includes
$9,691,402 in Los Angeles Police Departnment (“LAPD”)
charges, $2,989,914 of which is included in the Airlines'
rate base. See Conplaint § 145. As explained below, this
charge is unreasonable for two separate reasons. First, the
Cty has inproperly charged LAX for costs that should be
borne by the Cty. Second, the Airport has unreasonably
allocated all LAPD costs to the indirect "Cenera

Admi nistration" cost center, notw thstanding that police
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activity can be traced to direct cost centers within the

airport, such as the term nal and the concessions.

a. The Airport Has Unreasonably Allocated
Police Costs to LAX That Are Not
Chargeable to the Airport.

Not until the very eve of this filing did LADOA
provide the Airlines with nore than the nost genera
description of the specific police activities that have been
charged to LAX Neverthel ess, the Airlines believe that the
City has charged LADOA for the entire operation of an LAPD
sub-station that is |located at LAX, but that also has
historically served nearby communities. See Conpl aint
¥ 138.7 The City also has charged the Airport for certain
ot her police services that are perfornmed at LAX but are
unrelated to the operation of the airport. Id. § 139. In
the prior proceeding, Chief Judge Mathias held that both of
t hese charges were unreasonable (RD at 31-32), but the
Secretary declined to issue a final refund order because the
charges had not been formally assessed against the Airlines.
See Order 95-6-36 at 44. Now that the charges have in fact
been inposed, they should be invalidated and the

unr easonabl e anmounts refunded.

7 As noted above, as this Conplaint was being finalized,
the Airport provided a |large anount of detailed infornmation
relating to LAPD costs. Anmong this information is a
docunment that purports to nodify the LAPD policy regarding
of f-airport duties of LAX sub-station personnel, but stil
nmakes clear that the sub-station is not exclusively devoted
to airport purposes.
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In the prior proceeding, Chief Judge WMathias held
that it was unreasonable for the Gty to charge the airport
for 100% of the LAX sub-station costs, because "the LAPD
police substation at LAX does not limt its activities to
LAX, 7 but also "serves the adjacent reporting districts" and
“respond(s] to energency calls from non-adjacent reporting
districts.” RD at 32. In addition, Chief Judge Mathias
held that it is unreasonable to charge the Airlines for the
costs of services, such as the activities of the O ganized
Crine Intelligence Division (“OCID”), that are "'non-
airport' related.” Id. at 30.

In the Final Decision, the Secretary declined to

address this issue, but cautioned the Airport that:

any allocation of the substation's cost
to the airport and between the airport's
cost centers nust be justifiable and

t ransparent. In past cases we and the
courts have carefully reviewed airport
al l ocations of crash, fire and rescue
costs. If the CGty's final allocation
of police costs leads to conplaints
involving a significant dispute under

49 U.S. C. 47129, we will exam ne whet her
the Gty has net its obligations to

all ocate costs in a justifiable and
transparent manner.

Order 95-6-36 at 44.

The Airport has plainly failed to satisfy those
obl i gati ons. It has apparently included 100% of the sub-
station costs in the LAX rate base, notw thstanding the

undi sputed historical evidence that the sub-station also



provi des police services to the surrounding area. And it
has charged the Airlines for activities at the airport, such
as the OCID, that do not relate to the operation of LAX

See Conplaint 99 138-39. These allocations are unreasonable

and armount to prohibited revenue diversion.

b. The Airport Has Unreasonably Allocated
to the Airlines Police Charges that
Shoul d Properly be Allocated to O her
Ai rport Users.

The Airport also has allocated all LAPD charges to
the indirect "General Admnistration"” cost center, a portion
of which is then included in the Airlines' rate base. See
Conplaint ¢ 145. Although this represents a change in the
prior practice of allocating such charges entirely to the
airfield, it is unreasonable because LADOA or the Cty
plainly has the ability to determ ne the direct cost centers
to which specific police activities relate, and to allocate
the costs of those activities accordingly. Id. § 146. It
is therefore unreasonable for the Airport to allocate al
LAPD costs indirectly to General Administration rather than
directly to the cost centers to which the activity is
actually related. 1Id.

In the prior proceeding, Chief Judge Mathias held
that "it is clear that many [police charges] are not
appropriate for the rate base," and cited investigations of
rental car credit card fraud as one such exanple. RD at 30.
The Airport has refused to provide the Airlines either with

sunmaries of incident reports involving police activity at
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LAX or individual log entries, from which the Airlines could
determine the proper allocations. See Conplaint § 141. But
based on the Iimted docunentation provided by the Airport
in time to be reviewed by the Airlines, there are many
police activities that are properly chargeable to direct
cost centers, including charges for the investigation of
stolen or recovered autonobiles; many, if not nost, of the
"wal k-ins" handled by the LAX sub-station; and many, if not
most, of its narcotics arrests. Id. § 147. Thus, although
the Airport has not provided the Airlines with information
necessary to determ ne the proper allocation, nmuch of the
"charge" for LAPD expenses is plainly chargeable to the
termnal and concessions, not the airfield.®

The Airport, of course, has an econom c incentive
to inproperly charge these expenses to the indirect General
Adm ni stration cost center (a portion of which is then
allocated to the airfield and apron) rather than to the
direct cost centers to which they actually relate, because
of its goal of building surpluses for future diversion.
That is because a cost that is allocated to the termnal or

concession cost center is not included in the Airlines' rate

8 Under the Policy Statenent, the Airport has the burden
of establishing a reasonable and transparent allocation

met hodol ogy for allocating these costs, and once the Airport
has failed to carry this burden, it is not the Airlines'
burden to denonstrate precisely how costs should reasonably
be reallocated. See Order 95-6-36 at 31 n.27.
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base, thereby limting the growh in surpluses. See
Conpl ai nt 9§ 146.

D. The Airport Has Unreasonably Charged the Airlines
for a Purported "Debt Service Coverage" Cost that
the Airport WIIl Not Incur

The Airport has included $8,788,372 in the 1995-96
rate base for "debt service coverage" (calculated as an
addi tional 25% of budgeted debt service), $1,324,594 of
whi ch has been allocated to the airfield and the apron. See
Conpl ai nt 9 159. Debt service coverage is not a cost or
reserve, but is nmerely a test of incone |evel that the
Airport must satisfy. If it does, there is no need to
i mpose a charge to drive revenue up to the required |evel.
As expl ai ned below, the Airport's own projections
denonstrate that it will easily nmeet the revenue require-
ments of its bond agreenments w thout the charge. In short
the Airport is not obligated by its bond covenants to inpose
this charge and it therefore has incurred no cost that
lawfully can be added to the rate base.

In 1995, the Airport refinanced all of its debt.

The 1995 bonds contain a covenant providing that:

The Board further agrees that it wll
establish, fix, prescribe and collect
rates, tolls, fees, rentals and charges
in connection with Los Angel es Interna-
tional Airport and for services rendered
in connection therewith, so that during
each Fiscal Year the Net Pledged
Revenues will be equal to at |east 125%
of Aggregate Annual Debt Service.
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Master Trust Indenture at 52 (Ex. ATA-60) (enphasis

suppl i ed) . The term Net Pl edged Revenues is defined as the
revenues earned by LAX (with certain specified exclusions)

| ess mmi ntenance and operation expenses. See id. at 19
(definition of Net Pledged Revenues); id. at 23 (definition
of Pledged Revenues). This is a standard covenant, which is
intended to ensure bondhol ders that the bond issuer's

pl edged revenues w |l always exceed debt service
requirenents by a certain nmargin. As can be seen, the
Airport's bond agreenents require a debt service coverage of
125% (i.e., Net Pledged Revenues nust be 125% of debt
service).

Here, the Airport need inpose no additional charge
in order to neet this 125% requirenment; far fromit.
According to official projections made by LADOA to its
bondhol ders in its 1995 bond prospectus, its projected
revenues will produce a debt service coverage of 242 9% for
1995-96, or nore than $50.000.000 in excess of the m ninmm
amount required by its bond covenants. See Conplaint § 164.
Even if the debt service coverage charge and all other
quantifiable charges challenged in the Conplaint were to be

excluded from the Airport's revenues, LADOA’'s officia

projections show that its revenues will produce a debt
service coverage of 242.9% 1d. § 163.°
9 If one uses the Airport's |less reliable budget

estimates for 1995-96, the Airport's revenues would have to

[ Foot not e conti nued]
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The Airport's only stated justification for
including its debt service coverage charge is that "charging
coverage is expressly pernmitted by the DOT policy." 7/28
Letter fromJ. Driscoll at item 18. But the Policy
Statenment nakes clear that the Airport cannot include such a
charge in this fee. The Policy Statenent provides that an
airport proprietor "may include in the rate base anmounts

needed to fund debt service and other reserves and to neet

cash flow requirements as gpecified in financing agreements
or covenants (for facilities in use).” Policy Statenent §

2.3.4 (enphasis supplied). Thus, where an airport's total
revenues are projected to be insufficient to nmeet a debt
service covenant, it mght be appropriate to include in the
rate base an additional anobunt to help satisfy that

requirement .10 Here, however, the Airport's total revenues

[ Foot not e conti nued]

fall by nore than $33,000,000 before it would be in danger
of failing to neet its debt service requirements. See
Conpl aint 9§ 164.

10 In addition, such a charge would be reasonable only if
the airport expressly assures that the funds provided by
aeronautical users through the debt service coverage charge
will either be credited back to them at the end of the
fiscal year or used for projects benefiting those users. An
airport may not charge a user excess anounts for debt
service coverage that are not needed for any actua
expenditures, and then retain those ampunts or use themto
benefit other users. Here, the Airport has refused to
assure the Airlines that anmounts assessed for debt service
coverage will be credited back to them which is yet another
reason why this charge is unreasonabl e.
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are projected to vastly exceed the anobunts necessary to neet
debt service coverage requirements. Consequently, there is
no "need" to include additional amounts in the rate base and
any such charges are therefore unreasonable. See Conpl aint
9 167.

A debt service coverage charge is unnecessary and
unreasonabl e and the entire $1,324,594 included in the rate

base should be invalidated and a refund ordered accordingly.

E The Airport Has Unreasonably Required the Airlines
to Pay the Airport's Legal Fees.

The 1995-96 Landing Fee Cal culation includes a
$1,500,000 budgeted anount for "Qutside Attorneys," all of
which has been allocated to the airfield cost center. See
Conplaint § 170. According to the Airport, “[tlhese are the
estimated costs for rates and charges litigation before the
US DOT." 7/28 Letter fromJ. Driscoll to B. Enarson at
item 10(a) (Ex. ATA-36). The Airport has refused to provide
the Airlines with any further information on these charges,
but it is plain that this anmount is intended to cover the
Airport's attorneys' fees and litigation expenses not only
in the present proceedings, but also in other proceedings
defending the Airport's various revenue diversion schenes.

Charging these amounts in the rate base is
patently unreasonabl e. First of all, requiring the Airlines
to pay for the costs incurred by the Airport in these
proceedi ngs contravenes the well-settled principle under

which "each party in a lawsuit ordinarily shall bear its own
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attorney's fees unless there is express statutory

authorization to the contrary." Henslev v. Eckerhart, 461
U S. 424, 429 (1983). It also violates the Policy

Statement, as the Airport's legal fees for this proceedi ng
are not related to the "provision of aeronautical
facilities," or any other allowable cost." Policy Statenent
§ 2.3. The Airport expects to incur these costs in
defending its unlawful fees (rmuch of which have already been
hel d unreasonable), including attenpts to transfer revenue
to the City through "city services.”1l Watever can be said
of the utility of the Airport's outside counsel charges,
they plainly do not benefit the Airlines in any way, and the
amount s therefore cannot be charged to them In fact, the
principal intended beneficiary of these charges is the Cty
whi ch hopes to receive the Airport's surplus revenues.
LADOA and the City nust therefore bear their own |egal fees.
Moreover, and just as inportant, allow ng the
Airport to charge the Airlines for the Airport's |legal fees
incurred in this proceeding would further eviscerate the

Policy Statenent's directive that airports provide

11 To the extent that the fees are incurred in efforts at
revenue diversion, the FAA has already ruled that such fees
cannot be included in the rate base. See Conplaint § 174.
G ven the large magnitude of the $1,500,000 budgeted for
outside counsel in the 1995-96 |anding fees, it appears
clear that the Airport is including charges expected to be
incurred in its ongoing revenue diversion efforts.
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nmeani ngful consultation and disclosure regarding new fees,
and attenpt in good faith to resolve issues w thout
litigation. Here, even before the Airport inposed its
1995-96 fees, it had already budgeted $1,500,000 for
litigation involving those fees -- thereby denonstrating
that it had no real intention of engaging in meaningful
non-adversarial discussions with the Airlines. If the
Airport is permtted to charge its legal fees to the
Airlines, then it will have alnpbst no incentive to noderate
its fee positions or to engage in neaningful consultation in

the future

F. The Airport Has Unreasonably Charged the Airlines
Debt Service Expense for Projects Not Conpleted.

Section 2.4.2 of the Policy Statenent provides
unequi vocally that “[tlhe costs of facilities not yet built
and operating may not be included in the rate base.” Policy
Statenent § 2.4.2. The Airport's 1995-96 |anding fees
violate this requirenent. These fees include in the
airfield cost center a total of $1,270,188 in debt service
for at least two projects, the "Southside Taxiways" project
and phase two of the "Airfield Signage and Lighting"
project, neither of which is presently "built and operating"
as required before their debt service may be included in the
rate base. See Conplaint 9 179-180. The inclusion in the
current rate base of debt service relating to these projects

is therefore unreasonable under Section 2.4.2 of the Policy
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Statement, and the $1,270,188 included for such purposes

should be invalidated and refunds ordered accordingly.

G Anortization and Excess Aeronautical Revenues.

The 1995-96 | anding fee also includes $10.8
mllion in "anortization expenses"” for certain assets
purchased while the Airport was operating under a residua
net hodol ogy. In the prior proceeding, the Airlines argued
that these charges were inperm ssible because they caused
the Airport to recover the cost of these assets twi ce: once
under the residual system from fees collected from all
airport users and in particular the Airlines; and a second
time under the conpensatory system via the challenged
anortization charges. Chi ef Judge Mathias found as a fact
that the anortized assets were paid for with funds derived
from airport users under the prior residual system See RD
at 20 (assets were paid for from funds "obtained fromthe
operation of the Airport System-- including termnal rents,
concessi ons, parking, landing fees, and any other source of
revenue.") . In the Final Decision, the Secretary held that
"[i]f the Gty now charged the airlines for an expense which
had been paid by any airport users under the residual fee
system the Cty would be getting paid twice for the sanme
expense, which would be unreasonable" (Order 95-6-36 at 8) -
- but ultimately rejected the Airlines' challenge on other
grounds. In this proceeding, the Airlines renew their

challenge to the anortization expenses and seek to preserve
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their right to obtain a refund of those charges pending the
outcone of the Airlines' appeal of the Secretary's ruling on
anortizati on expenses.

The Airlines simlarly seek to preserve their
right to challenge the Airport's failure to credit the
| anding fee rate base (including properly allocated termna
costs) by the anopunt of "net" excess aeronautical revenues
generated by sources other than |anding fees, such as the
Airlines' fair market terminal |eases with the Airport.
Excess aeronautical revenues are required to be credited
against the rate base under Section 2.1 of the Secretary's
Policy Statenent; however, in the prior rates proceeding,
the Secretary disagreed with the Airlines as to what mnust be
consi dered "aeronautical revenues.” The Airlines have

appeal ed that ruling to the D.C. Crcuit as well.

[11. THE AIRLINES COWPLAINT PRESENTS A SI GNI FI CANT DI SPUTE.
Pursuant to 49 U S . C § 47129(c)(2), a hearing is
required on the Airlines' conplaint if it presents a
"significant dispute.”" The Secretary |ooks to many factors
in making that determ nation, no one of which is
di sposi tive. Anong those factors are (1) the anount of
noney at issue; (2) the anount of the increase in fees; (3)
whet her the increase was due to a significant change in the
airport's fee nethodol ogy; (4) whether the conpl aint
contains allegations of revenue diversion; (5) the size and

relative inportance of the airport; (6) the nunber of issues
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rai sed about the calculation and justification for the fee
increase and its conponent parts; and (7) the anount of
evidence indicating that the fees are unreasonable. 12

In the prior proceeding, the Secretary found that
a significant dispute existed because "Los Angeles is the
nation's second-largest city, and LAX is its third busiest
airport;" the dispute involved “a sizable anobunt of noney"
and “a major increase in the airport's fees;" and the argu-

nents in the conplaint "on their face appear to be substan-

tial and worthy of investigation." Instituting Oder at 17.
The same circunstances exist -- perhaps even nore
strongly -- with respect to the present conplaint. The

amount in controversy, at least $16 mllion for only the
next 180 days, is once again significant. See Conpl aint
at 85. The anount of the increase in the landing fees for
1995-96 -- 34%-- is yet another significant increase in the
Airport's prior fees, and their continued escalation is
itself a significant factor.

Moreover, the 1995-96 fee includes charges that

the Secretary has previously found unreasonable, indicating

12 See Trans World Airlines. Inc., v. dty and County of
Denver, Docket OST 95-221; 50414, Order No. 95-7-27 at 14
(July 21, 1995); Delta Air lLines. Inc. v. Lehigh-Northanpton
Airport Auth., Docket OST 95-80; 50264, Order 95-5-8 at 17
(May 4, 1995); Anerican Airlines, Inc. v, Puerto Rico Ports
Auth., Docket 50178, Order 95-4-6 (Apr. 3, 1995); Air

Transport Ass’'n v. Citv of Los Angeles, Docket 50176, Order
95-4-5 at 17 (Apr. 3, 1995).
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a significant question about the Airport's conpliance wth
the Secretary's orders. The Airport's fee nethodol ogy has
al so changed in several key respects, such as the
reall ocation of police and fire departnment costs, and the
i nclusion of new debt service coverage and outside counse
charges. As in the prior proceedings, there are serious
i ssues of revenue diversion that cast suspicion on the
increased fees. And LAX, of course, remains a critically
inmportant link in the nation's air transportation system
Moreover, the present Conplaint raises a nunber of
challenges to the Airport's fees which, when considered
individually and as a whole, are on their face "substantia
and worthy of investigation." |Indeed, the Secretary already
has found that a significant dispute exists with respect to
many issues involved in the present conplaint, which
remai ned unresolved at the conclusion of the prior proceed-
i ngs. For exanple, the Airport's msallocation of police
and fire departnment costs were found to be significant in
the prior proceeding, but the Secretary declined to issue
final rulings on those questions. And as noted, the
Secretary invalidated the Airport's unreasonable "land
rental" charges -- and explicitly ordered the Airport to
cease charging such anobunts in the future. The Airport's
refusal to conply with that order is itself a significant
di spute with serious inplications for the Secretary's
ability to enforce the governing statute through | awful

orders. Finally, new aspects of the Airport's fees
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challenged in this conplaint -- non-existent noise
mtigation and debt service coverage costs, and debt service
paynents for projects not operating -- are inportant issues
of first inpression.

Per haps even nore inportant than the specific
conponents challenged in this Conplaint is the Cty's
bl atant refusal to conply with the Policy Statenent's
directive for early and neaningful consultation and
di scl osure. DOT has acknow edged that its Policy Statenent
and the statute's expedited dispute process hinge on
conpliance with this requirement. This case presents the
Secretary with an opportunity to affirm that underlying
rationale and give teeth to the Policy Statenent's
consul tation and disclosure requirenents. Failure to find a
significant dispute in this case will signal the dem se of
these critical policies and procedures.

As in the prior proceeding, there is no question
that the present Conplaint presents a significant dispute

warranting a hearing.

CONCLUSI ON
For the foregoing reasons, the Secretary should
find that the Airlines' Conplaint presents a significant
di spute, refer the matter for a hearing, and issue the

requested relief.
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