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SUMMARY

We have analyzed the comments in the case briefs submitted by the petitioner, Rhodia, Inc. (“the
petitioner”) and Jlin Henghe Pharmaceutica Company Ltd. (“Jlin”), and the rebutta briefs submitted
by the respondents, Shandong Xinhua Pharmaceutical Co., Ltd. (* Shandong™) and Jilin, in the
antidumping duty adminigtrative review of aspirin fror the People’s Republis of China “PRC"). The
pettiones’ s sase brief pontained additional fastual mformation which we have determined to addrecs
here. Ac areeult of our analysic, we have made changee, ohiding sorrestion of a leripal error, i the
margin palonlations. We resommend that you approve the postions we have developed m the
Dispussion of Issues sestion of this memorandum. Beow isthe complete list of the issuesin thisreview
for which we received comments from the parties:
Comment 1.  Use of Import Prices Versus Domestic Pricesin Indiato Vaue Phenol
Comment2:  Adjustment of Overhead and SG& A Ratios to Account for Different Levels of
Integration



Comment3:  Removd of Excise Tax from Alta s Reported Materid Costs for the Cdculation of
Overhead and SG& A Ratios
Comment4:  Other Adjustment to the Overhead and SG& A Ratios

BACKGROUND

The merchandise covered by this review is bulk acetylsdicylic acid, commonly referred to as bulk
asoirin. Bulk aspirin may be imported in two forms. as pure ortho-acetylsdicylic acid, ether in crystd
form or granulated into afine powder (pharmaceutica form); or as mixed ortho-acetylsdicylic acid,
combined with other inactive substances such as starch, lactose, cellulose, or coloring materids and/or
other active substances.

This adminigtrative review was requested by the petitioner, and the respondents, Shandong and Jilin.
The period of review ("POR") isJuly 1, 2001 through June 30, 2002. We published the preliminary
results of the review on April 9, 2003. See Bulk Aspirin from the People' s Republic of China
Prdiminary Reaults of Antidumping Duty Adminigrative Review, 68 FR 17343 (April 9, 2003)
(“Prdiminary Results’). We invited parties to comment on our preliminary results. We received case
briefs from the petitioner and Jlin on May 9, 2003, and rebuttal briefs from Jlin and Shandong on May
16, 2003.

DISCUSSION OF ISSUES

Comment 1: Use of Import Prices Versus Domestic Pricesin Indiato VVaue Phenol

In the Prliminary Reaullts, the Department used import pricesin Indiato value phenol. Becausethe
phenol procured by Indian producers would most likely be the “ precise grade and quality of phenol (or
any other production factor) used by Jilin or Shandong,” the petitioner argues that the Department
should not use import prices to vaue phenol and instead should rely on the average purchase price of
the Indian surrogate companiesto vaue thisinput. Citing Creatine Monohydrate from the People's
Republic of Chinar Final Results of Antidumping Duty Review, 67 FR 10892 (March 11, 2002)
(“Creetine”) and Notice of Find Determination of Sdlesat Less Than Fair Vaue: Certain Welded
Non-Alloy Sted Pipe from Romania, 61 FR 24274, 24279 (May 14, 1996) (“Bipe from Romania”),
the petitioner states that in previous cases the Department has deferred to domestic data over import
data on the basis that the domestic data more closaly reflect the purchasing practices of producers who
source their inputs localy. According to the petitioner, there is no evidence to suggest that an Indian
producer of aspirin would purchase imported phenol. Since, in the petitioner’ s estimation, the average
unit costs for phenol purchased by the Indian surrogate companies Andhra Sugar (“Andhrd’) or Alta
Indudtries (“Alta’) provide “ conservative, reliable estimates of the value of phenol” these values should
be used to vaue phenal for the find results.




The petitioner dso argues that the import statistics compiled by the Monthly Statistics of the Forelgn
Trade of India Volumell - Imports (“MSETI”) are for varying grades and purity levels of phenal.
Specificdly, the petitioner points to varying average unit vaues for imports of phenol from different
countries to illugtrate that the imports are of varying purity levels. In contragt, the petitioner claims that
the average vaue of purchases of phenol by the Indian surrogate companies “is precisely the average
price for phenol used to produce sdicylic acid.” See petitioner’s case brief a 5. Citing Sebacic Acid
from the People' s Republic of China: Find Results of Antidumping Duty Review, 64 FR 69503, 69505
(Dec. 13, 1999), Sebacic Acid From the People's Republic of China: Preliminary Results of
Antidumping Duty Adminidrative Review, 65 FR 18968, 18971 (April 10, 2000), and Persulfates from
the People' s Republic of China: Prdiminary Results of Antidumping Duty Review, 66 FR 18439 (April
9, 2001), the petitioner asserts that the Department found that Indian Chemicd Weekly (“1CW”)
domestic prices are for 100 percent pure products. In contrast, the import statistics compiled by
MSFTI arefor chemicds of various purity levels. Because of the uncertainty of the chemical content of
the imported product, the petitioner argues that the costs reported in the Indian surrogate companies
financid statements are more accurate and should be used as surrogate vaues in thisreview. The
petitioner asserts that domestic prices should aso be used because “{ t} he Department has recognized
the importance of using surrogate vaues that reflect the same purity levels as those used by the
respondent.” See petitioner’s case brief at 6 and Potassum Permanganate From the People's Republic
of China Notice of Find Results of Antidumping Duty Adminidrative Review, 66 FR 46775
(September 7, 2001) and accompanying Issues and Decision Memorandum at Comment 18,

Furthermore, the petitioner contends that the caculation of norma vaue is distorted by the use of
import statistics to value surrogate va ues because the surrogate overhead, SG& A and profit rates are
expressed as a percentage of materials, labor and energy costs (“MLE”). According to the petitioner,
these lower overhead, SG& A and profit ratios result from the fact that the Indian surrogate companies
purchase most of their raw materidsin the domestic market where raw materia cogs are higher. That
is, theratio of overhead to MLE will be lower for a company that incurs higher materid costs. The
petitioner argues that mixing raw material vaues from one source (e.g., import gatistics) with overheed,
SG& A and profit rates from another source causes a substantial impact on the fina results and does not
accurately reflect the experience of producers in developing countries.

The petitioner aso asserts that the Department should not reject domestic prices on the grounds that
high Indian tariffs might distort domestic prices. The petitioner argues that if the Department determines
that high tariffs digtort raw materid codts, then it must logically conclude thet high tariffs smilarly digort
the entire Indian economy. However, the petitioner asserts that there is no evidence that tariffs distort
domedtic prices. Ingtead, the petitioner contends that the relatively low import price indicates that only
the lowest-priced products are imported. Comparing the prices of phenol paid by the Indian surrogate
companies (as derived from their financia statements) to the MSFTI import statistics, the petitioner
concludesthat it ismore likely that the import satistics include technical grade phenol than that
domedtic prices are ditorted by tariffs. The petitioner dso pointsto the individua import statitics,
which have varying average unit values, and the explanatory notes in the Harmonized Tariff Schedule



(“HTS’), which indicate that HTS number 2907.11 is for phenol with *a purity of 90 percent or more
by weight” in asolution of water or another norma solvent, in support of the argument that the import
datistics are more likely to represent the price of technical grade phenal, rather than chemicaly pure or
USP (pharmaceutica grade) phenol.

The petitioner argues that the assumption that tariffs of only 25 percent distort domestic pricesis
incongstent with other cases, such as Sulfanilic Acid from the People' s Republic of China: Find
Results of Antidumping Duty New Shipper Adminidirative Review, 65 FR 13366 (March 13, 2000),
Potass um Permanganate from the PRC: Prdiminary Results of Antidumping Duty New Shipper
Review, 67 FR 303, 306 (January 3, 2002), and Notice of Prdiminary Results of New Shipper
Antidumping Adminigrative Review: Glycine From the People's Republic of China, 65 FR 54211
(September 7, 2000) (as affirmed in the find, Glycine from the People's Republic of China Final
Results of New Shipper Adminidreative Review, 66 FR 8383 (January 31, 2001)). Hence, the
petitioner requests that the Department value phenol using domestic prices for the find results.

The respondents contend that the Department should continue to vaue phenol usng MSFETI import
datistics. Shandong argues that although MSETI data for phenol may include imports of varying purity
levels, it is preferable to domestic price data, which are inclusive of distorting taxes and duties. Jlin
assarts that the petitioner’ s contention that domestic prices are more specific than import pricesin terms
of chemicd purity is unsubstantiated. Evenif, in arguendo, the import statistics represent phenol of less
than 100 percent purity, Jlin argues that “the Department was well within the bounds of its discretion
when it decided to use import prices for phenol in preference to domestic prices.” See Jlin rebutta
brief at 4.

Jlin further argues that on numerous occas ons the Department has used import prices after concluding
that domegtic prices are digtorted by high tariffs. See Manganese Metal from the People’s Republis of
China: Fnal Results and Partial Respicsion of Antidumping Duty A dminctrative Review, 63 FR 12441,
12442 (Maroh 13, 1958) (“Manganese Metal™); Tapered Roller Bearings and Parts Thereof, Finished
and Unfinished, from the People's Republic of China Fina Results of 1998-1999 Adminidrative
Review, Partial Rescisson of Review, and Determination Not To Revoke Order in Part, 66 FR 1953
(January 10, 2001) (“Tapered Roller Bearings”); Sulfanilic Acid from the People' s Republic of China:
Find Results of Antidumping Duty Adminigrative Review, 63 FR 63838 (November 17, 1998)
(“Sulfenilic Add”); Find Determination of Sdesat Less Than Fair VAue: Certain Cut-to-Length
Carbon Stedl Plate from the People's Republic of China, 62 FR 61964, 61986 (November 20, 1997)
(“Carbon Stedl Plate”). Jlin dso citesto the CIT ruling in the aspirin investigation where the court
noted that the use of import vaues is not a departure from prior Department practice. See Rhodia, Inc.
v. United States, 185 F. Supp. 2d 1343, 1351 (CIT 2001). Jilin notesthat in previous casesthe
Department has rgjected the use of individua price quotes from specific companiesin favor of broader
market averages. See Carbon Steel Plate, 61 FR 61964, 61981 (Nov. 20, 1997). Jilin also argues
that the petitioner failed to demonstrate thet the Department’s use of MSFTI datato vaue phenol was
animpermissible exercise of itsdiscretion. Citing Nation Ford Chemical Co. v. United States, 166
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F.3d 1373, 1376 (Fed. Cir. 1999) (citing Lasko Metal Prods, Inc. v. United States, 43 F.3d 1442,
1446 (Fed. Cir. 1994)) and Magnesum Corp. of Am. v. United States, 166 F.3d 1634, 1371 (Fed.
Cir. 1999), Jilin argues that the Court of Appedls for the Federal Circuit (CAFC) has acknowledged
that section 773(c)(1) of the Act *accords Commerce wide discretion in the valuation of factors of
production.” Moreover, Jlin argues that the statute does not restrict the Department “to using only
domestic pricesto vaue factors of production, just because the non-market economy (“NME”)
respondent procures the vaued materid domestically or because the Department uses domestic prices
to vaue other materids” See Jlin'srebuttd brief at 3.

Therefore, Jlin states that because the petitioner has failed to demonstrate that the Department’s
exercise of discretion in using import statistics was unreasonable, the Department should continue to use
import statistics to vaue phenal.

Findly, Jlin argues that the petitioner’ s speculations that the Department’ s mixing of import and
domestic prices somehow distorts the overhead, SG& A and profit ratios are unsubstantiated and thus
should be disregarded by the Department. Similarly, Jlin contends that the petitioner’ s clams that
import gatistics reflect widdy differing products that cannot be used for aspirin production are
unsubstantiated and should be rejected.

Shandong assarts that athough it is the Department’ s preference to use domestic prices, in insgtances
where the Department cannot be certain that al taxes and duties have been removed from the domestic
prices, import prices are used. See Manganese Metal, at 12442, and Bulk Acpirin from the People’s
Republis of China; Final Results of the Antidumping Duty Review 68 FR 6710 (Feb. 10, 2003) (“First
Aspirin Review”) and accompanying Issues and Decison Memorandum at Comment 1. Sincethereis
no record evidence as to whether the Indian surrogate companies purchase domestic or imported
phenol, Shandong argues that the petitioner cannot reasonably reach conclusions regarding the disparity
between import and domestic prices. All that is clear, according to Shandong, isthat the Indian
surrogeate producers are paying an inflated price for phenol, which arguably could be the result of the
digtorting effects of the high Indian tariffs and taxes.

Moreover, Shandong states that the petitioner’ s andlysis ignores the Department’ s preference for
contemporaneous data since the MSTFI data are clearly contemporaneous, but the Indian surrogate
producers data only overlap with aportion of the POR. Consequently, Shandong argues that the
Department should continue to use MSFETI dataasit did in the Prdiminary Results, since this represents
the “best available information” in accordance with section 773(c)(1) of the Act.

Department’ s Position: We have continued to vaue phenol usng MSFETI import pricesin thisreview.
Asexplained m the April 2, 2003 Fastors of Produstion Valation for the Preliminary Results
memorandum, We took into account severa congderationsin deciding between domestic and import
vaues. First, we were concerned that we were not able to remove the effective duties and taxes from
domestic prices. Second, there were purity and concentration issues. For many of the chemica inputs,
the import statistics covered wide ranges of purities and concentrations. Third, we sought to avoid




using domestic prices when they were digtorted by virtue of high tariffs. Although the petitioner has
correctly pointed to the possibility that the import satigtics for phenol may include concentretion levels
as low as 90 percent, we have concluded that any increase in accuracy that might be achieved by using
adomedtic pricein Indiais outweighed by the distortion to Indian domestic prices caused by protective
tariffs.

The petitioner clamsthat the 25 percent tariff on phenol during the POR was not distortive. However,
the petitioner has not included the additiona 10 persent safeguard duty thet was aso in effect during the
POR. Moreover, the pettioner sontends that the diference between the moport vahie and the domestio
price for phenol (as paloulated from the Indian surrogate produsers’ finanoial statements or ICW) is due
to the range of sonsentration levels reflested i the ioport statistiss. However, the difference very
closely approximates the level of duties whish indipates that any difference i prise is due to duties and
not purty levels. Therefore, besause of the high tardff and the mpasct # appears to have on the domestio
price i India for phenol, we are using the oport price.

Thisis conagtent with our vauation of phenal in the origind investigation and the first adminidrative
review of thisorder. Notice of Find Determination of Sdesat Less Than Fair Vaue: Bulk Agpirin
From the People's Republic of China, 65 FR 33805 (May 25, 2000); Firgt Aspirin Review, 68 FR
6710 (Feb. 10, 2003). AsJlin has pointed out, it islongstanding Department practice to reject
domedtic prices that are distorted by reason of high tariffs. This practice has been upheld by the
CAFC. Nation Ford Chem. Co. v. United States, 166 F.3d. 1373, 1377 (Fed. Cir. 1999).

Further, we asknowledge the Creatine and Pipe from Romania precedents oited by the pettioner. In
both pases, the Depariment used domestis prises to vahlie inputs based on the oiroumstances of those
paces. However, neither of those caces gave rice to sonsernc about the distoritve effests of tariffe on
domestis prises. Speotfisally, the Depariment found in Creatine that the domestis prises were not
distoried by reason of high tariffs. In Pipe from Romania, the domestio prices that were used were
sompared to mmport valies and found to approximate them, mdisating no distortion.

While the petitioner is correct that the Department seeks to use surrogate vaues for the same purity
levels, we will balance this preference againgt other considerations, such astariff levels. We
acknowledge that the MSFT1 import atistics for the HTS subheading 2907.11 include phenal in
concentration of 90 percent or more. However, we do not find this concentration range to be so broad
that it renders Indian import prices unuseable. Furthermore, MSFTI data are contemporaneous with
the POR.

Finally, we disagree with the petitioner’ s assertion that the use of import satistics as surrogate input
vaues digtorts the amounts caculated for overhead, SG& A and profit. As stated in the preamble to the
Department’ s Proposed Rulemaking, the Department “is not required to use * perfectly conforming
information’ for factor vauetions” Antidumping Duties, Countervailing Duties: Notice of Proposed
Rulemaking and Request for Public Comments, 61 Fed. Reg. 7308, 7344 (Feb. 27, 1996). This




proposition was supported by the CIT initsruling in Rhodiall. Additiondly, to make a meaningful
adjustment to the overhead, SG& A and profit ratios to mirror the Indian producers experiences, we
would need to bresk out phenol from the raw materia cogisin the financid statements, which the data
do not permit.

Comment 2: Adjusment of Overhead and SG& A Ratios to Account for Different Levels of Integration

The petitioner argues that none of the Indian producers proposed as surrogates is as integrated as the
PRC respondents. Since the respondents’ production of acetic anhydride and salicylic acid isfor
captive production, rather than resale, the petitioner claims that the respondents’ activity and structure
more closely resemble Rhodia or Bayer, than the Indian producers. Furthermore, the petitioner aleges
that the gap between the overhead cogts of integrated producers such as Rhodia and Bayer and the
Indian surrogate companies “is exacerbated by the fact that the surrogates do not duplicate the
production steps employed by Jilin and Shandong.” See petitioner’s case brief at 12. Consequently,
the petitioner claims, the surrogate factory overhead ratio should be adjusted.

To support its assertion that Alta, the Indian producer, is not fully comparable to Jlin or Shandong, the
petitioner argues that while the PRC respondents produce acetic anhydride as well as aspirin, Alta does
not. Rather, Alta primarily produces salicylic acid and does not produce acetic anhydride.
Consequently, the petitioner clamsthat Alta's overhead ratio “ cannot fully capture the capital costs and
other overhead associated with salf-production of acetic anhydride.” See petitioner’s case brief at 12.
According to the petitioner, because Alta purchases its acetic anhydride, the overhead cosis are
imbedded in the price Alta pays, whereas Shandong and Jlin incur overhead costs associated with the
production of acetic anhydride. Therefore, the petitioner reasons that the gpplication of Alta's
overhead rate to the MLE cogts of Shandong and Jlin understates the overhead costs incurred by the
respondents. The petitioner also assarts that there is no evidence on the record in this review to suggest
that Alta produced aspirin during the POR. Evenif Altadid produce some aspirin, the petitioner argues
that the company is primarily a producer of intermediate chemicals, and as such should not be used asa
surrogate for fully-integrated pharmaceutica manufacturers.

The petitioner argues that the legidative higtory of the factor of production methodology directs the
Department to rely upon surrogates with asimilar level of technology to the NME producers under
investigation. See Omnibus Trade and Competitiveness Act of 1988, H.R. Conf. Rep. No. 100-576 at
590-91 (April 20, 1988). According to the petitioner, recent determinations by the Department dictate
that where differences exist between the respondents and the surrogate producers, the Department will
make adjustments to reflect the differences. Citing Notioe of Fmal Deterronation of Sales at Less Than
Fair Valne: Strustural Steel Reams from the People’s Republis of China, 67 FR 35479 (May 2, 2002)
and assompanying |ssues and Decison Memorandum at Comment 2 (“Structurd Beams”), and Find
Determination of Sdles at Less Than Fair Vaue: Certain Hot-Rolled Carbon Steel Flat Products from
The People' s Republic of China, 66 FR 49632 (September 28, 2001) and accompanying |ssues and




Decison Memorandum (“Hot-Rolled Stedl”), the petitioner argues that the Department must make
adjustments when using a surrogete with a different leve of integration than the respondents. To
remedy the aleged gap in overhead costsincurred by the respondents and Alta, the petitioner suggests
that since another Indian producer, Andhra Sugars, produces acetic anhydride, it would be appropriate
for the Department to apply Andhra’s overhead ratio to the materias cost for producing acetic
anhydride.

Jlin and Shandong respond that Alta' s overhead and SG& A expenses are representtive of the PRC
producers experiences, as affirmed by the CIT inits decison regarding the Department’s
Redetermination Pursuant to Court Remand: Rhodiav. United States (March 29, 2002) (“Remand
Decison’). See Rhodia, Inc. v. United States, 240 F. Supp. 2d. 1247 (CIT 2002) (“Rhodiall”). The
respondents contend that according to Rhodialll, “{ u} nless there is substantia evidence in the record
which supports afinding that the surrogate producers are less integrated that (sc) the PRC producers,
and as aresult have alower overhead ratio, Commerce cannot depart from its standard practice.”
Rhodiall 240 F. Supp. 2d at 1250. The respondents argue that there is no evidence on the record that
would demongtrate that, because Alta does not produce acetic anhydride it is less integrated than the
respondents. Furthermore, the respondents contend that there is no evidencein this review to indicate
that Altadid not produce aspirin during the POR. In fact, Shandong points to Exhibit 1 of the
petitioner’ s brief, which states that Alta produces aspirin. Therefore, the respondents contend that, in
accordance with Rhodiall, asasdicylic acid and aspirin producer, Alta s production is comparable to
that of the respondents.

Shandong aso argues that in the CI T’ s affirmation of the Department’s Remand Decision, it was
recognized that “once Commerce establishes that the surrogate produces identical or comparable
merchandise, closdy approximating the nonmarket economy producer’ s experience, Commerce merely
uses the surrogate producer’s data. 19 U.S.C. § 1677b(c)(4) (2000); 19 C.F.R. § 351.408(c)(4)
(2001).” See Rhodiall. Shandong aso states that the cases cited by the petitioner are easily
digtinguishable from the present review, and that the Department has aready found that the facts of
those proceedings are not applicable to the current review. Finaly, the respondents argue thet there is
no information on the record to indicate that the further processing by the Indian surrogates to produce
sicylic acid derivatives is not commensurate with the additiona stages of production used by the
respondents to produce aspirin. Therefore, the respondents argue that the Department should continue
to calculate overhead and SG& A ratios as was done in the Remand Decision, the first adminidrative
review, and the Prdiminary Results.

Department’s Podition: We have reviewed the record evidence regarding the three Indian producers,
Alta, Andhra, and Gujarat, and continue to find that Alta s detais the best available information for
calculating the surrogate factory overhead and SG& A ratios! Based on itsfinancid statement, Alta

1 We have not used Alta s profit because Alta operated a alossin this period. Therefore, we
have relied on the profit experiences of Gujarat and Andhra. Thisis consgtent with the Department’s
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clearly produces sdlicylic acid and sdicylic acid derivatives, and it produces aspirin. (The evidence
regarding Alta s aspirin production is discussed further below.) Andhra produces acetic anhydride (the
second magjor input into aspirin) and aspirin, but Andhra s major products are sugar, caustic soda, and
energy. Aspirin accounts for only 1.5 percent of the total value of Andhra's salesin fiscd year 2001-
2002. Therefore, its data are less representative of the capita costs of aspirin production. Gujarat
produces methyl sdicylate, but does not produce aspirin. Therefore, we believe that Alta s dataare
preferred to Gujarat’ s because of Altals position as an aspirin producer.

We acknowledge that there is no direct evidence on the record that Alta produced aspirin during the
period covered by its financid statements, the 2000-2001 fiscal year. However, the company’s
financia statements at page 5 indicate that Alta sold aspirin during that period. Moreover, thereisno
evidence that Altaacted as aresdler of aspirin in this period. We aso note that Alta produced aspirin
in the prior fiscal year (petitioner’s case brief at Exhibit 1) and the company’ s website indicates thet it
currently produces aspirin.  See http://www.dtaind.com/product3.ntml. (A printout of Alta swebgteis
appended to our final fastors valiation meme.) Thus, the evidence supports the conclusion that Alta
has been and continues to be an aspirin producer. Consequently, of the three Indian companies for
which we have data, we continue to find that Altais most smilar to the PRC producers because it
produces both aspirin and one of the mgor inputs into aspirin, sdicylic acid.

We further acknowledge that Altais not identical to the PRC producers under review because it does
not produce the other major input into aspirin, acetic anhydride. However, aswe explained in the
Remand Decison and the first adminitrative review of this order, the Department’ s practice has been
that a surrogate producer need not be areplica of the NME producers under review. (See Remand
Decison at Comment 1 and First Aspirin Review Issues and Decision Memorandum at Comment 2.)
In upholding the Remand Decision, the court in Rhodiall stated:

Commerce does not generally adjust the surrogate values used in the
cdculation of factory overhead. See Notice of Find Determination of
Sdesd Less Than Fair Vaue: Polyvinyl Alcohal from the People's
Republic of China, 61 FR 14057, 14060 (Mar. 29, 1996); Synthetic
Indigo From the People's Republic of China; Natice of Findl
Determination of Sdles at Less Than Fair Vdue, 65 FR 25706, 25706-
07 (May 3, 2000); Certain Helical Spring Lock Washers From the
People's Republic of China; Fina Results of Antidumping Duty
Adminidraive Review, 64 FR 31143, 31143 (May 16, 2000); Notice
of Find Determination of Sdesat Less Than Fair Vaue  Collated
Roofing Nails from the People' s Republic of China, 62 FR 51410,
51413, 51417 (Oct. 1, 1997). Rather, once Commerce establishes
that the surrogate produces identical or comparable merchandise,

practice as affirmed by the CIT. See Rhodiall, 240 F. Supp. 2 1247 (CIT 2002).
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closdly approximating the nonmarket producer’ s experience,
Commerce merely uses the surrogate producer’sdata. 19 U.S.C. §
1677(c)(4) (2000); 19 C.F.R. § 351.408(c)(4) (2001). Furthermore,
Commerce is neither required to ‘ duplicate the exact production
experience of the Chinese manufacturers,” Nation Ford Chem. Co. v.
United States, 166 F.3d. 1373, 1377 (Fed. Cir. 1999), nor undergo
‘an item-by-item andlysisin caculating factory overhead.” Magnesum
Corp. of Am. v. United States, 166 F. 3d. 1364, 1372 (Fed. Cir.
1999). Moreover, Commerce need not use ‘ perfectly conforming
information,” only comparable information. Antidumping Duties:
Countervailing Duties. Natice of Proposed Rulemaking and Request
for Public Comments, 61 Fed. Reg. 7308, 7344 (Feb. 27, 1996).

See Rhodia IT, 240 F. Supp. 2d. 1247, 1250-1251 (CIT 2002). Moreover, it has been cur
experiense that i ic almost alwaye not poseible to achieve exast symmeiry between the NME produser
and the surrogate produser.

The petitioner has pointed to certain cases where the Department has adjusted its calculations to reflect
differencesin the extent of the production activity undertaken by the surrogate producer(s) and the
NME producers. In Hot-Rolled Stedl, the NME respondents sdlf-produced some or dl of their energy
inputs, whereas the surrogate producer did not. Therefore, the Department found that by applying a
financid ratio which included in its denominator fully loaded energy codts to factors which contain a
small portion, if any, of respondents energy costs, the Department would be understating normal
vaue” See Hot-Ralled Sted, 66 FR 49632 (September 28, 2001) and accompanying |ssues and
Decison Memorandum a Comment 2. The Department based its conclusion on the fact that the sdif
generation of the energy inputs in question (i.e., dectricity, argon, oxygen, and nitrogen) was a heavily
capitd intensive process and that the facilities dedicated to the production of those energy inputs were
not insubgtantid. Similarly, in Structural Beams the Department found that the respondent sdif-
produced argon, oxygen and nitrogen, while the surrogate producer did not. Following on the
precedent set in Hot-Rolled Sted, the Department again adjusted normal value. See Structural Beams,
67 FR 35479 (May 2, 2002) and accompanying Issues and Decison Memorandum at Comment 2.

We do not find that the differences between Alta and the PRC aspirin producers are nearly so greet as
those identified (and addressed) in Hot-Rolled Stedl and Structurdl Beams.  First, there ic no evidence
to sugeest that self produstion of asetis anhydride ic a heavily papital mienstve prooese. In sonirast, in
Hot-Rolled Steel which relied on the determination reached in Strustural Reame, the Department had
evidensce on the record demonstrating that the produstion of the mputs m cuestion was a heavily oapital

2 As noted above, of the Indians companies whose data are on the record, only Andhra
produces acetic anhydride. Given the rlative unimportance of acetic anhydride to Andhra s overal
production and sales, there is no way to isolate capital costs associated with this product.
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miensive prooess. See Hot-Rolled Stedl, 66 FR 49632 (September 28, 2001) and accompanying
Issues and Decison Memorandum at Comment 2. Second, unlike Hot-Rolled Sted where the NME
producers factors contained a“smal portion, if any” of their energy costs, the NME producers
reported factors of production in this proceeding include dl of the materia inputs for acetic anhydride.
Id. Thue, the overhead ratio 1s bemg apphied to sigmficant mput fastors. Third, the mput m question m
thic prooeeding ic apetis anhydride, a cheminal ke calioylic asid or aspirin, which Alta produces.
Beoause of the sunilarity of apetis anhydride to the produsts prodused by Alta, we samnot cay that
additional papital sosts would be mourred by Alta f'st alee produced apetis anhydride. Thic situation
san be distmpniched from that in the proseedinge oited by the petitioner where the major produst bemg
produced wac steel and where the celf-prodused mputs were energy related, ie., elestrioity and gaces,
and, consequently, different (and additional) sapital sosts would be mourred to produoe the celf-
produced inputs.

At explamed above, we have celested the Indian produser that ic moet similar to the PRC produsers’
experiense in produping aspirm.  If'we had mformation for an Indian sompaniy that prodused asetis
anhydride, salioyhic anid and aspirin, we would attempt to uce that iformation. However, we do not
have such mformation Nor do we have a basis, beyond the petstioner’ s speoulation, for sonshiding
that the Alta’c overhead ratic inderstates the sverhead that would be mourred f Alta aleo produced
aoetis anhydride.

Nevesthelese, we have examined parefilly the admstment proposed by the petstioner to addrese the
alleged inderstatement, s 8., ueing Andhra’s overhead ratio to saloulate the overhead rate for apetis
anhydride. We do not believe i i appropriate here. First, ac explained above, Andhra’s prinmpal
bustnecees are sugar, paustio coda, and energy. Apetio anhydride assomnts for only 1.3 peroent of
Andhra’e sales. Therefore, we pamnot agree that Andhra’s overhead ie a better measure of the
overhead that would be mourred to produse asetis anhydride than that of Alta, a chemisal produser.
Seoond, while the pettioner has put forward a theoretinal argpument that Alta’s overhead ratio resulis m
underctating the overhead needed to produse aspirin, there ic no fapstual mformation chowing the extent
of the underctatement (f anty). Ac noted above, the petitioner’s sonstrust assumes that additional
overhead would be movrred if Alta were to change ite produst mex by ales produsing asetio anhydride,
but there is no evidense mdioating that atty additional overhead would apprommate the level mourred by
Andhra Finally, even ff the Depariment were to make the requected admstment, the difference
between the two overhead ratee 1€ not euffisient to have an effest on the cutoome of this review.

Fmally, the petitoner has sugeeeted that Alta’c finannial data are not appropriate besause the overhead
experiense of Rhodia and Bayer ie much more stmilar to the PRC produsers than that of Alta. Seotion
T73(c)(4) direots the Department to vahie fastors of produstion m a sountry that i esonominally
somparable to the NME. For the reasone explained above, we have sonshided that Aa’c data are
adecuate for valumg overhead and SG&A. Therefore, we have no reason to leave India as our
surrogate sountry. Moreover, i ic understandable that everhead ratios would be lower in lower wage
sountries if labor pan be substiuted for capital i the produstion prooess.
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Comment 3: Removad of Excise Tax from Alta' s Reported Materia Costs for the Cdculation of
Overhead and SG& A Ratios

The petitioner urges the Department to remove excise taxes from Alta s financid data prior to
cdculating the company’ s overhead and SG& A ratios, asserting that these taxes are included in the
company’s reported materia cogts. The petitioner citesto language in Altal s financid statements that it
believes supportsits clam.

The respondents counter that the language in Alta sfinancid statementsis at best unclear, but does not
clearly indicate that excise taxes were included in the reported materid costs. Accordingly, the
respondents believe that there is no basis for adjusting Alta’ s reported material costs for excise taxes.

Department’s Podition: The petitioner relies upon afootnote in Altal sfinancid statements to make the
argument that excise taxes were included in raw materia costs. The footnote states that “ The cost of
Raw/Packing Materid is determined on First In Firgt out basis after taking full credit of duty on digible
inputs in accordance with Central Excise Rules 1944.”  Alta's 2001-2002 fisca year financia report at
21 in Jlin's March 13, 2003 submisson. We do not read this footnote as indicating that excise taxes
were included in the company’ s reported materia cogs. Therefore, we are not adjusting Alta's
reported materia cods.

Comment 4: Minigerid Error in the Overhead and SG& A Ratio for Alta

Jlinarguesin its case brief that aminigterid error was made in the calculation of the total materid, labor
and energy used in the denominator for caculating of the overhead and SG& A ratios for Alta.
Specificaly, Jlin sated that the Department incorrectly entered afigure for “power and fud” in the
cdculation workshest.

The petitioner and Shandong did not comment on thisissue.

Department’s Decison We agree with Jilin and have corrected the caculation for the find results.
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RECOMMENDATION

Based on our andysis of the comments received, we recommend adopting dl of the above positions
and adjudting al related margin caculations accordingly. If these recommendations are accepted, we
will publish thefind resultsin the Federal Regidter.

AGREE DISAGREE

James J. Jochum
Assistant Secretary
for Import Administration

(Date)
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