UNI TED STATES DI STRI CT COURT
SOQUTHERN DI STRI CT OF NEW YORK

ASHLEY PELMAN, a child under the age of
18 years, by her Mdther and Natural
Guar di an ROBERTA PELMAN, ROBERTA PELNMAN
| ndi vi dual 'y, JAZLYN BRADLEY, a child
under the age of 18 years, by her Father
and Natural Guardi an | SRAEL BRADLEY,

and | SRAEL BRADLEY, I ndividually,

Plaintiffs,
02 Cv. 7821 (RWR)

- against -
OPI1 NI ON

McDONALD S CORPORATI ON, McDONALD S
RESTAURANTS OF NEW YORK, | NC., MDONALD S
1865 BRUCKERN BOULEVARD, BRONX, NEW YORK,
McDONALD S 2630 JEROVE AVENUE, BRONX,

NEW YORK,

Def endant s.

APPEARANCES

Attorney for Plaintiffs:

SAMUEL HI RSCH & ASSOCI ATES
350 Fifth Avenue, Suite 2418
New Yor k, NY 10118
By: SAMUEL HI RSCH, ESQ

O Counsel

Attorneys for Defendants:

W NSTON & STRAWN

200 Park Avenue

New Yor k, NY 10166-4193

By: THOMAS J. QUI GLEY, ESQ
BRADLEY E. LERVAN, ESQ
BRUCE R. BRAUN, ESQ
O Counsel

W LDVAN, HARROLD, ALLEN & DI XON
225 West \Wacker Drive, Suite 2800
Chi cago, IL 60606
By: ANNE G KI MBALL, ESQ

SARAH L. COLSON, ESQ

O Counsel



TABLE OF CONTENTS

Prior Proceedings .

Facts .

Parties .

besity in Young Persons and Its Effects

d ai ns
Di scussi on

Di versity Jurisdiction Exists,
Motion To Rermand |Is Deni ed

0o w »

The Cutl ets
McDonal ds of New York
The Cutl ets and McDonal ds of New York Are

Akin To Retallers And Di stributors of
McDonal ds Corp.'s Products . :

McDonal ds' Motion to Dism ss

A
B

St andard of Revi ew .

Counts | and Il: Plaintiffs Fail to State a

ClaimPursuant to N. Y. Gen. Bus. Law 88 349

and 350
1. Federal Pre-Enption .
2. Requi renents of 88 349 And 350
a. Count |
i Deceptive Acts
ii. Deceptive Om ssions .

b. Count ||

and the Plaintiffs'

© N N o

11
12

12
14
16

17
20
20

21
24
26
28
28
32
34



I11. Counts |11, IV and V: Negligence Cains .
A Count 111: Inherently Dangerous Food .
1. Whet her McDonal ds Had a Duty to
Plaintiffs Because the Dangers Wre
Not Wt hin Conmon Know edge .
a. Al l egations Wthin the Conplaint

b. Al | egations Qutside the
Conpl ai nt S

i Plaintiffs' Caimthat
McDonal ds' Products are Mire
Dangerous than the Average
Hanburger, Fries and Shake

ii. Allergic Sensitivity

iii. Foreseeable M suse

iv. The NLEA

2. Pr oxi mat e Cause

B. Count 1V: Failure to Warn of Unheal t hy
Attributes . . . . . . . . . . . ..

V. Count V: Sale of Addictive Products .
V. Leave to Anend is Granted .

Concl usi on

36
36

36
37

42

43
48
49
50
51

56
61
63
64



Sweet, D.J.,

Def endants MDonal d’s Corporation (“MDonalds Corp.”);
McDonal d’ s Restaurants of New York, Inc. (“MDonal ds of New York”);
McDonal d’s 1865 Bruckner Boul evard Bronx, New York (“Bruckner
Boul evard outlet”); and McDonal d s 2630 Jerone Avenue, Bronx, New
York (“Jerome Avenue outlet”) (collectively “MDonal ds”) have noved
pursuant to Rule 12(b)(6) of the Federal Rules of Civil Procedure
to dism ss the conplaint of class-action plaintiffs Ashley Pel nan,
Roberta Pel man, Jazl en Bradl ey, and Israel Bradley. The plaintiffs

have cross-nobved to remand the case to state court.

Thi s action presents uni que and chal | engi ng i ssues. The
plaintiffs have alleged that the practices of MDonal ds in making
and selling their products are deceptive and that this deception
has caused the mnors who have consunmed MDonal ds' products to
injure their health by becom ng obese. Questions of personal
responsi bility, conmmon know edge and public health are presented,

and the role of society and the courts in addressing such issues.

The issue of determining the breadth of persona
responsi bility underlies much of the | aw. where should the |ine be
drawn between an individual’s own responsibility to take care of
hersel f, and society’s responsibility to ensure that others shield
her? Laws are created in those situations where individuals are
somehow unable to protect thenselves and where society needs to

provide a buffer between the individual and sonme other entity --



whet her hersel f, anot her individual or a behenpth corporation that
spans the gl obe. Thus Congress provided that essentially all
packaged foods sold at retail shall be appropriately |abeled and
their contents described. The Nutrition Labeling and Educati on Act
of 1990, Pub. L. 101-535, 104 Stat. 2353 (Nov. 8, 1990) (the
“NLEA"), 21 U.S.C 8§ 343(q)." Also as a matter of federal
regul ation, all alcoholic beverages nust warn pregnant wonen
against their use. 27 U S.C. 8§ 215 (forbidding sale of alcoho
unless it bears the follow ng statenent: “GOVERNVENT WARNI NG (1)
According to the Surgeon Ceneral, wonen should not drink al coholic
beverages during pregnancy because of the risk of birth defects .

."); 27 CF.R 8 16.21. Congress has gone further and nade the
possessi on and consunption of certain products crimnal because of

their presuned effect on the health of consumers.? Qher products

! The NLEA sought “to ensure that consuners have access to
information about food that is scientifically valid, truthful
reliabl e, understandabl e and not m sleading. This information wl|
enabl e consunmers to make nore heal thful food choices.” Marilyn J.
Schranm Constitutional Protection of Conmercial Speech Under the
Central Hudson Test as Applied to Health Clains, 51 Food & Drug
L.J. 323 (1996) (citation omtted); Mara A Mchaels, FDA
Regul ation of Health Clains Under the Nutrition Labeling and
Education Act of 1990: A Proposal for a Less Restrictive
Scientific Standard, 44 Enory L.J. 319, 327 (Wnter 1995)
(“Congress believed that if consumers were inforned about the
possi bl e heal th benefits of foods, they woul d be better equi pped to
nmake appropriate food choices.”). To pronote these goals, Section
343(q) requires, inter alia, that non-exenpted retail food be
| abel ed with the followng information: (1) the serving size; (2)
the nunber of servings per container; (3) the total nunber of
calories derived from any source and derived from fat; (4) the
amount of total fat, saturated fat, cholesterol, sodium total
car bohydrat es, conplex carbohydrates, sugars, dietary fiber, and
total protein per serving. 21 U S C 8§ 343(q) (1) (A-(E)

2

In the interest of consistency and integrity, it should be
noted that the author of this opinion publicly opposed the
crimnalization of drugs. See Stephen Labaton, “Federal Judge
Urges Legalization of Crack, Heroin and QGther Drugs,” N Y. Tinmes at



have created heal th hazards and resulted i n extensi ve and expensi ve

class action litigation. E.q., Ancthem Products v. Wndsor, 521

US 591 (1997) (affirmng denial of certification of class of
potentially mllions who had suffered injuries as a result of

exposure to asbestos); Inre Diet Drugs (Phenterm ne, Fenfl uram ne,

Dexfenfluramne) Prods. Liability Litig., 282 F.3d 220, 225 (3d

Cr. 2002) (class action of six mllion who took diet drugs
(Pondimn and Redux) that were later linked to valvular heart

disease); In re Breast Inplant Cases, 942 F. Supp. 958, 959-60

(S.D.N. Y. 1996) (discussing possibility of transfer of thousands of
cases alleging injuries from silicone breast inplants). Publ i c

health is one, if not the, critical issue in society.

This opinion is guided by the principle that |egal
consequences shoul d not attach to the consunpti on of hanburgers and
ot her fast food fare unl ess consuners are unaware of the dangers of
eating such food. As discussed, infra, this guiding principle

conports with the | aw of products liability under New York |l aw. As

Al (Dec. 13, 1989) (“Judge Sweet becane the first Federal judge to
propose publicly that illegal drugs be nade legal . . . .”). This
belief is based upon the notion that, as |long as consuners have
adequat e know edge about even harnful substances, they should be
entitled to purchase them and that the issue should be one of
health, rather than of the crimnal law E. g., Robert W Sweet &
Edward A. Harris, Mral and Constitutional Considerations in
Support of the Decrimnalization of Drugs, in How To Legalize Drugs
430, 433 (Jefferson M Fish, ed. 1998) (“Utimtely, we favor a
drug policy that woul d be conparable to the nation’s current policy
and | egal framework regul ati ng al cohol, and we suggest that support
for such a policy -- based on a right to self-determ nation -- may
be derived fromthe N nth Anendnent of the Constitution.”). The
sane logic nust apply in the situation of fast food, which is
arguably |l ess harnful and certainly | ess denoni zed than drugs that
have been made illegal -- unless, of course, this case is the
opening salvo in the “War on Big Macs.”




Sir Francis Bacon noted, “Nam et ipsa scientia potestas est,”?® or

know edge is power. Following fromthis aphorism one inportant
principlein assigninglegal responsibility is the common know edge
of consuners. |f consuners know (or reasonably should know) the
potential ill health effects of eating at MDonal ds, they cannot
bl ane MDonalds if they, nonetheless, choose to satiate their
appetite with a surfeit of supersized McDonal ds products. On the
ot her hand, consunmers cannot be expected to protect against a
danger that was solely within MDonal ds’ know edge. Thus, one
necessary elenment of any potentially viable claim nust be that
McDonal ds' products involve a danger that is not within the conmon
know edge of consuners. As discussed |ater, plaintiffs have failed

to allege with any specificity that such a danger exists.

McDonal ds has also, rightfully, pointed out that this
case, the first of its kind to progress far enough along to reach
the stage of a dispositive notion, could spawn t housands of simlar
“McLawsui ts” against restaurants. Even if limted to that ilk of
fare dubbed “fast food,” the potential for lawsuits is great®”:
Aneri cans now spend nore than $110 billion on fast food each year,
and on any given day in the United States, alnost one in four

adults visits a fast food restaurant. Eric Schl osser, Fast Food

® The phrase, which appeared in De Haeresibus (1597), is
literally translated as “for know edge itself is power.”

* Indeed, The Econonmist in its Dec. 21, 2002 issue provided

an Owellian view fromthe year 2012 of what the potential success
of fast-food lawsuits would do to the Anerican |andscape and
culture. “Battling against big food,” The Econoni st 108 (Dec. 21,
2002) .



Nation 3 (2002) (hereinafter “Schlosser”). The potential for
|l awsuits is even greater given the nunbers of persons who eat food
prepared at other restaurants in addition to those serving fast
f ood. See FDA, Food Labeling; GCeneral Requirenents for Health
Clains for Food, 58 FR 2478, 2516, 1993 W 1547 (Jan. 6, 1993)
(“Al nost hal f of the American food dollar is spent on food consuned
away from hone, and . . . perhaps as nuch as 30 percent of the
American diet is conposed of foods prepared in food service
operations.”). In light of these facts, the Court is cognizant of
its duty “to limt the |legal consequences of wongs to a control -
| able degree and to protect against crushing exposure to

l[iability.” MCarthy v. din Corp., 119 F. 3d 148, 157 (2d Cir.

1997) (quoting Strauss v. Belle Realty Co., 65 N.Y.2d 399, 402, 492

N. Y. S.2d 555, 557 (1985)).

The interplay of these issues and forces has created
public interest inthis action, ranging fromreports and letters to

the Court to television satire.®> Obesity, personal |iberty and

> Much of the reaction has been negative. Debra Gol dman,
“Consuner Republic: comobn sense may not be MDonald' s ally for
l ong,” Adweek- E. Ed. (12/02/02), 2002 W. 103089868 (“In dozens of
on-the-street interviews and Wb polls conducted since the suit
made news | ast nonth, the nmasses have expressed their incredulity
at and contenpt for the litigious kids -— and parents -— who won’t
take responsibility for a lifetinme of chow ng down Happy Mals.
Wth much tongue-clucking, the vox populi benbans yet another
synpt om of the decline of personal responsibility and the rise of
the cult of victinmhood.”). See also Sarah Avery, “lIs Big Fat the
Next Big Tobacco?” Raleigh News & Cbserver, at A25, 2002 W
11733461 (Aug. 18, 2002) (“[Arelated] |lawsuit has brought how s of
di ssent and derision -— as yet another exanple of a litigious
society run anok. How, indeed, could food be considered as
addi cting and harnful as snoking?”); Neil Buckley, “Big Food faces
grilling over Anmerica s obesity ‘epidemc,’”” Fin. Times at P20
(11/27/02) (quoting founder of Center for Consunmer Freedom which



public accountability affect virtually every American consurmer.

In terms of the pending notion by MDonalds to dismss
the conplaint, these principles require the conplaint to be
dism ssed for lack of specificity, with |eave granted to replead

within the limts set forth bel ow.

Prior Proceedings

The plaintiffs commenced suit on August 22, 2002, in the
State Suprene Court of New York, Bronx County. Defendants renoved
the action to the Southern District of New York on Septenber 30,
2002, alleging as the basis of renobval that the plaintiffs had
fraudulently joined non-diverse parties in order to defeat

diversity jurisdiction pursuant to 28 U. S.C. 8§ 1332.

McDonal ds filed the instant notion to dismss plaintiffs’
conplaint (the “Conplaint”) on October 7, 2002. The plaintiffs
cross-nmoved to remand and in opposition to the notion on Cctober
25, 2002. Oral argunent on both notions was held on Novenber 20,

2002, and the notions were considered fully submtted at that tine.

gets funding fromrestaurants and food conpanies, as stating “The
reality is that anyone with an |1 Q hi gher than roomtenperature w |l
under st and that excessive consunption of food served in fast-food

restaurants will lead to weight gain.”); “How did the | awer keep
fromlaughing?,” S. Bend Trib. (Ind.) (08/13/02) (“[T]he fast-food
| awsuit is generally regarded as a joke . . ."); Amty Shl aes,

“Lawyers get fat on McDonal d’s,” Chicago Trlbune at 25 (11/27/02)
(“Every now and then Anmerica draws a cartoon of herself for the
anmusenent of the rest of the world. Last week’s fat |awsuit
agai nst McDonald’s is one of those occasions.”).



Facts

As befits a notion to dismss, the following facts are
drawn fromthe allegations in the Conplaint and do not constitute

findings of fact by the Court.

Parties

Ashley Pelman, a mnor, and her nother and natural

guardi an Roberta Pel man are residents of the Bronx, New YorKk.

Jazlen Bradley, a mmnor, and her father and natural

guardi an Israel Bradley are residents of New York, New York

The infant plaintiffs are consunmers who have purchased
and consuned the defendants’ products and, as a result thereof,
have becone overwei ght and have devel oped di abetes, coronary heart
di sease, high blood pressure, elevated chol esterol intake, and/or
ot her detrimental and adverse health effects as a result of the

def endants’ conduct and busi ness practices.

Def endant McDonal d’s Corp. is a Del aware corporation wth
its principal place of business at One McDonal d's Pl aza, Oak Br ook,
Illinois. 1t does substantial business with outlets in the State

of New York, as well as throughout the fifty states and the worl d.

Def endant MDonal ds of New York is a New York State



corporation with a registered agent office located at 80 State
Street, Al bany, New York. It does substantial business wth

outlets and/or franchises in the State of New York.

McDonal ds is the owner, nanager, franchi see and operat or
of defendants the Bruckner Boul evard and Jerome Avenue outlets.
Ashl ey and Roberta Pel man purchased and consuned food products at
t he Bruckner Boul evard outlet. Jazlen and |Israel Bradl ey purchased
and consunmed food products at the Jeronme Avenue outlet. Al l
product s, i ngredients, pronotions and advertisenments sold,
provided, utilized, advertised and pronoted by the Jerone Avenue
and Bruckner Boul evard outlets were authorized by MDonal ds Corp.

and McDonal ds of New York

McDonal ds Corp. and McDonal ds of New York, through its
agents, servants, and/or enployees, operate both conpany-owned
outl ets and franchi ses, and prescribe their ingredients, qualities
and quantities of the food products served, so as to insure that
its food products sold in one state or location is substantially

identical to food products sold el sewhere in the country.

Obesity in Young Persons and its Effects

Today there are nearly tw ce as many overwei ght children
and al nost three ti nes as nany overwei ght adol escents as there were
in 1980. In 1999, an estimated 61 percent of U S. adults were

overwei ght or obese and 13 percent of children aged 6 to 11 years



and 14 percent of adol escents aged 12 to 19 years were overwei ght.
In 1980, those figures for children were 7 percent for children
aged 6 to 11 years and 5 percent for adol escents aged 12 to 19

years.

oese i ndi vidual s have a 50 to 100 percent increased risk
of premature death fromall causes. Approximtely 300,000 deaths
a year in the United States are currently associated wth
overwei ght and obesity. As indicated in the U S. Surgeon General’s
2001 Report on Overwei ght and Cbesity, “left unabated, overwei ght
and obesity may soon cause as nmuch prevent abl e di sease and death as

ci garette snoking.”

Ooesity and overwei ght classification are associated with
increased risk for coronary heart disease; type 2 diabetes;
endonetrial, colon, postnenopausal breast and other cancers; and

certai n muscul oskel etal disorders, such as knee osteoarthritis.

Studi es have shown that both nodest and |arge weight
gains are associated wwth significantly increased risk of di seases.
For exanple, a weight gain of 11 to 18 pounds increases a person’s
ri sk of devel oping type 2 di abetes to twi ce that of individuals who
have not gai ned wei ght, while those who gai n 44 pounds or nore have
four tinmes the risk of coronary heart di sease (nonfatal myocardi al
infarction and death) of 1.25 tines in wonen and 1.6 tines in nen.
A gain of 22 pounds in nmen and 44 pounds in wonen result in an

increased coronary heart disease risk of 1.75 and 2.65,



respectively.

In certain obese wonen, the risk of devel oping
endonetrial cancer is increased by nore than six tines. Overwei ght
and obesity are also known to exacerbate nmany chronic conditions
such as hypertensi on and el evated chol esterol and such i ndi vi dual s
may al so suffer fromsocial stigmatization, discrimnation and poor

body i mage.

In 1995, the total estimted costs attributable to
obesity anpunted to an estimated $99 billion. |n 2000, the cost of
obesity was estimated to be $117 billion. Most of the costs
associated with obesity arise formtype 2 di abetes, coronary heart

di sease and hypertension.

Claims

The plaintiffs allege five causes of action as nenbers of
a putative class action of mnors residing in New York State who
have purchased and consuned MDonal ds products. Counts | and 11
are based on deceptive acts and practices in violation of the
Consuner Protection Act, New York Gen. Bus. Law 88 349 and 350, and
the New York City Adm nistrative Codes, Chapter 5, 20-700 et seq.
Count | alleges that McDonalds failed to adequately disclose the
i ngredients and/or health effects of ingesting certain of their
food products with high |l evels of cholesterol, fat, salt and sugar;

described their food as nutritious; and engaged in marketing to



entice consuners to purchase “value neal s” w thout disclosing the
detrinental health effects thereof. Count Il focuses on nmarketing
t echni ques geared toward i nducing children to purchase and i ngest
McDonal ds' food products. Count |11 sounds in negligence, alleging
t hat McDonal ds acted at | east negligently in selling food products
that are high in cholesterol, fat, salt and sugar when st udi es show
that such foods cause obesity and detrinmental health effects.
Count IV alleges that McDonalds failed to warn the consuners of
McDonal ds' products of the ingredients, quantity, qualities and
| evel s of cholesterol, fat, salt and sugar content and other
ingredients in those products, and that a diet high in fat, salt,
sugar and chol esterol could |ead to obesity and health probl ens.
Finally, Count V al so sounds in negligence, alleging that MDonal ds
acted negligently in marketing food products that were physically

and psychol ogi cally addictive.

Discussion

I. Diversity Jurisdiction Exists, and the Plaintiffs’
Motion to Remand Is Denied

In order to rule on this notion, this Court nust have
jurisdiction. Defendants renoved to federal court alleging that
diversity jurisdiction exists pursuant to 28 U S.C. § 1332.

Section 1332 states, in pertinent part, that:

(a) The district court shall have original jurisdiction



of all civil actions where the matter in controversy
exceeds the sum or value of $75,000, exclusive of
i nterest and costs, and i s between —-

(1) Citizens of different States ..

28 U.S.C. § 1332. Section 1332 requires conplete diversity of
citizenship; therefore no defendant may share citizenship with a

plaintiff. Osen Equip. & Erection Co. v. Kroger, 437 U S. 365,

373-74, 98 S. . 2396, 2403, 57 L. Ed.2d 274 (1978). There is no
dispute that all of the plaintiffs are New York residents and that
three of the defendants -- MDonal ds of New York, the Bruckner
Boul evard outlet, and the Jerone Avenue outlet —- are New York
residents. Therefore, unless the three non-diverse def endants were
“fraudul ently joined” to defeat jurisdiction, conplete diversity
does not exist, and this Court |acks subject matter jurisdiction

over the controver Sy.

As an initial matter, although this concept is described

as “fraudul ent joinder,” suggesting that the determi native issueis
one of notive, notive in fact has nothing to do with it. In re

Rezulin Prods. Liability Litig., 133 F. Supp.2d 272, 279 (S.D.N.Y.

2001) (“The only issue is whether the plaintiff has a legitinate
cl ai magai nst the non-diverse or in-state defendant -— whether, in
other words, the plaintiff has a real or direct interest in the
controversy vis-a-vis the non-diverse or in-state defendant

7). The standard for determning whether a plaintiff’s claim
agai nst a defendant is sufficiently substantial to defeat renoval

jurisdiction is governed by Panpillonia v. RIR Nabisco, Inc., 138




F.3d 459, 461 (2d Gr. 1998).

In order to show that a non-diverse defendant was
fraudulently joined to defeat diversity jurisdiction, the defendant
nmust denonstrate, by clear and convincing evidence, either that
there has been outright fraud conmitted in the plaintiffs’
pl eadings, or that there is no reasonable basis, based on the
pl eadings, for liability against the non-diverse defendants in

light of the clainms alleged. \Witaker v. Anerican Tel ecasting,

Inc., 261 F.3d 196, 207 (2d Cr. 2001) (quoting Panpillonia, 138

F.3d at 461). The burden on a renoving defendant to neet this
standard is a heavy one, and all reasonabl e doubts of fact and | aw
are resolved in favor of the plaintiff. [d. “Nevertheless, the

burden is not inpossible of satisfaction.” |n re Rezulin, 133 F

Supp. 2d at 280.

In order to interpret the | egal standards stated above,
it is necessary to look to the “realities of the record.” Rose v.
Gamatti, 721 F. Supp. 906, 915 (S.D. GChio 1989). The di scussion
of whether the plaintiffs have stated a cl ai magainst the outlets
and McDonal ds of New York necessarily augurs the di scussion, infra,
of whet her the Conpl ai nt shoul d be di sm ssed. For ease of reading,

this section summari zes the | ater anal ysis.

A. The Outlets

Plaintiffs have chosen to join as defendants two of



McDonal ds’ nyriad outlets in New York State -- both of which happen
to be located in the Bronx, New York. As an initial matter, it is
worth noting that this action is | abel ed a statew de class action,
and any putative class nenbers will certainly have eaten at other

outlets than the ones naned in the Conplaint.

Wth regard to the clains under the Consumer Protection
Act, as discussed infra, plaintiffs fail to cite any specific
advertisements or public statenents that may be considered

“deceptive” on the part of any of the defendants, including the

outlets. In addition, while the Conplaint does cite to specific
om ssions on the part of all defendants -- nanely the failure to
include nutritional |abeling at points of purchase® -- it does not

claim that the outlets had any particular know edge in their
possession and not in the public’s possession that would require
themto post such information. Therefore, the plaintiffs have not
stated a claimagainst the outlets under the Consuner Protection

Act .

Plaintiffs also cannot state the negligence clains
against the outlets. First, plaintiffs have failed to establish
that any of the defendants have produced a product that was so
unheal thy as to be outside a reasonabl e’s consuner’s expectati ons.
A larger problemis raised here with regard to probabl e cause than

that pointed out later in the discussion of MDonalds’ notion to

® Because the outlets utilize labels presunmably created at
the national level, they cannot be responsible for the |ack of
nutritional |abeling on the packaging itself.



di sm ss. Normal ly, a products liability action that is brought
agai nst retailers, distributors and manufacturers i s prem sed on an
injury that results from the use of a single item that was
purchased from a particular retailer and distributor.’ Her e,
however, the claimis prem sed on an over-consunption of products
speci fied and provided by the national defendant, MDonal ds Corp.
In order to establish proximate cause, the injury of over-
consunption nmust sonmehow be tied to the outlets. Presumably, that
woul d require, in addition to alleging the facts discussed infra,
sone allegation that plaintiffs ate primarily at the particul ar
outlet. In the absence of such allegations, a claimagainst the

outl ets cannot stand.

B. McDonalds of New York

The inclusion of MDonalds of New York is nore |ogical
than the inclusion of two of the many McDonal ds outlets in New York
State. Plaintiffs nonetheless fail to state a claimfor simlar

reasons di scussed above.

First, with regard to the Consuner Protection Act, there

" A typical products liability case would involve a fact
pattern where a plaintiff di scovers sonethi ng unsavory or danger ous
In a neal purchased at a McDonal ds outlet, such as, for instance,
a chicken head. E.g., “You Deserve a Beak Today,” The Wash. Post,
at Cl3 (Dec. 1, 2000) (reporting that a Newport News, Virginia
woman found breaded and fried chicken head -- including the beak,
eyes and conb -- in a box of MDonal ds chicken w ngs). Such a
situation clearly ties in the outlet that sold that particular
order of chicken w ngs. O course, New York's specific rules
concerning liability of retailers and distributors al so applies, as
di scussed in Part 1.C.



is no allegation of any specific advertisenents or public
statenents arising from McDonal ds of New York. Further, there is
no all egation that McDonal ds of New York had in its possession any
particul ar know edge that consuners did not have that would require
it to pronulgate information about the nutritional contents of the
products. Therefore, the deceptive practices claimcannot stand

agai nst MDonal ds of New YorKk.

Second, the negligence clains fail for the sane reasons
di scussed above and in greater detail below. There is no
al l egation that McDonal ds of New York has produced or distributed
a product that is so dangerous that its danger is outside the
reasonabl e understanding of a consuner. Further, the proximte

cause i ssues di scussed belowalso inhibit thisclaim It should be

noted that the proximte cause issue di scussed above -— tying the
injury to a particular outlet -- is not as damagi ng agai nst the
cl ai m agai nst MDonal ds of New York. However, plaintiffs nust

all ege that they have eaten primarily, if not wholly, at MDonal ds
of New York outlets. |In other words, a plaintiff who has |ived for
nerely a year in New York State -— and thus eaten at outlets run by
McDonal ds of New York only for one year -— may have a difficult
time in show ng causation. The absence of explicit allegations to
this effect provides a further ground for dismssal of the

Conpl ai nt as agai nst MDonal ds of New York

C. The Outlets and McDonalds of New York Are
Akin to Retailers and Distributors of
McDonalds Corp.’s Products




In addition, because the outlets and MDonal ds of New
York are akin to retailers and distributors of a nmanufacturer’s
products, the negligence clains cannot attach to the outlets and

McDonal ds of New York for the follow ng reasons.

Under New York law,® a wholesaler, retailer or
di stributor can be held liable in negligence for the sale of a
defective product or for failuretowarnonly if it fails to detect
a dangerous condition that it could have discovered during the
course of a normal inspection while the product was in its

possession. E.qg., Sideris v. Sinon AL Rented Servs., 254 A D. 2d

408, 409, 678 N.Y.S.2d 771, 772 (2d Dep't 1998) (holding rental
service not |liable for defective condition because satisfied duty

to inspect) (citing Naples v. City of New York, 34 A D. 2d 577, 578,

309 N.Y.S.2d 663, 666 (2d Dep’t 1970)); Luckern v. Lyonsdal e Enerqgy

Ltd. Partnership, 281 A D.2d 884, 887, 722 N.Y.S.2d 632, 637 (4'"

Dep’t 2001) (failure to warn) (citing MlLaughlin v. Mne Safety

Appliance Co., 11 NY.2d 62, 70-71, 181 N E 2d 430, 433, 226

N.Y.S. 2d 407, 413 (1962)).

It is unclear whether the defects in question --— high

| evel s of cholesterol, fat, salt and sugar -- were “di scoverable”

8 As both parties have i nvoked New York | aw, there is no need

to undertake a choice of lawinquiry. Panpillonia v. RIR Nabisco,
Inc., 138 F.3d 459, 461 n.4 (2d Cr. 1998) (citing Anerican Fuel
Corp. v. Uah Energy Dev. Co., 122 F.3d 130, 134 (2d Cir. 1997);
Wn Passal acqua Builders v. Resnick Devel opers, 933 F.2d 131, 137
(2d Gr. 1991); Walter E. Heller & Co. v. Video lnnovations, Inc.,
730 F.2d 50, 52 (2d Cir. 1984)).




upon “inspection.”® Gven MDonalds’ common know edge argunents
with regard to the attributes, however, it may be assuned so. 1In
any case, however, those attributes are | ater found i nsufficient as
a matter of lawto establish products liability. In order to state
a claim against the outlets and MDonalds of New York, the
plaintiffs nmust allege that they were in possession of information
that the MDonalds Corp. products that they sold were nore
danger ous than a reasonabl e consunmer woul d expect. Plaintiffs have

failed to make such all egations.

This lawsuit is not the typical products liability case
because, as referred to above, the issue is over-consunption of
products created, nmanufactured and advertised at a national |evel.
A McDonal ds' Big Mac is the sane at every outlet in the Bronx, New
York; the sane at every outlet in the State of New York; and the
same at every outlet throughout the United States. Clearly what is
at issue in this lawsuit is the national nmenu and national policy
of McDonal ds Corp., and the plaintiffs’ real beef is with MDonal ds
Cor p.

As a result, the notion to remand i s deni ed.

°® By contrast, to return to the exanple of the fried chicken

head (supra note 7), such defective product clearly should have
been di scovered upon inspection.



ITI. McDonalds’ Motion to Dismiss

A. Standard of Review

In reviewing a notion to dismss under Rule 12(b)(6),
courts must “accept as true the factual allegations of the

conplaint, and draw all inferences in favor of the pleader.” MIlls

v. Polar Mdlecular Corp., 12 F. 3d 1170, 1174 (2d Gr. 1993) (citing
| UE AFL-CI O Pension Fund v. Herrmann, 9 F.3d 1049, 1052 (2d Cr.

1993)). However, *“legal conclusions, deductions, or opinions
couched as factual allegations are not given a presunption of

t rut hf ul ness.” L’ Eur eopeenne de Bangue Vv. La Republica de

Venezuela, 700 F. Supp. 114, 122 (S.D.N. Y. 1988). The conpl ai nt
may only be dismssed when “it appears beyond doubt that the
plaintiff can prove no set of facts in support of his claimwhich

would entitled himto relief.” Conley v. G bson, 355 U S. 41, 45-

46 (1957). See also Berheimyv. Litt, 79 F.3d 318, 321 (2d Gr.

1996); Allen v. WestPoint-Pepperell, Inc., 945 F. 2d 40, 44 (2d Cir.

1991) .

Review nust be |limted to the conplaint and docunents

attached or incorporated by reference thereto. Kraner v. Tine

Warner, Inc., 937 F.2d 767, 773 (2d Gr. 1991). In this context,

the Second GCircuit has held that a conplaint is deened to “incl ude
docunents that the plaintiffs either possessed or knew about

and upon which they relied in bringing the suit.” Rot hman v.




G egor, 220 F.3d 81, 88 (2d G r. 2000).

Plaintiffs, however, in their opposition papers rely on
facts outside the pleading. The Court of Appeals has nade clear
that where a District Court is provided with materials outside the
pl eadings in the context of a 12(b)(6) notion to dismss, it has
two options: the court may exclude the additional materials and
deci de the notion on the conplaint alone or convert the notion to
one from summry judgnment under Fed. R Civ. P. 56 and afford all
parties the opportunity to present supporting material. Fed. R

Cv. P. 12(b). Kopec v. Coughlin, 922 F.2d 152, 154 (2d G r. 1991)

(quoting Fonte v. Board of WMnagers of Continental Towers

Condom nium 848 F.2d 24, 25 (2d GCr. 1988)). The Court has not

converted this notion to one for summary judgnent and thus will not

consi der statenments outside the pleadings in reaching its hol di ng.

B. Counts I and II: Plaintiffs Fail to State a
Claim Pursuant to N.Y. Gen. Bus. Law S§ 349
and 350

Counts | and Il allege that McDonal ds viol ated the New

Yor k Consuner Protection Act, N Y. Gen. Bus. Law 88 349 and 350, by
(1) deceptively advertising their food as not unhealthful and
failing to provide consuners with nutritional information (Count I)
and (2) inducing mnors to eat at MDonalds through deceptive

mar keti ng ploys (Count I1).1°

1 The Conpl aint also asserts that such actions violated the

City of New York’s Consuner Protection Law, Adnm n. Code, Chapter 5,
20-700 et seq. McDonal ds argues, and the plaintiffs do not



Section 349 of New York General Business Law makes
unl awful “[d]eceptive acts or practices in the conduct of any
busi ness, trade or comerce or in the furnishing of any service in
this state.” N Y. Gen. Bus. Law 8§ 349(a).* Section 350 prohibits
“[f]lal se advertising in the conduct of any business.” NY. Gen
Bus. Law 8 350. To state a claim for deceptive practices under
either section, a plaintiff nust show (1) that the act, practice
or advertisenent was consuner-oriented; (2) that the act, practice
or advertisenment was msleading in a material respect, and (3) that
the plaintiff was injured as a result of the deceptive practice,

act or advertisenent. E.q., Stutman v. Chem Bank, 95 N Y.2d 24,

29, 709 N.Y.S.2d 892, 731 N. E. 2d 608 (2000); St. Patrick's Hone for

Aged and Infirmyv. Laticrete Intern., Inc., 264 A D.2d 652, 655,

696 N.Y.S.2d 117, 122 (1°" Dep’t 1999); BNl Ny Ltd. v. DeSanto, 177

Msc. 2d 9, 14, 675 N Y.S.2d 752, 755 (N.Y. City C. 1998). See
also Berrios v. Sprint Corp., 1998 W. 199842, at *3 (E.D.N. Y. March

contest, that such actions may only be brought by the Comm ssi oner
of Consuner Affairs. E.g., Galerie Furstenberg v. Philip Coffaro,
697 F. Supp. 1282, 1292 (S.D.N. Y. 1988). Therefore, Counts | and
Il are dismssed to the extent they assert clainms pursuant to the
Adm ni strative Code.

1 As indicated by the statute' s “expansive” | anguage, section

349 was i ntended to be broadly applicabl e, extending far beyond t he
reach of comon |aw fraud. Blue Cross and Blue Shield of New
Jersey, 178 F. Supp.2d at 230-31 (uphol di ng cl ai munder section 349
that tobacco conpanies engaged in schene to distort public
know edge concerning risks of snoking); Gaidon v. Quardian Life
Ins. Co. of Am, 94 N Y.2d 330, 343, 704 N Y.S. 2d 177, 182, 725
N. E. 2d 598, 603 (1999) (“In contrast to common-|aw fraud, GCeneral

Business Law 8 349 is a creature of statute based on broad
consuner -protection concerns.”); Karlinv. IVFAm, Inc., 93 N. Y. 2d
282, 291, 690 N.Y.S.2d 495, 498, 712 N E. 2d 662, 665 (1999) (“The
reach of th[is] statut[e] ‘provide[s] needed authority to cope with
t he nunerous, ever-changing types of false and deceptive business
practices which plague consunmers in our State.’”) (gquoting NY

Dept. of Law, Mem to Governor, 1963 N. Y. Legis. Ann., at 105).




16, 1998). The standard for whether an act or practice is
m sleading is objective, requiring a showing that a reasonable

consuner woul d have been m sl ed by the defendant’s conduct. Marcus

v. AT&T, 138 F.3d 46, 64 (2d Cr. 1998); Oswego Laborers v. Marine
M dland Bank, 85 N.Y.2d 20, 26, 623 N Y.S 2d 529, 533 (1995).

Omssions, as well as acts, may form the basis of a deceptive

practices claim Stutman, 95 N. Y. 2d at 29 (citing Oswego Laborers,

85 N.Y.2d at 26 (delineating different inquiry in case of claimof
deceit by omssion)). Further, traditional show ngs of reliance

and scienter are not required under the act. Blue Cross and Bl ue

Shield of New Jersey, Inc. v. Philip Mrris, Inc., 178 F. Supp. 2d

198, 231 (E.D.N. Y. 2001) (Weinstein, J.).

McDonal ds argues that plaintiffs’ clains under 88 349 and
350 fail because (1) they are not plead wth sufficient
specificity, and (2) acts or practices cannot be deceptive if the
consum ng public is already aware of the “conceal ed”
characteristics and therefore is not deceived. McDonal ds al so
argued for the first tinme in its reply papers that plaintiffs’
clains are pre-enpted by federal law. Al though raised |last, the

pre-enption argunent will be addressed first.

1. Federal Pre-Emption

McDonal ds raises for the first time inits reply brief?'?

2 The argument will be addressed although raised tardily
because the plaintiffs had an opportunity to respond in their sur-
reply brief, because the 88 349 and 350 clains are to be dism ssed



an argunent that its conpliance with (or rather, exenption from
the Federal Nutritional Labeling and Education Act, 21 US.C 8§
343(q), bars the plaintiffs’ contentions that McDonal ds’ failure to
provide nutritional information is deceptive. Defs.’” Reply Mem at
24. Section 343(q) requires |abels with specified nutritiona
values to be attached to all packaged food, but it specifically
exenpts restaurants from this requirenent. 21 U S.C 8
343(g) (5) (A (i) (labeling requirenents “shall not apply to food
which is served in restaurants or other establishnents in which
food is served for i nmedi ate human consunpti on or which is sold for
sale or use in such establishnments”). MDonal ds thus argues that
I f Congress determ ned that restaurants should not have to | abel
their food, MDonal ds cannot be made to do so indirectly, pursuant

to a New York State statute.

State law that conflicts with federal law is w thout

effect. Cipollone v. Liggett Goup, Inc., 505 U S. 504, 516, 112

S. Ct. 2608, 2617, 120 L. Ed.2d 407 (1992) (citing Maryland v.

Loui siana, 451 U S. 725, 746, 101 S. C. 2114, 68 L.Ed.2d 576
(1981)). However, “the historic police powers of the States [are]
not to be superseded by . . . Federal Act unless that [is] the
clear and nmanifest purpose of Congress.” Id. (brackets in

original) (quoting Rice v. Santa Fe Elevator Corp., 331 U.S. 218,

230, 67 S. Ct. 1146, 1152, 91 L.Ed. 1447 (1947)).

on other grounds in any case, and because it is held that the
clainms are not pre-enpted.



Section 343-1, the NLEA s pre-enptive provision, provides
that no state may require nutrition labeling for food in interstate
comerce that is not identical to that prescribed by the NLEA. 21
US C 8§ 343-1(a)(4); see also Mirelli v. Wider Nutrition G oup,

Inc., 275 A D.2d 607, 607, 712 N. Y. S.2d 551 (1% Dep’t 2000). This
provi sion would seem to support MDonal ds’ argumnent. However,
subsection (4) of the pre-enptive provision specifically permts
states to require nutrition labeling of food that is exenpt under
subclause (i) or (ii) of 21 U S.C 8§ 343(q)(5)(A. 21 USC 8
343-1(a) (4). As noted above, 8 343(q)(5) (A (i) is the very
provi si on on which McDonal ds relies to state that it has “conplied”
with federal regul ations and that the State of New York cannot nake

it do anything nore.

Therefore, 8 343-1(a)(4) does not expressly bar nutrition
| abel ing on restaurant foods either directly or, as plaintiffs seek
todointhis action based on a New York state statute, indirectly.
A finding that a lack of nutritional |abeling on MDonal ds'
products violates 88 349 and 350 therefore is explicitly not pre-
enpted by the NLEA In fact, in discussing its rules and
regul ations i npl enenting the NLEA, the Food and Drug Adm ni stration
recogni zed that states could protect their consuners in this
manner. FDA, Food Labeling; CGeneral Requirenments for Health O ai ns
for Food, 58 FR 2478, 2517, 1993 W. 1547 (1993) (“States remain
free, however, to ensure under their own consunmer protection |aws
that nmenus do not provide false or msleading information.”).

McDonal ds’ | at e- breaki ng argunents are accordingly rejected.



2. Requirements of §§ 349 and 350

McDonal ds argues that plaintiffs’ clains under 88 349 and
350 fail because (1) they are not plead wth sufficient
specificity, and (2) acts or practices cannot be deceptive if the
consumng public is already aware of the “conceal ed”

characteristics and therefore is not deceived.

A plaintiff nust plead with specificity the allegedly
deceptive acts or practices that formthe basis of a claim under

t he Consuner Protection Act. E.g., Waver v. Chrysler Corp., 172

F.RD 96, 100 (S.D.NY. 1997) (“In pleading a claim under the
Consuner Protection Act, a plaintiff is required to set forth
specific details regarding the allegedly deceptive acts or

practices.”); Mses v. Citicorp Mortg. Inc., 982 F. Supp. 897, 903

(E.D.N.Y. 1997) (“Conclusory allegations have Dbeen held

insufficient to state a claim under section 349.”7); Gand Cen

Store, Inc. v. Royal Indem Co., No. 93 Cv. 3741, 1994 W. 163973,

at *4 (S.D.N. Y. April 22, 1994) (discussing violation of Insurance

Law al | eged to be deceptive practice under 8 349). See also Snall

v. Lorillard Tobacco Co., 252 A D.2d 1, 9, 679 N Y.S. 2d 593, 600

(1" Dep't 1998) (“plaintiffs do not point to any specific

advertisement or public pronouncenent”).

For instance, one of the cases on which plaintiffs rely,

Blue Cross and Blue Shield of New Jersey, 178 F. Supp.2d at 269-70,

provi des exanpl es of such specific statenents. The case invol ved



a claim under 8 349 against cigarette manufacturers, alleging
deceptive practices. Inthe 175-page conplaint, filed on April 29,
1998, the plaintiffs included a nunber of specific allegations of

deceptive acts and practices, including the foll ow ng:

a statenent that “no causal |ink between snoking
and di sease has been established” (Blue Cross
Compl aint, 9§ 112);

° a letter to a grade school principal stating that
“scientists don’'t know the cause or causes of the
chronic diseases reported to be associated wth
snoki ng” (ld., T 113);

° testi nony under oath by a tobacco executive that he
did not believe that people die fromsnoking (ld.,
1 114);

° Congressional testinony by tobacco executives

stating that tobacco conpanies did not manipul ate,
add, control or restore nicotine during the
manuf act uri ng process (1d., Y 219);

° advertisenents denying that tobacco conpanies
believed cigarette snoking was addictive (ld., 1
220); and

° statenents i n newspaper advertisenents that clai ned
“Phillip Mrris does not believe that cigarette

snoking is addictive” (lLd., T 221).

Many of the practices were found to have supported liability in the

opi nion on which the plaintiffs rely. Blue Cross and Blue Shield

of New Jersey, 178 F. Supp.2d at 269-70. Because such statenents

are necessarily “consuner-oriented” and thus in the public domain,
plaintiffs should be able simlarly to point to the specific
statenents that formthe basis of their clains pursuant to 88 349

and 350.



a. Count I

In Count |, plaintiffs allege that McDonal ds vi ol ated t he
act both by commssion (e.qg., stating that its products were
nutritious, encouraging consuners to “supersize” their neals
wi t hout disclosing the negative health effects) and by om ssion

(e.qg., failing to provide nutritional information for products).

i. Deceptive Acts

Because t he Conpl ai nt does not identify a single instance
of deceptive acts, Count | shall be dismssed to the extent it
al | eges deceptive practices of commission in violation of 88 349

and 350.

Al though the Court is limted to allegations in the
Conpl aint for the purposes of deciding this notion, Kranmer, 937
F.2d at 773, it is worth noting that, even in their opposition
papers, the plaintiffs only cite to tw advertising canpaigns
(“McChi cken Everyday!” and “Big N Tasty Everyday”) and to a
statenment on the McDonal ds' website that “MDonal ds can be part of
any bal anced diet and lifestyle.” These are specific exanpl es of
practices, act or advertisenments and would survive a notion to
di sm ss based on lack of specificity. Wether they would survive
a motion to dismiss on the substantive issue of whether such
practices, act and advertisenents are deceptive is less clear. The

two canpaigns encouraging daily forays to MDonalds and the



st at enment regardi ng nmaki ng McDonal ds a part of a bal anced diet, if
read together, may be seen as contradictory -- a balanced diet
li kel y does not pernmit eating at McDonal ds everyday.* However, the
adverti senments encouragi ng persons to eat at McDonal ds “everyday!”
do not include any indication that doing so is part of a well-
bal anced diet, and the plaintiffs fail to cite any adverti senment
where MDonal ds asserts that its products may be eaten for every
nmeal of every day without any ill consequences. Merely encouragi ng
consuners to eat its products “everyday” is nere puffery, ! at nost,
in the absence of a claimthat to do so will result in a specific

effect on health.™ As a result, the clains |ikely would not be

3 Of course, sone people manage to eat at MDonal ds everyday

with no apparent ill effects. Wtness the well-publicized fact
that a Wsconsin man, Don Gorske, has eaten a Big Mac a day for
approximately 30 years, while maintaining his svelte 178-pound,
si x-foot frame and a nodest chol esterol level. E.g., “Man Eats Hi s
18, 000"" Bi g Mac, ” availabl e at
www. cl i ck2houston.com/ sh/ news/stories/nat-news-
105595720011106191107. ht i (Il ast visited Jan. 6, 2003) (reporting
that CGorske set world record for nunmber of Big Macs eaten while
mai nt ai ni ng nodest chol esterol |evel of 155); “Deserving a Break -
and Cetting It Every Day,” AFSCME website, available at
www. af scrre. or g/ publ i cati ons/ publ i c_enpl oyee/ 2002/ pej f 0221. ht m( | ast
visited Jan. 6, 2003) (noting that Gorske has consuned nore than
800 heads of |ettuce, 820 onions, 1,900 whol e pickles, 563 pounds
of cheese, 100 gallons of special sauce, 14 % cattle, and 6.25
mllion sesanme seeds, but that he skips breakfast and di nner and
only eats lunch of Big Mac, fries and Coke).

Y puffery is defined as exaggerated general statenents that
make no specific clainms on which consuners could rely. E.g.,
Coastal Conmmuns. Corp. v. Adans/lLaux Co., No. 96 Cv. 1369 (JSM
1996 U.S. Dist. LEXIS 14081, at *2-*3 (S.D.N. Y. Sept. 24, 1996)
(citing Cook, Perkiss & Liehe v. Northern California Collection
Serv., 911 F.2d 242, 246 (9'" Cir. 1990)).

15

For exanple, one of MDonalds’ conpetitors, SUBWAY
Rest aurants, has engaged i n just such a canpai gn, highlighting that
it is the “healthier alternative to fatty fast food.” SUBVAY
website, press release (Nov. 18, 1999), available at ww.
subway. conl soci ety/ public_rel/pcr_press/111899pr. htm(l ast visited
Jan. 6, 2003). Furthernore, it has hired as a spokesman Jared S.



actionable if alleged. See Cytyc Corp. v. Neuronedical Sys. Inc.,

12 F. Supp.2d 296, 301 (S.D.N.Y. 1998) (“the sort of subjective
cl ai ms of product quality at issue here are nonactionabl e”); Lipton

V. Nature Co., 71 F.3d 464, 474 (2d Gr. 1995) (finding claim of

“thorough” research to be “nere puffery” and not actionable as

fal se advertising under 8 43(a) of LanhamAct); Chevy’'s Int’'l Inc.

v. Sal De Enters., Inc., 697 F. Supp. 110, 112 (E.D.N. Y. 1988)

(“that characterization, even if factually incorrect, was standard
I ndustry puffing that does not rise to the level of consuner

deception”).

On Decenber 11, 2002, the Court accepted fromplaintiffs
a nunber of docunents concerning actions taken agai nst MDonal ds’
advertising practices in the late 1980's by the state attorneys
general from several states, including New York State. While any
cl ai m based on the advertisenents at issue |likely would be tine

barred, Mrelli v. Wider Nutrition Goup, Inc., 275 A D.2d 607

608, 712 N.Y.S.2d 551 (1° Dep’'t 2000) (three-year limtations
period for deceptive practices actions), a review of those
advertisenments and the state attorney generals' analysis of them
may assist plaintiffs in shaping a claim under the Consuner
Protection Act. For instance, by letter dated April 24, 1987 (the

“Abrans Letter”), Robert Abrams, the then-Attorney General of the

Fogl e and has widely publicized the results of M. Fogle’ s “SUBWAY
diet.” Over the course of less than a year, Fogle went from 425
pounds to 190 pounds by eating his only neals fromSUBWAY' s | owf at
menu. SUBWAY website, “Jared’'s Statistics,” available at
www. subway. com soci ety/foj/jared _stats.stm (last visited Jan. 6,
2003) . Plaintiffs, however, have not referred the Court to any
simlar advertisenents by MDonal ds.



State of New York, addressed several specific allegedly deceptive

clains in McDonal ds adverti sements:

1. The advertisenment discussing salt (sodium content
in foods says, “Qur sodium is down across the nenu.”
(enphasi s added) This 1is not true. That sane
advertisenment |ists four products (regular fries, regul ar
cheeseburger, 6-pi ece McNuggets, and vanilla m | kshake),
none of which have had their sodium content |owered in
t he past year.

2. The advertisenment touting the “real” mlk in
McDonal d’ s shakes says t hat t hey contai n “Wol esone m | Kk,
natural sweeteners, a fluid ounce of flavoring, and
stabilizers for consistency. And that’s all.” |In fact,
that’s not really all. MDonal d’s own i ngredi ent bookl et
shows that a typical shake, such as wvanilla or
strawberry, actually contains artificial flavor and
sodium benzoate and sodium hexanetaphosphate, two
chem cal preservatives. This advertisenents tells only
part of the story.

3. The chol esterol adverti senent enphasizes the
relatively low (29 mlligrans) chol esterol content of the
regul ar hanburger, but does not even nention the
saturated fat content, a fact nmuch nore rel evant to those
with cause for concern about heart disease.

Abrams Letter, at 1-2.

ii. Deceptive Omissions

The second subset of Caim | focuses on MDonal ds’
failure to label its foods with their nutritional content. Unlike
above, the plaintiffs clearly have outlined the all egedly deceptive
practice: the fact that MDonalds failed to post nutritional
| abeling on the products and at points of purchase. However,
because this is a purportedly deceptive act based on an om ssion,

it is not sufficient for the plaintiffs to point to the om ssion



al one. They nust also show why the om ssion was deceptive -- a

duty they have shunned.

The New York Court of Appeals has addressed what § 349
requires in a situation involving an all egedly deceptive oni ssion.

Osweqgo Laborers’ Local 214 Pension Fund v. Marine Mdl and Bank, 85

N.Y.2d 20, 25-26, 623 N VY.S 2d 529, 532 (1995 (Kaye, C. J.)
i nvolved a claim that defendant bank acted deceptively in not
informng the plaintiff that for-profit entities would not receive
interest on accounts in excess of $100,000. The Court reasoned
that in a case involving om ssions, “the statute surely does not
require businesses to ascertain consuners’ individual needs and
guar ant ee t hat each consuner has all relevant information specific
toits situation.” 1d. It provided an exception, however, “where
t he busi ness al one possesses material information that is rel evant
to the consunmer and fails to provide this information.” 1d. It
was thus held that the plaintiffs had stated a cause of action, but
that liability would turn on whether the plaintiffs possessed, or
coul d reasonably have obtai ned, the information regardi ng interest
on for-profit entities’ accounts in excess of $100,000. 1d. at 27;

see also Super Jue v. Avis Rent A Car Sys. Inc., 159 A D.2d 68,

71, 557 N Y.S 2d 959, 961 (2d Dep’'t 1990) (rejecting claim for
deceptive practices based on Avis's failure to dissemnate
information that its Collision Danage WAi ver insurance duplicated
the plaintiffs’ own autonobile insurance because Avis had no duty
to inform where the custonmer with CDW coverage in place was in a

far better position to ascertain the relevant conditions and



exclusions relating to his or her coverage than Avis).

The plaintiffs fail to allege that the information with
regard to the nutritional content of McDonal ds' products was solely
within MDonal ds’ possession or that a consuner could not

6 1t cannot be assumed t hat the

reasonabl y obtain such i nformati on.
nutritional content of MDonalds' products and their usage was

solely wthin the possession of MDonal ds.

b. Count II
Count |1, which focuses on representations targeting
children, fails for the sane reasons discussed above. The

Conmpl aint does not identify a single specific advertisenent,
pronotion or statenent directed at infant consuners, and Count 11

nmust be dism ssed in the absence of such specificity.

As with the first subset of Count |, the plaintiffs have
attenpted to point out potential specific acts in their opposition
papers. They focus on two specific pronotions geared toward
mnors: (1) a plastic beef steak figure nanmed *“Slugger,”
acconpani ed by a nutritional panphlet encouraging children to eat
two servings a day in the nmeat group to “nmeke it easier to do

things like clinb higher and ride your bike farther,” (Pls.” Mem

** Although the plaintiffs do not allege it as part of Count

| or Il, the allegations contained in Count V -- that MDonal ds
serves addictive products -- would present a closer question as to
a deceptive omission in violation of the Act, as such information
is not available to the public.



at 48-49 n. 53) and (2) pronotions of the “Mghty Kids Meal,” a
souped- up Happy Meal, that equate eating the | arger-portioned neal
with being nore grown-up. Wth regard to the latter, plaintiffs
still fail toidentify specific exhortations or prom ses associ at ed
with the Mghtier Kids Meals, and such bare all egati ons would al so
be dism ssed for lack of specificity were they included in an
anended conplaint. 1In any case, if plaintiffs are only concerned
about the appellation “Mghtier Kids Meal,” such nane is seem ngly
nmere puffery, rather than any claim that children who eat a
“Mghtier Kids Meal” wll becone mghtier. The fornmer is
sufficiently specific, were it included in the Conplaint, to
survive a notion to dismss for failure to state a claim with
sufficient specificity. O course, plaintiffs would still have to
set forth grounds to establish that the pronoti on was deceptive and
that they suffered sone injury as a result of that particular

pronoti on.

The plaintiffs also raise for the first tine in their
opposition papers an argunent that McDonal ds has acted
duplicitously in claimng that it is conmtted to providing
nutritional informationto its custoners. This argunment also fails
for lack of specificity; the plaintiffs do not cite to a particul ar

recent occasi on!’” where McDonal ds has stated such conmitnment. Even

7 As discussed above, plaintiffs have produced a nunber of

docunments from the late 1980's concerning discussions between
McDonal ds and state attorneys general, including the attorney
general of the State of New York, requiring the discontinuance of
certain advertising practices. As also discussed above, any cause
of action based on such statenments would |ikely be barred by the
statute of |imtations. E.g., Mrelli v. Wider Nutrition G oup,




if this allegation were to be included in the Conplaint, its
deceptive nature is unclear. Plaintiffs admt that MDonal ds has
made its nutritional information available online and do not
contest that such information is available upon request. Unless
McDonal ds has specifically promsed to provide nutritional
information on all its products and at all points of purchase,

plaintiffs do not state a claim

ITII. Counts III, IV and V: Negligence Claims

The plaintiffs’ common | aw cl ai ns agai nst McDonal ds sound
In  negligence, all eging that McDonal ds was negligent I n
manufacturing and selling its products and negligent in failingto
warn consumers of the potential hazards of eating its products.
McDonal ds argues that each of these clains fail as a nmatter of |aw
because (1) the attributes about which plaintiffs conplain were so
wel | -known that MDonalds had no duty either to elimnate such
attributes or towarn plaintiffs about them and (2) the plaintiffs

cannot establish proxi mate cause.

A. Count III: Inherently Dangerous Food

1. Whether McDonalds Had a Duty to
Plaintiffs Because the Dangers Were Not
Within Common Knowledge

Inc., 275 A. D.2d 607, 608, 712 N.Y.S.2d 551 (1°" Dep’'t 2000) (three-
year limtations period for deceptive practices actions). The sane
Is true for the advertisenents plaintiffs cite to fromMDonal ds v.
Steele, No. 1990- M No. S724, presented in the United Kingdom Royal
Courts of Justice. Pls.” Mem at 7.




In addition to the allegations in the Conplaint with
regard to McDonal ds' duty, argunents raised for the first tine in

the papers on this notion will be addressed.



a. Allegations Within the Complaint

Count 111 essentially alleges that MDonal ds' products
are i nherently dangerous because of the inclusion of high levels of
chol esterol, fat, salt and sugar. MDonal ds argues that because
the public is well aware that hanburgers, fries and ot her fast food
fare have such attributes, MDonal ds cannot be held liable. E.g..,
Oliver v. Heavenly Bagels, Inc., 189 Msc.2d 125, 127, 729

N.Y.S. 2d 611, 613 (Sup. C. 2001) (“Were as here a product by its
very nature has a dangerous attribute, liability is inposed only
when the product has an attribute not reasonably contenpl ated by
t he purchaser or is unreasonably dangerous for its intended use.”)

(quoting Huppe v. Twenty-First Century Foods, 130 M sc.2d 736, 738

(Sup. Ct. 1985) (citing Robinson v. Reed-Prentice Div. of Mach

Co., 49 N Y.2d 471, 479, 426 N.Y.S.2d 717, 720 (1980))).

McDonal ds cites to the Restatenent (Second) of Torts and
claims that because plaintiffs’ clainms hinge on injuries resulting

from excessi ve consunption of food, they face a high bar indeed:

Many products cannot possibly be nade entirely safe for
all consunption, and any food or drug necessarily
involves sonme risk of harm if only from over-
consunption. Odinary sugar is a deadly poison to sone
di abetics, and castor oil found use under Mussolini as an
instrument of torture. That is not what is neant by
“unr easonabl y dangerous” ... . The article sold nust be
dangerous to an extent beyond that which would be
contenpl ated by the ordinary consuner who purchases it,
wi th the ordi nary knowl edge common to the community as to
its characteristics. Good whiskey is not unreasonably
dangerous nerely because it will nake sone peopl e drunk,
and is especially dangerous to alcoholics; but bad
whi skey, containing a dangerous amount of fuel oil, is



unr easonabl y dangerous. Good tobacco i s not unreasonably
dangerous nerely because the effects of snoking may be
har nful ; but tobacco cont ai ni ng sonethlng l'i ke marijuana
may be unreasonably dangerous.*® Good butter is not
unr easonably dangerous nerely because, if such be the
case, it deposits cholesterol in the arteries and | eads
to heart attacks; but bad butter, contamnated wth
poi sonous fish oil, is unreasonably dangerous.

Rest atement (2d) of Torts, 8§ 402A, cnt. i.*"

8 McDonal ds, when citing the above passage, did not quote the
sentence concerning “good tobacco.” Likely this is because the
aut hors of the Restatenment, witing in the 1960's, did not envision
t he successful tobacco litigation and settlenents of the 1990's
See Comment, Forcing Round Cl asses Into Square Rules: ﬁutenptlng
Certification of Nicotine Addiction-as- Injury C ass Actions Under
Federal Rule of G vil Procedure 23(b)(3), 29 U Tol. L. Rev. 699,
700- 01 (Sunmer 1998) (discussing failure of tobacco [itigation from
the 1950's wuntil 1994 when new theory of addiction-as-injury
energed based on “‘decades-long industry effort to conduct,
control, and ultimtely suppress’ the results of the industry’s
extensive research into tobacco' s addiction potential and the
industry’'s ultimately exploitation of this potential”) (citation
omtted); Jon D. Hanson & Kyle D. Logue, The Costs of Ci garettes:
The Econom c Case for Ex Post Incentive Based Regul ation, 107 Yal e
L.J. 1163, 1169-71 (March 1998) (discussing unsuccessful waves of
l[itigation up until recently and that recent cases -- as a result,
inter alia, of revelations that tobacco conpani es knew cigarettes
were addictive and rmanipulated the addictiveness through
controlling nicotine levels -- “pose a considerable threat to the
cigarette industry”); see also, e.g., Burton v. RJ. Reynolds
Tobacco Co., 205 F. Supp.2d 1253, 1254-55 (D. Kan. 2002) (noting
jury verdict in favor of plaintiff’s clains on failure to warn,
negl i gent testing and research and fraudul ent conceal nent based on
assertions that defendant cigarette mnanufacturer caused his
peri pheral vascul ar di sease and addi ction).

This Jlack of foresight suggests that perhaps the
Restatenent’s vision concerning over-consunption nay be rendered
obsolete. Seem ngly “good” products nay be mani pul at ed such that
they are nore akin to fuel -oil contam nated whi skey and mari j uana-
| aced cigarettes.

19 Relevant to Count IV, it also stated that “a seller is not

required to warn with respect to products, or ingredients in them
which are only dangerous, or potentially so, when consuned in
excessive quantity, or over a long period of tinme, when the danger,
or potentiality of danger, is generally known and recognized.”
Id., § 402A, cnt. j; see also Plummer v. Lederle Labs., 819 F.2d
349, 356 n.4 (2d Gr. 1987).




When asked at oral argunent to distinguish this case from
those cases involving injuries purportedly caused by asbestos
exposure, counsel for the defendants stated that in this case, the
dangers conpl ai ned of have been wel |l -known for sone tinme, while the
dangers of asbestos did not becane apparent until years after
exposure. The Restatenent provision cited above confirns this
anal ysis, recogni zi ng t hat the dangers of over-consunption of itens
such as al cohol i ¢ beverages, or typically high-in-fat foods such as
butter, are well-known. Thus any liability based on over-
consunption is dooned i f the consequences of such over-consunption

are common know edge.

It is worth noting, however, that the Restatenent
provi sion cited above included tobacco as an exanpl e of products
such as whi skey and butter, the unheal thy over-consunption of which
could not lead to liability. As the successful tobacco class
action litigation and settlenments have shown, however, the fact
t hat excessi ve snoki ng was known to | ead to heal th probl ens di d not
vitiate liability when, for instance, tobacco conpanies had
intentionally altered the nicotine levels of cigarettes to induce

addi cti on. E.q., Burton v. R J. Reynolds Tobacco Co., 205 F.

Supp. 2d 1253, 1254-55 (D. Kan. 2002) (noting jury verdict in favor
of plaintiff’s clains on failure to warn, negligent testing and
research and fraudulent conceal nent based on assertions that
def endant cigarette manufacturer caused his peripheral vascul ar

di sease and addi ction).



Thus, in order to state a claim the Conplaint nust
allege either that the attributes of MDonal ds products are so
extraordinarily unhealthy that they are outside the reasonable
contenpl ati on of the consum ng public or that the products are so
extraordinarily unheal thy as to be dangerous in their intended use.
The Conplaint -- which nerely alleges that the foods contain high
| evel s of cholesterol, fat, salt and sugar, and that the foods are
therefore unhealthy -- fails to reach this bar. It is well-known
that fast food in general, and McDonal ds' products in particular,
contain high levels of cholesterol, fat, salt, and sugar, and that

such attributes are bad for one.?

0 E.g., John DeMers, “Fat Chance - Fast-food diet increases
odds of obesity,” Houston Chron. at 1, 2001 W 23635886 (Sept. 27,
2001) (“The nore fast food there was in Anerica, the fatter Amrerica
becane. And the nore likely a segnent of the population was to
devour fast food regularly, the nore it becane fatter than any
ot her segnent. Though we are ultimtely responsible for what we
eat, fast food was ‘making’ us fat.”); Caroline Foul kes, “Food &
drink - Can’t do the cooking? Burger it.” Birm nghamPost, at P46
(9/21/02) (“Doctors have been warning us of the dangers of eating
too nmuch fast food since burger outlets first became popular in
Britainin the 1960's. But their advice has gone unheeded.”); Mark
Kauf man, Washi ngton Post, Wd. OCct. 16, 2002 (“The fast-food
industry generally argues that its products are a heal thful part of
a bal anced diet, but critics say that heavy advertising of high-
calorie fried foods encourages people to eat unwi sely.”); Barbara
F. Meltz, “Just Say ‘' Phooey’ to the Food/Fun Link,” Boston G obe,
at H6 (11/14/02), 2002 W 101983569 (“If children eat fast food
once a week, it likely will not contribute to a health problem if
they eat it three or nore tines a week, it mght.”).

O course, there are conpeting clains that chol esterol
fat, salt and sugar may not be so bad after all. E.g., Gary Taube,
What If It’s All Been a Big Fat Lie?, New York Ti nes Magazi ne (July
7, 2002) (arguing that the high-fat Atkins Diet is nore successful
t han | owf at , hi gh- car bohydr at e di ets), avai |l abl e at
www. nyt i mes. com’ 2002/ 07/ 07/ magazi ne/ O7FAT. ht Ml (|l ast visited Jan.
6, 2003). But see Bonnie Liebman, Big Fat Lies: The Truth About
the Atkins Diet, Nutrition Action Health Letter 1 (Novenber 2002)
(providi ng point-by-point refutation of Taube s cl ains).



This rule nmakes sense in light of the policy issues
di scussed at the outset of this opinion. If a person knows or
shoul d know that eating copious orders of supersized MDonal ds'
products is unhealthy and may result in weight gain (and its
concom tant problens) because of the high levels of cholesterol,
fat, salt and sugar, it is not the place of the lawto protect them
fromtheir own excesses. Nobody is forced to eat at MDonal ds.
(Except, perhaps, parents of small children who desire MDonal ds’
food, toy pronotions or playgrounds and denmand their parents’
acconpani nent . ?%) Even nore pertinent, nobody is forced to

supersi ze their neal or choose | ess healthy options on the menu.

As long as a consunmer exercises free choice wth
appropriate know edge, liability for negligence will not attach to
a manufacturer. It is only when that free choice becones but a
chinera -- for instance, by the nasking of informati on necessary to
make the choice, such as the know edge that eating MDonalds with
a certain frequency would irrefragably cause harm -- that
manuf acturers should be held accountable. Plaintiffs have failed
to allege in the Conplaint that their decisions to eat at McDonal ds
several tines a week were anything but a choice freely nmade and

whi ch now may not be pinned on MDonal ds.

b. Allegations Outside the Complaint

2l See Testinony of Juliet Gellatley, in McDonalds v. Steele

(cited in Pls.” Mem at 47-48) (“[S]onme younger children openly
admtted that they pester their parents to take themto MDonal ds,
even if the parent is not keen.”).




In an attenpt to save their common | aw causes of action,
plaintiffs raise four arguments that are not alleged in the
Conpl ai nt to show t hat McDonal ds has a duty toward plaintiffs: (1)
McDonal ds' products have been processed to the point where they
have becone conpletely different and nore dangerous than the run-
of -the-m || products they resenble and than a reasonabl e consuner
woul d expect; (2) plaintiffs have an allergic sensitivity to
McDonal ds' products; (3) McDonal ds shoul d know t hat consuners woul d
m suse products (presumably by eating in larger quantities or at
greater frequencies than is healthy); and (4) policy argunents
based upon the Nutrition Labeling and Education Act. Wile the
Court may only consider allegations in the Conplaint for the
purposes of this notion, Kramer, 937 F.2d at 773, these argunents
are inportant in determ ning whet her the plaintiffs should have the
right to anend their conplaint, as they point to potentially viable

claims, and thus will briefly be addressed.



i. Plaintiffs’ Claim that
McDonalds' Products Are More
Dangerous Than the Average
Hamburger, Fries and Shake

For the first tinme in their opposition papers, the
plaintiffs attenpt to show that over-consunption of MDonalds is
different in kind from for instance, over-consunption of al coholic
beverages or butter because the processi ng of McDonal ds' food has
created an entirely different -- and nore dangerous -- food than
one woul d expect from a hanburger, chicken finger or french fry
cooked at hone or at any restaurant other than MDonal ds. They
t hus argue that MDonal ds' food is “dangerous to an extent beyond
that which would be contenplated by the ordinary consumer who
purchases it, with the ordinary know edge conmon to the comrunity
as to its characteristics.” Restatenment (Second) Torts 8§ 402A,
cnt. i. If true, consuners who eat at MDonal ds have not been

given a free choice, and thus liability nmay attach.

The argument is akin to one that mght be used in a

products liability case regarding genetically engineered food, ?

22 Genetic engineering is the process by which scientists nmake
nodi fi cations of the deoxyribonucleic acid (DNA) of an organi smby
uniting it with plant or animal genes with particular traits
Heather N. Ellison, Cenetically Modified Organisns: Does the
Current Regul atory Syst em Conprom se Consuner Healt h?, 10 Penn. St.
Envtl. L. Rev. 345, 346 (Summer 2002). Reconbi nant DNA (r DNA)
techni ques permt a scientist to identify and copy a specific gene
and introduce the gene copies into recipient organisns, such as a
food crop. Id.; see also Lara Beth Wnn, Special Labeling
Requi rements for Cenetically Engineered Food: How Sound Are the
Anal yti cal Franmeworks Used by FDA and Food Producers?, 54 Food &
Drug L.J. 667, 668 (1999). This is done to introduce attri butes of
the transferor organisminto the transferee organism |d. Genetic
engi neering has resulted, for exanple, in a tomato that delays




should any injuries result fromthe excessive consunption thereof.
The genetically nodified soybean, potato and ear of corn® |ook
exactly like the organically grown soybean, spud and corn. Yet
those plants have been substantively, if subtly, nodified into
sonething else. Any dangers from eating a genetically nodified
plant are latent -- and thus not commonly well known -- in the
absence of a label revealing that the object that |ooks like a

soybean is actually a soybean carrying a brazil nut protein.?

softeni ng, an i nsect-protected potato and a virus-resistant squash.
Jeffrey K. Francer, Frankenstein Foods or Flavor Savers?:
Regul ating Agricultural Biotechnology in the United States and
Eur opean Union, 7 Va. J. Soc. Pol'y & L. 257, 262 (Wnter 2000).
In the year 2000, genetically nodified seeds supplied approxi nately
38 percent of the United States corn crop, 57 percent of the
soybean crop and 70 percent of the canola crop. Kelly A Leggio,
Limtations on the Consunmer’s Right to Know. Settling the Debate
Over Labeling of Cenetically Mdified Foods in the United States,
38 San Diego L. Rev. 893, 905 (Summer 2001). Al t hough genetic
engi neering thus far has apparently only been beneficial, there are
concerns that genetically nodified foods could have far-reaching
health effects that have not been accounted for, such as causing
all ergic reactions and creating anti biotic resistance in consuners.
Francer, supra, at 292-294; Leggio, supra, at 903.

22 Al'though not relevant to this case, it is worthwhile to
not e that McDonal ds has had experience with the fear of genetically
nodi fied foods. In the fall of 1999, protesters dunped manure and
rotting vegetables outside of MDonalds restaurants in France,
accusi ng McDonal ds of contamnating their food with genetically
nodi fied crops. Francer, supra, at 258. |In light of the protests,
British McDonal ds renoved genetically nodified foods fromthe nmenu
that year, id., and in the United States in the spring of 2000,
McDonal ds informed its french fry suppliers that it woul d no | onger
purchase frozen french fries made from genetically engineered
potatoes, in response to the consuner backlash in Europe.
Schl osser, supra, at 269.

2 Pioneer H -Bred International, an lowa agricultural life
sci ences conpany, added a Brazil-nut protein to soybeans in order
to enhance the soybean’s growi ng power. Wile conpleting safety
testing, researchers discovered that the soybean al so retai ned the
Brazil nut’s human allergenic traits. Although the soybeans were
i ntended only for use as ani mal feed, the product was not narketed
due to fears of human consunption. Francer, supra, at 292.



Simlarly, plaintiffs argue t hat McDonal ds' products have
been so altered that their unhealthy attributes are now outside the
ken of the average reasonabl e consuner. They point to MDonal ds’
ingredient lists to show that MDonal ds’ custoners worl dw de are
getting nmuch nore than what is commonly considered to be a chicken
finger, a hanburger, or a french fry. Schl osser, supra, at 7
(“Foods that nmay look famliar have in fact been conpletely

reformul ated.”).

For i nstance, Chi cken McNuggets, rather than being nerely
chicken fried in a pan, are a MFrankenstein creation of various
el ements not utilized by the hone cook. A Chi cken McNugget is

conprised of, in addition to chicken:

water, salt, nodified corn starch, sodium phosphates,
chicken broth powder (chicken broth, salt and natura
flavoring (chicken source)), seasoning (vegetable oil,

extracts of rosemary, nono, di- and triglycerides,
| ecithin). Battered and breaded with water, enriched
bl eached wheat flour (ni aci n, i ron, t hi am ne,

nononitrate, riboflavin, folic acid), yellowcorn flour,
bl eached wheat flour, nodified corn starch, salt,
| eaveni ng (baki ng soda, sodi umaci d pyrophosphat e, sodi um
al um num phosphate, nonocal cium phosphate, cal cium
| actate), spices, wheat starch, dried whey, corn starch.
Batter set in vegetable shortening. Cooked in partially
hydrogenated vegetable oils, (may contain partially
hydr ogenat ed soybean oil and/or partially hydrogenated
corn oil and/or partially hydrogenated canola oil and/or
cottonseed oil and/or corn oil). TBHQ and citric acid
added to hel p preserve freshness. D nethyl pol ysil oxane
added as an anti-foam ng agent.

Pls.” Mem at 23 (citing McDonalds ingredient list). 1In addition,

Chi cken MNuggets, while seemingly a healthier option than



McDonal ds hanmburgers because they have “chicken” in their nanes,
actually contain twice the fat per ounce as a hanburger.
Schl osser, supra, at 140. It is at |east a question of fact as to
whet her a reasonabl e consuner woul d know -- w thout recourse to the
McDonal ds' website -- that a Chicken MNugget contained so many
i ngredients other than chicken and provided twice the fat of a

hanmbur ger

Simlarly, it is hardly common know edge t hat MDonal ds

french fries are conprised, in addition to potatoes, of:

partial ly hydrogenat ed soybean oil, natural flavor (beef
source), dextrose, sodi umaci d pyrophosphate (to preserve
natural color). Cooked in partially hydrogenated

vegetable oils, (may contain partially hydrogenated
soybean oi | and/or partially hydrogenated corn oil and/ or
partially hydrogenated canola oil and/or cottonseed oi
and/or cornoil). TBHQand citric acid added to preserve
freshness. Di net hyl pol ysi | oxane added as an anti -foam ng
agent . 22

This argument conmes closest to overcomng the hurdle

% |Indeed, the taste of MDonalds fries depends |argely on
what is added to the fries -- the cooking oil in which they are
fried. As Schl osser reports:

Their distinctive taste does not stemfromthe type

of potatoes that MDonalds buys, the technol ogy that

processes them the restaurant equi pnent that fries them

O her chains buy their french fries fromthe sane |arge

processing conpanies, use Russet Burbanks, and have

simlar fryers in their restaurant kitchens. The taste

of a fast food fry is largely determ ned by the cooking

oi l. For decades [until 1990], MDonalds cooked its

french fries in a mxture of about 7 percent cottonseed

oil and 93 percent beef tallow. The m x gave the fries

their unique flavor -- and nore saturated beef fat per

ounce than a MDonal ds hanbur ger

Schl osser, supra, at 120.



presented to plaintiffs. If plaintiffs were able to flesh out this
argunment in an anmended conplaint, it may establish that the dangers
of McDonal ds' products were not conmonly well known and thus that
McDonal ds had a duty toward its custoners. The argunent al so
addresses McDonalds’ list of horribles, i.e., that a successfu

| awsuit would nmean that “pizza parlors, neighborhood diners,
bakeries, grocery stores, and literally anyone else in the food
busi ness (i ncluding nothers cooking at hone)” (Defs.” Mem at 3),
could potentially face liability. Mst of the above entities do
not serve food that is processed to the extent that MDonal ds’
products are processed, nor food that is uniformto the extent that
McDonal ds' products are throughout the world. Rather, they serve
pl ai n-j ane hanburgers, fries and shakes -- neals that are high in
chol esterol, fat, salt and sugar, but about which there are no
addi tional processes that could be alleged to nmake the products
even nore dangerous. In addition, there is the problem of
causation; hardly any of the entities |isted above other than a
parent cooki ng at hone serves as nany peopl e regul arly as McDonal ds

and its ilk.?

In response to this argunment, McDonal ds clai ns that, even
if true, it is also a matter of common know edge that any
processing that its foods undergo serve to nmake them nore harnfu

t han unprocessed foods. Defs.” Reply Mem at 12-13. It is

26 McDonal ds cl ainms to have served “over 99 billion,” and each

day services approximately 46 mllion custoners. Pl.’s Mem at 2.
McDonal ds, with approxi mately 13,000 outlets in the United States,
has a 43 percent share of the United States fast food market. [d.



premature to speculate as to whether this argunment wll be
successful as a matter of law if the plaintiffs amend their
conplaint to include these allegations, as neither argunent has
been nore than cursorily presented to the Court and certainly is
not properly before it. McDonal ds’ argunment is insufficient,
however, to convince this Court that the plaintiffs should not have
the opportunity to anmend their conplaint to include these

al | egati ons.

ii. Allergic Sensitiwvity

Plaintiffs al so argue in their papers, |ess successfully,
that MDonalds has a duty to plaintiffs because they have an
“allergic sensitivity” to MDonalds fare. E.g., Restatenent
(Third) Torts: Product Liability, 8§ 2 (1998).

To state such a claim however, “the ingredient that
causes the allergic reaction nust be one whose danger or whose
presence in the product is not generally known to consuners. Wen
both the presence of an allergenic ingredient in the product and
the risks presented by such an ingredient are wdely known,
i nstructions and war ni ngs about that danger are unnecessary.” 1d.;

see al so Kaenpfe v. Lehn & Fink Prods. Corp., 21 A D.2d 197, 200-

01, 249 N.Y.S.2d 840, 845 (1° Dep't 1964) (holding that existence
of duty depends wupon nanufacturer’s actual or constructive
know edge that product contains ingredient to which substanti al

nunmber of population is allergic) (citing Tentative Draft No. 7 of



Rest at enent (Second) Torts).

As not ed above, there are no allegations in the Conpl ai nt

with regard to this claim Plaintiffs have not alleged that
chol esterol, fat, salt and sugar -- or any other ingredients in
McDonal ds products -- are “allergens,” nor have they nmade the case

that the existence and effects of such ingredients are unknown to
the public at |arge. In the absence of such allegations, the

theory fails.

iii. Foreseeable Misuse

Plaintiffs also attenpt to ground a duty in a claimthat
eating McDonalds with high frequency is a “m suse” of the product
of which McDonal ds is aware. Again, such allegation was not in the
Conpl aint, and, in any case, plaintiffs fail to allege even in
their papers that what is at issue is a msuse “in the sense that
it was outside the scope of the apparent purpose for which the

[ products] were nanufactured.” Trivino v. Janesway Corp., 148

A.D.2d 851, 852, 539 (3" Dep’t 1989). MDonalds' products were
manuf actured for the purpose of being eaten, and the injuries
conpl ai ned purportedly resulted fromthe eating of those products.
Plaintiffs cite no case law to support the contention that over-
consunption of a food product may be considered a msuse. |If they
amend their conplaint to include an allegation based on m suse,

they had better be prepared to do so.



A better argunment based on over-consunption woul d i nvol ve
a claim that MDonal ds' products are unreasonably dangerous for
their intended use. The intended use of MDonalds' food is to be
eaten, at sone frequency that presents a question of fact. | f
plaintiffs can all ege that MDonal ds products’ intended use is to
be eaten for every neal of every day, and that MDonalds is or
shoul d be aware that eating MDonal ds' products for every neal of
every day is unreasonably dangerous, they nay be able to state a

claim

iv. The NLEA

Plaintiffs finally attenpt to rely on the NLEA, arguing
that any finding that MDonal ds does not have to | abel its foods
woul d mean that the NLEAis not worth the paper it is witten upon.
Plaintiffs’ bizarre argunent confuses the instant case -- a common
| aw negligence and state statutory cause of action -- with any
enforcenent proceedi ngs by the federal governnent to ensure that
those covered by the NLEA (from which MDonalds and other
restaurants are exenpt, as discussed above) have the nutritional
| abeling required by the act. Any determination in this case has
nothing to do with whet her Haagen-Daaz must include a |label as to
the nutritional contents of a pint of ice cream Plaintiffs m ght
just as well argue that this case will affect the |abeling of tea

i n China.

Because Count 11l has failed to state a claim it is



di sm ssed.

2. Proximate Cause

McDonal ds al so argues that Count |1l should be di sm ssed
because the plaintiffs may not as a matter of |aw allege that the
unhealthy attributes of MDonal ds' products were the proximte

cause of their obesity and other health problens.?

In order to show proxinmate cause, a plaintiff nust
establish that the defendant’s conduct was a substantial cause in

bringi ng about the harm Elsroth v. Johnson & Johnson, 700 F.

Supp. 151, 166 (S.D.N. Y. 1988) (citing Derdiarian v. Felix

Contracting Corp., 51 NY.2d 308, 316, 434 N Y.S 2d 166, 169

(1980)); see also Restatenent (2d) of Torts § 431 (1965). “The

word ‘substantial’ is used to denote the fact that the defendant’s

conduct has such an effect in producing the harm as to |ead

2 As an initial matter, plaintiffs object that MDonal ds
argunments as to duty and proximte cause are contradictory and
sel f-serving. They argue that MDonal ds cannot, on one hand, state
that it is obvious that eating MDonalds' food will cause the
i njuries conplained of, and then argue that plaintiffs have fail ed
to denonstrate that eating MDonal ds' food is the proximte cause
of their injuries. McDonal ds’ point, however, is not that the
plaintiffs became obese necessarily for sone reason other than
their diet of foods high in cholesterol, fat, salt and sugar, but
that it is inpossible as a matter of law to blanme one restaurant
chain -- even one responsible for up to seven neals a week of a
plaintiff -- when the plaintiffs were eating other foods (perhaps
from other restaurants), were engaged in a lifestyle that may or
may not have included an appropriate physical reginmen, and when
their weights were potentially influenced by a host of other
factors, such as heredity, the environment, society, etc.
Plaintiffs nust get over this hurdle to survive a notion to
di sm ss, and, as discussed infra, the Conplaint fails to do so.



reasonabl e [persons] to regard it as a cause, using that word in
the popular sense, in which there always lurks the idea of
responsibility, rather than in the so-called ‘ phil osophic sense,

whi ch includes every one of the great nunber of events w thout
whi ch any happeni ng woul d not have occurred.” Restatenment (Second)

Torts 8 431, cnt. a.

Several factors are considered, including “the aggregate
nunber of actors invol ved which contribute towards the harmand the

ef fect which each has in producing it,” and “whether the situation
was acted upon by other forces for which the defendant is not

responsi ble.” Transanerica Ins. Fin. Corp. v. Fireman's Fund Ins.

Co., No. 89 Cv. 8625 (PNL), 1992 W 350800, at *9 (S.D.N. Y. Nov.
19, 1992) (gquoting Mack v. Altmans Stage Lighting Co., 98 A D. 2d

468, 470-71, 470 N Y.S.2d 664, 667 (2d Dep’t 1984) (citing

Rest at enent (Second) of Torts § 433)); see also Elsroth, 700 F.

Supp. at 166 (“[We are particularly m ndful of Professor Prosser’s
observation that ‘no case has been found where the defendant’s act
could be called a substantial factor when the event would have

occurred without it.””) (quoting W Prosser, Handbook of the Law of

Torts, 8§ 41 at 240 (4'" ed. 1971) (applying New York |aw)).

The issue of proxinmate cause nay be determned as a
matter of | aw where no reasonabl e person coul d find causati on based

on the facts alleged in the conplaint. E.g., Smth v. Stark, 67

N.Y.2d 693, 694, 499 N.VY.S.2d 922, 923 (1986) (granting sumary

j udgnment where there was no causation as matter of law in duty to



warn context); Howard v. Poseidon Pools, Inc., 72 N Y.2d 972, 974,

534 N. Y.S. 2d 360, 361 (1988) (noting that question of |egal cause
may be decided as a matter of | aw where only one concl usi on may be

drawn fromthe established facts).

No reasonabl e person could find probable cause based on
the facts in the Conplaint without resorting to “wild specul ation.”

Price v. Hanpson, 142 A D.2d 974, 975-76, 530 N.Y.S.2d 392, 394 (4'"

Dep’t 1988) (ruling on causation as matter of law as jury could

find causation only by engaging in “wild speculation”).

First, the Conplaint does not specify how often the
plaintiffs ate at MDonalds.? The class action proposed by
plaintiffs could consist entirely of persons who ate at MDonal ds
on one occasion. As a result, any nunber of other factors then
potentially could have affected the plaintiffs’ weight and heal th.
In order to survive a notion to dism ss, the Conplaint at a m ni mum
nmust establish that the plaintiffs ate at McDonal ds on a suffici ent
nunber of occasions such that a question of fact is raised as to

whet her McDonal ds' products played a significant role in the

2 Plaintiffs have attached affidavits to their opposition

papers to respond to this issue. E.q., J. Bradley Aff. at 1 4
(“While on ny way to school and during school |unch breaks, |
nostly ate at McDonal ds restaurants.”); N Bradley Aff. at § 5 (“
go to McDonal ds once a day for breakfast for the eggs and sausages
and muffins[,] and | also go for lunch.”); S. Bradley Aff. at § 5
(“Wile on ny way to school and during school |unch breaks, |
nmostly ate at MDonalds restaurants.”); A Pelman Aff. at § 6
(“Between the ages of five and twelve[,] | used to go to MDonal ds
approximately three to four tines a week.”); W Sgaglione Aff. at
1 6 (“Between the ages of three and twelve[,] | ate at MDonal ds
three to four tinmes a week.”).



plaintiffs’ health problens. While the assignnent of such a
frequency is beyond the conpetency of this Court at this tine, it
seens |ike the frequency nust be nore than once per week -- a
figure cited by plaintiffs’ counsel in oral argunent as a
potentially not unhealthy figure.?® Naturally, the nore often a
plaintiff had eaten at McDonal ds, the stronger the |ikelihood that
it was the MDonalds' food (as opposed to other foods) that

affected the plaintiffs’ health

Second, MDonalds points out that articles on which
plaintiffs rely in their Conpl ai nt suggest that a nunber of factors
other than diet may conme into play in obesity and the health
probl enms of which plaintiffs conplain. E.g., National Institutes

of Health, dinical @Qidelines on the lIdentification, Evaluation,

and Treatnent of Overwei ght and Obesity in Adults, at xi, 27 (1998)

(cited in Conpl. at 5-6 nn. 6, 8, 13, 14) (“Qbesity is a conplex
mul tifactoral chronic disease developing from interactive
I nfl uences of nunerous factors -- soci al behavi oral, physiol ogical,

metabolic, cellular, and nolecular” in addition to cultural and

29 Counsel was referring to advertisenents run by MDonal ds
restaurants in France stating that children shoul d eat at McDonal ds
at nmost only once a week. E.9., MD refutes own French ads,
Nation’s Restaurant News 3, 2002 W. 102510885 (Nov. 11, 2002) (“The
ad, froma canpaign in France that pronoted McDonald s neals as a
part of a balanced weekly diet, quoted a nutritionist as saying
“there’s no reason to abuse fast food or visit a MDonald s nore
t han once a week . . .""); see also Barbara F. Meltz, “Just Say
‘ Phooey’ to the Food/ Fun Li nk,” Boston d obe, at H6 (11/14/02),
2002 W 101983569 (“If children eat fast food once a week, it
likely will not contribute to a health problem if they eat it
three or nore tines a week, it mght.”). MDonalds Corp. issued a
statenent on Cctober 30, 2002, that the conpany “strongly
di sagreed” with the nutritionist’s advice. Restaurant News, at 3.



genetic factors); The Surgeon General’s Call to Action to Prevent

and Decrease Overweight and Obesity, at 1 (2001) (citing in Conpl.

at 4-7, nn. 3, 4, 9, 15, 16) (“Overwei ght and obesity are caused by
many factors. For each individual, body weight is determ ned by a
conbination of genetic netabolic, behavioral, environnental,

cultural, and socioeconom c influences.”).

As a result, in order to allege that McDonal ds' products
were a significant factor in the plaintiffs’ obesity and health
probl ens, the Conpl ai nt nust address these other variables and, if
possible, elimnate them or show that a McDiet is a substantia
factor despite these other variables. Simlarly, with regard to
the plaintiffs’ health problens that they claimresulted fromtheir
obesity (which they allege resulted fromtheir MDonal ds habits),
it would be necessary to all ege that such di seases were not nerely

hereditary or caused by environmental or other factors.?*

%0 Because of the possibility of the nyriad factors invol ved
in alleging proxinmate cause, plaintiffs my well be unable to
justify class «certification. A plaintiff seeking class
certification bears the burden of denobnstrating that the class
satisfies the prerequisites of Rule 23(a) of the Federal Rules of
Cvil Procedure: (1) nunerosity, (2) commnality, (3) typicality,
and (4) adequacy of representation. E.g., Marisol A v. Guiliani,
136 F.3d 372, 375 (2d Cir. 1997). Additionally, a plaintiff nust
denonstrate that the proposed class action fits wthin one of the
three categories described Fed. R Cv. P. 23(b). E.g., Geen v.
WIf Corp., 406 F.2d 291, 298 (2d Cr. 1968). It is difficult to
i magi ne how the typicality requirenment would be satisfied, as any
named plaintiff’s injuries would necessarily be a product of the
particul ar variables surrounding the plaintiff, whether social
environmental or genetic. In addition, it is unclear if plaintiffs
can neet their obligation of showi ng that the case i s nanageabl e as
a class action. E.g., The National Asbestos Wrkers Med. Fund v.
Philip Morris, Inc., No. 98 Civ. 1492, 2000 U.S. Dist. LEXI S 13562,
at *5 (E.D.N. Y. Sept. 20, 2000) (citing AnthemProds., 521 U. S. at
616, 138 L. Ed.2d 689, 117 S. C. 2231 (finding “difficulties
likely to be encountered in the nanagenent of a class action”




Because the Conplaint fails to all ege that the danger of
the McDonal ds' products were not well-known and fails to allege
with sufficient specificity that the MDonal ds' products were a

proxi mate cause of the plaintiffs’ obesity and health problens,

Count Il shall be dism ssed.
B. Count 1IV: Failure to Warn of Unhealthy
Attributes

Count 1V alleges a failure to warn of the unhealthy
attributes of MDonal ds' products. While the cause of action
differs fromCount |11, MDonal ds’ arguments that this claimfails
because the dangers of its fare were well-known and that plaintiffs

have failed to show proxi mate cause are nonet hel ess applicabl e.

In Liriano v. Hobart Corp., 92 N Y.2d 232, 677 N Y.S. 2d

764, 700 N E.2d 303 (1998), the New York Court of Appeals
summarized the current State of New York law with regard to a
manufacturer’s liability for failure to warn in a products

liability case:

A manufacturer has a duty to warn agai nst | atent dangers
resulting fromforeseeable uses of its product of which
it knew or should have known. A nanufacturer also has a
duty to warn of the danger of unintended uses of a
product provided these uses are reasonably foreseeabl e

. [Al manufacturer may be liable for failing to warn
agalnst t he dangers of foreseeable m suse of the product

: A manufacturer’s superior position to garner
information and its corresponding duty towarnis no | ess

pertinent to Rule 23(b)(3) analysis); Blyden v. Mancusi, 186 F.3d
252, 271 (2d G r. 1999) (evaluating the “mnagenent issue”)).




with respect to the ability to learn of ... msuse of a
product ... .~

Id. at 237-41, 677 N.Y.S. 2d 764, 700 N E.2d 303.

The standard for evaluating failure to warn liability is
“intensely fact-specific, including but not limted to such issues
as feasibility and difficulty of issuing warnings in the
circunstances . . .; obviousness of the risk fromactual use of the
product; know edge of the particular product user; and proxinmate
cause.” 1d. at 243, 677 N.Y.S.2d 764, 700 N. E. 2d 303. The factual
determ nati on of whether an adequate warning was given is “often
i nterwoven with the question of whether the defendant nmanufacturer
has a duty to warn, and if so, to whomthat duty is owed.” Cool ey
v. Carter-Wallace, Inc., 102 A D.2d 642, 644, 478 N. Y. S. 2d 375, 376

(4" Dep’t 1984).

In duty to warn cases, New York recognizes two
ci rcunst ances that woul d precl ude a finding of proxi mate cause: (1)

obvi ousness and (2) the know edgeabl e user. Andrulonis v. United

States, 924 F.2d 1210, 1222 (2d G r.), vacated 502 U. S. 801, 112 S

Ct. 39, 116 L. Ed.2d 18, and reinstated, 952 F.2d 652 (2d Cr.
1991). MDonalds alleges only the former.?

% Wiile the plaintiffs argue in opposition to this notion

that they, as infants, cannot be “know edgeabl e users,” (Pls.” Mem
at 25), MDonalds relies only on the objective open and obvi ous
defense to support its notion. Ther ef or e, plaintiffs’
know edgeabl e users argunents will not be addressed.

The confusi on of the two concepts woul d appear to explain
some of the argunents between the parties as to whether an
obj ective or subjective standard shoul d be consi dered. Pursuant to



Pursuant to the “open and obvious” exception, a
manuf acturer may not be liable for a failure to warn if the risks
were sufficiently obvious to the wuser wthout a warning.

Andrulonis v. United States, 924 F.2d 1210, 1222 (2d Gr. 1991)

(“[T] he focus of the ‘obviousness’ inquiry is upon the objective
reasonabl eness of the supplier’s judgnent about whether users wl|
perceive the danger. . . . The danger nust be so apparent or so
clearly within common know edge that a user would appreciate the
danger to the same extent that a warning would provide.”)

(citations omtted).

The open and obvi ous defense will not apply “when there

are aspects of the hazard which are conceal ed or not reasonably

t he “know edgeabl e user” defense, proximate cause cannot be found
where the plaintiff is a know edgeabl e user who is actually aware
of the dangerous nature of the product supplied. E.g., Andrulonis
v. United States, 924 F.2d 1210, 1222 (2d Cr.), vacated 502 U S.
801, 112 S. C. 39, 116 L.Ed.2d 18, and reinstated, 952 F.2d 652
(2d Gr. 1991); In re New York Asbestos Litig., 847 F. Supp. 1086,
1106 (S.D.N. Y. 1994); Belling v. Haugh’s Pools Ltd., 126 A D.2d
958, 511 N. Y.S. 2d 732, 733 (App. Div. 1987). The “know edgeabl e
user” defense thus enploys a subjective standard, Andrulonis, 924
F.2d at 1222, while the “open and obvious” defense enploys an
obj ective standard. Tonpkins V. R J. Reynolds Tobacco Co., 92 F
Supp.2d 70, 87 (N.D.N. Y. 2000); see also Kerr v. Koemm 557 F.
Supp. 283, 286-87 (S.D. N Y. 1983) (distinguishing “obvious danger”
exception from “know edgabl e user” exception and expl ai ni ng that
the latter requires proof of subjective know edge).

To the extent that plaintiffs are in fact arguing that
the “open and obvious” danger exception should take into
consideration the infant plaintiffs’ ages and maturity, they have
failed to cite case law in support of this proposition. By
contrast, MDonal ds cites several cases invol ving underage al coho
consunption that hold that mnors should be held accountable for
the sanme body of comon know edge of risks posed by alcohol
consunption. E.g., Robinson v. Anheuser-Busch, Inc., No. 00-D 300-
N, slip op., at 6-7 (MD. Ala. 2000) (“a mnor’s age does not
neutralize any comon know edge about the dangers of al cohol
consunption”).




apparent to the user . . . .7 Liriano, 92 N Y.2d at 241-42, 677
N.Y.S.2d 764, 700 N. E. 2d 303; see al so Anderson v. Hedstrom Corp.

76 F. Supp.2d 422, 448 (S.D.N. Y. 1999) (denying sumrmary judgnent
notion because as a mtter of |aw the danger of junping on
tranpol i nes was not so obvious that tranpoline manufacturer need
not have including warnings (1) that risk-reducing cages were
avai | abl e on the market and (2) that users should junp only in the
center, wth proper ground <covering, or wth professional

supervision or spotter); Jimnez v. Dreis & Krunp Mrg. Co., 736

F.2d 51, 55 (2d Cir. 1984) (finding as a matter of lawthat it was
not obvious that injury would result to operator who had not
activated machine at all, even though it was obvious that injury
could result to an operator who had activated, either intentionally

or accidentally, the machine).

Because of the difficulty in admnistering this test, the
guestion of whether a danger is open and obvious is usually a jury
guestion unless only one conclusion may be drawn from the
established facts. Liriano, 92 N VY.2d at 241-42, 677 N. Y. S. 2d 764,
700 N.E.2d 303 (“The fact-specific nature of the inquiry into
whether a particular risk 1is obvious renders Dbright-Iline
pronouncenents difficult, and in close cases it is easy to di sagree
about whether a particular risk is obvious. It is hard to set a
standard for obviousness that it neither wunder- nor over-

inclusive.”).

As di scussed above, the Conplaint fails to allege that



t he McDonal ds' products consuned by the plaintiffs were dangerous
in any way other than that which was open and obvious to a
reasonabl e consuner. Wiile the plaintiffs have presented the
outline of a substantial argunment to the contrary in their papers,
as discussed supra, their theory is not supported in their
Conpl ai nt, and thus cannot save Count |V from dism ssal. I n
addi tion, as also discussed above, the Conplaint does not allege
with sufficient specificity that the plaintiffs consunption of
McDonal ds' products was a significant factor in their obesity and

rel ated health problens. As a result, Count |V nust be di sm ssed.

IV. Count V: Sale of Addictive Products

The exact basis of Count Vis unclear. |t appears to be
a products liability claim i.e., MDonalds' ©products are
i nherently dangerous in that they are addictive. The claim may
al so be read to allege that McDonalds failed to warn its custoners

that its products were addictive.

This claim wunlike the one above based on unhealthy
attributes, does not involve a danger that is so open and obvi ous,
or so comonly well-known, that MDonal ds' custonmers would be
expected to know about it. In fact, such a hypothesis is even now
t he subject of current investigations. See Sarah Avery, “Is Big
Fat the Next Bi g Tobacco?” Ral ei gh News & Observer, at A25, 2002 W
11733461 (Aug. 18, 2002) (“[R]esearchers are investigati ng whet her

| arge anmobunts of fat in conmbination with sugar can trigger a



craving simlar to addiction. Such a finding would go far in
explaining why fast-food sales have clinbed to nmore than $100
billion a year . . . despite years of warnings to limt fats.”).
Therefore, it does not run into the same difficulties discussed
above with regard to clarifying that the unhealthy attributes are

above and beyond what is normally known about fast food.

Wiile it is necessary to accept as true the allegation in
the Conplaint that MDonalds' products are addictive for the
purposes of this notion, such allegation standing alone is,
nonet hel ess, insufficient as overly vague. The Conpl ai nt does not
specify whether it is the conmbination of fats and sugars in
McDonal ds products, id., that is addictive, or whether there is
sone other additive, that works in the sanme manner as nicotine in
cigarettes, to induce addiction. Further, there is no allegation
as to whether MDonal ds purposefully manufactured products that
have these addictive qualities. In addition, the Conplaint fails
to specify whether a person can becone addicted to MDonal ds'
products after eating there one tine or whether it requires a
steady diet of McDonalds in order to result in addiction. Thereis
al so no allegation as to whether plaintiffs, as infants, are nore

susceptible to the addiction than adults.

Wiile sonme of these questions necessarily may not be
answered until discovery (should this claimbe replead and survive
a notion to dismss), and likely then only with the aid of expert

W tnesses, to allow a conplaint to survive nerely because it



all eges product liability on the basis of addiction would be to
all ow any conplaint that alleges product liability based on the
addi ctive nature of the products to survive disn ssal, even where
such addiction is likely never to be proven. As a result, a
conplaint nmust contain sone specificity in order to survive a

notion to di sm ss.

A claim that a product causes addiction and that
reasonabl e consuners are unaware of that danger nust at the very
| east (1) allege that the plaintiffs are addicted, with all egations
reveal ing ways in which their addiction may be observed, and (2)
specify the basis of the plaintiffs’ belief that they and others
becane addicted to the product.® Further allegations addressing
guestions rai sed above would further strengthen the claim 1In the
absence of any such specific allegations, Count V nust be

di sm ssed.

In any case, as discussed above, the Conplaint fails to
all ege sufficiently that the addictive nature of MDonal ds' food
and the plaintiffs’ resulting ingestion thereof is a proxinmate
cause of the plaintiff’s health problenms. As a result, Count Vis

di sm ssed.

V. Leave to Amend Is Granted.

%2 Such showi ngs al so suggest that plaintiffs will not be able

to justify class certification. See supra note 30.



Fed. R Cv. P. 15(a) requires that “leave [to anend]

shall be freely given when justice so requires.” Fonman v. Davis,

371 U.S. 178, 182 (1962). \When a notion to dismss is granted,
“the usual practice is to grant |leave to anend the conplaint.” 2A
Moore & Lucas, Moore’'s Federal Practice § 12.14 at 12-99 (2d ed.
1989); see also Luce v. Edelstein, 802 F.2d 49, 56 (2d Cir. 1986)

(sane rul e for conplaints dismssed under Rule 9(b)). Although the
deci sion whether to grant leave to anend is within the discretion
of the district court, refusal to grant |eave nust be based on a
valid ground. Foman, 371 U.S. at 182. As aresult, the plaintiffs

may anend their conplaint to address the deficiencies |isted above.

Conclusion

For the foregoing reasons, the Conplaint is dismssed in
its entirely. Leave is granted to replead all clains except for
t hose based on New York City Adm nistrative Code, Ch. 5, 20-700 et
seq., which are dismssed with prejudice. Any anended conpl ai nt
should be filed within thirty (30) days of the issuance of this

opi ni on.

It is so ordered.

New York, NY
January 22, 2003 ROBERT W. SWEET
U.s.D.Jd.




