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VEMORANDUM

ROBERT F. KELLY, J. FEBRUARY , 2000
This diversity case arose fromthe purchase by the
Plaintiff Mntgonmery County, Pennsylvania (“the County”) of
el ectronic voting machi nes from Def endant M crovote Corporation
(“Mcrovote”). The machines allegedly mal functi oned during
several primary and general elections. Presently before the
Court are the following Mdtions: (1) Mcrovote's “Request for
Ruling on its Pendi ng and Unopposed Mdtion for Sumrary Judgnent
and for an Order of Dismssal of Plaintiff’s Conplaint for
Damages against Mcrovote,” (2) the County’s “Request for
Di sm ssal for the Recovery of Public Funds because of Mcrovote’s
Argunent that the County’s Brief was Three Days Late,” and (3)
Motions for Summary Judgnent of M crovote, Carson Manufacturing
Conpany, Inc. (“Carson”), and Wstchester Fire |Insurance Conpany

(“Westchester”). For the follow ng reasons, Mcrovote s “Request



for Ruling on its Pending and Unopposed Mtion for Sunmary
Judgnent and for an Order of Dismissal” is denied, the County’s
“Request for Dism ssal for the Recovery of Public Funds because
of Mcrovote' s Argunent that the County’s Brief was Three Days
Late” is denied, and the Sunmary Judgnent Motions are granted in
part and denied in part.

| . EACTS.

On Novenber 2, 1993, the citizens of Montgonery County,
in response to a ballot question, voted to replace their manua
voting machines with electronic voting machines. On My 24,
1994, the County entered into a witten contract with Mcrovote
to purchase 900 Direct Electronic Voting Units (“DRES”). As a
condition precedent to entering into the contract, the County
required Mcrovote to post a performance bond. Accordingly,
prior to entering into its contract wwth the County, M crovote,
as principal, along with Westchester as surety, issued a joint
and several performance bond in favor of the County as obligee.
The County paid Mcrovote the full anmunt due under this
contract, approximately $3.8 mllion.

The DREs were used in the 1994 and 1995 general
el ections and the 1995 primary election. |n Novenber, 1995, the
County used the DREs county-wi de for a nmulti-page ballot, and,
according to the County, the nmachines mal functioned during this

election. When the voters scrolled the ballot, the DREs



sonetimes shut down. These power failures caused |long |lines at
the polling places and, according to the County, sonme voters
waited for as long as two hours to vote and others |left the polls
W thout voting. In addition, after the polls closed, the
software m scal cul ated the results, the wong results were
dissem nated to the press and incorrect election wnners were
reported. After two days of recounting the votes, the County
announced the real results of the election.

After that election, the County Conm ssioners requested
additional help fromMcrovote to ensure that the April, 1996
el ection would run snoothly. The County al so sought its own
consultant to anal yze past el ections and make recomendati ons to
secure properly functioning voting machi nes for upcom ng
elections. They ultimately retained Mchael |. Shanos
(“Shanps”), an attorney who also holds a Ph.D. in conputer
sci ence, who worked for the Commonweal th of Pennsyl vani a
certifying voting machi nes. Shanbs was a partner in a private
law firm (“Webb Law Firni), and the County entered into a fee
agreenent with the Webb Law Firm on January 30, 1996.

On March 16, 1996, prior to the April, 1996 el ection,
the County and M crovote executed an addendum (“the addenduni) to
the May 24, 1994 contract in which Mcrovote agreed to | oan the
County 390 additional DREs without cost. The original and | oaned

DREs experienced breakdowns and mal functions in all the



el ections. On June 28, 1996, after several disputes over the
mal functions of the DREs and M crovote's attenpts to renedy the
probl ens, the County comm ssioners decided to replace the DREs
wi th machi nes from anot her manufacturer. The DREs were
thereafter individually sold to various buyers across the United
States. Prior to their sale, Mcrovote sued the County for
breach of contract, specific performance and quantum neruit,
claimng the County breached an oral agreenent to purchase 350
DREs | oaned under the addendum and failed to pay for support
services provided by Mcrovote to the County during the April,
1996 election. Mcrovote' s Conplaint was di sm ssed based upon
appl i cabl e Pennsyl vania | aw which requires, in order to satisfy
the statute of frauds, that “all contracts for services and
personal property where the anount thereof exceeds the sumof ten

t housand dol l ars ($10,000), shall be witten.” Mcrovote Corp.

v. Montgonery County, No CIV. A 96-4738, 1996 W. 548145, at *2

(E.D. Pa. Sept. 20, 1996), aff’'d 124 F.3d 187 (3d Gr.
1997)(Bartle, J.)(citing 16 Pa. C.S.A § 1802(a)). The equity
clains were di sm ssed under Pennsyl vania | aw because “there is no
statutory authority permtting plaintiff to proceed on a theory
or basis of quantumneruit.” 1d.(citation omtted). Mcrovote
appeal ed the District Court’s dismssal on the specific
performance count, and the United States Court of Appeals for the

Third CGrcuit (“Third Grcuit”) affirnmed the | ower court’s



ruling.

Thereafter, the County filed this action on Cctober 10,
1997, against Mcrovote, Carson and Westchester. 1Inits
Conpl ai nt, the County contends that both Mcrovote and Carson are
liable to it for negligence (Count 1), breach of warranty (Count
1), and fraud (Count 1V). In addition, County alleges that
M crovote is solely liable for breach of contract (Count Il11) and
wrongful use of civil proceedings (Count V). The final Count of
the Conplaint is an action by the County agai nst Wstchester
under the performance bond (Count VI). Al three Defendants have
filed individual Mtions for Summary Judgnent seeking di sm ssal
of the County’s cl ains.

1. STANDARD.

Summary judgnent is appropriate if “there is no genuine
issue as to any material fact and the noving party is entitled to
a judgnent as a matter of law.” FeD. R Qv. P. 56(c). The
nmovi ng party has the burden of informng the court of the basis
for the notion and identifying those portions of the record that
denonstrate the absence of a genuine issue of material fact.

Celotex Corp. v. Catrett, 477 U S. 317, 323 (1986). The non-

nmovi ng party cannot rest on the pleading, but nust go beyond the
pl eadi ngs and “set forth specific facts showing that there is a
genuine issue for trial.” Feb. R CQv. P. 56(e); Celotex, 477

U S at 324. Summary judgnent will not be granted “if the



evidence is such that a reasonable jury could return a verdict

for the nonnoving party.” Anderson v. Liberty Lobby, Inc., 477

US 242, 248 (1986). In this case, the County, as the nonnovi ng
party, is entitled to have all reasonable inferences drawn in its

favor. J.F. Feeser, Inc. v. Serv-A-Portion, Inc., 909 F.2d 1524,

1531 (3d Gir. 1990), cert. denied, 499 U S. 921 (1991).

I11. DI SCUSSI ON.

A Counts | and IV.

The County opposes Carson’s and Mcrovote’s Mtion for
Summary Judgnent with respect to negligence and fraud because
both parties assert those theories as affirmative defenses
agai nst the County. (County’'s Consolidated OCpp’'n to Defs.’” Mots.
Summ J. at 94.) The County | abel s the Defendants’ use of these
affirmati ve defenses “specious” and states that “[d] efendants
cannot preclude Montgonery County from presenting to the jury
evi dence of the sane clains that they thenselves intend to
present.” 1d. Affirmative defenses are rai sed because
“[flailure to raise an affirmative defenses by responsive
pl eadi ng or by appropriate notion generally results in waiver of

that defense.” Charpentier v. Godsil, 937 F.2d 859, 863 (3d Gr.

1991) (footnotes omtted.) An affirmative defense “is a matter
whi ch serves to excuse a defendant’s conduct or otherw se avoi ds
the plaintiff’s cause of action but which is proven by facts

extrinsic to the plaintiff’s cause of action, in the sense that



l[iability is avoi ded wi thout negating an el enent of the

plaintiff’s prima facie case.” Donohoe v. Anerican Suzuk

Mtors, Inc., 155 F.R D. 515, 519 (MD. Pa. 1994). Thus, whether

or not the Court determnes that the econom c |oss doctrine bars
the County’s clains, Defendants may still offer evidence to avoid
liability without negating the County’s case. An analysis of the
Motions for Summary Judgnent foll ows.

1. Count | - Nedgligence.

County’s Conplaint contains a claimfor negligence
agai nst Mcrovote and Carson. Mcrovote and Carson argue that
the County’s negligence claimagainst themis precluded by the
econom c | oss doctrine. The economc |oss doctrine states, in
general, that plaintiffs are prohibited “fromrecovering in tort
econom c losses to which their entitlenent flows only froma

contract.” Duquesne Light Co. v. Westinghouse Elec. Corp., 66

F.3d 604, 618 (3d Cr. 1995); see also REM Coal Co., Inc. v.

A ark Equip. Co., 563 A 2d 128, 134 (Pa. Super. 1989) (negligence

and strict liability do not apply in action between two
comercial enterprises where product mal functi oned and damaged
only product itself). *“Under Pennsylvania |aw, when the tort

i nvol ves actions arising froma contractual relationship, the
plaintiff is limted to an action under the contract.”

Phi | adel phia Elec. Co. v. General Elec. Power Generation Serv.

Div., No. CIV.A 97-4840, 1999 W 1244419, at *6 (E. D. Pa. Dec.



21, 1999)(citation omtted). This doctrine’s rationale is that
“tort law is not intended to conpensate parties for |osses
suffered as a result of a breach of duties assuned only by

agreenment.” Sun Co., Inc. v. Badger Design & Constructors, 939

F. Supp. 365, 371 (E.D. Pa. 1996)(citation omtted). A party
cannot recover in negligence for failed commercial expectations

that can be recovered in a contract acti on. Factory Mt., Inc.

v. Schuller Int’l Inc., 987 F. Supp. 387, 396-97 (E.D. Pa. 1997).

Furthernore, “[t]Jort law is intended to conpensate individuals
where the harm goes beyond fail ed expectations into personal and

ot her property injury.” Philadelphia Elec., 1999 W. 1244419, at

*6 (quoting Sea-Land Serv., Inc. v. CGeneral Elec. Co., 134 F. 3d

149, 155 (3d Gr. 1998)). “In order to recover in negligence,
‘there nust be a showi ng of harm above and beyond di sappoi nt ed
expectations evolving solely froma prior agreenent.’” Sun Co.,
939 F. Supp. at 371 (citation omtted).

“[T] he inportant difference between contract and tort
actions is that the latter lie fromthe breach of duties inposed
as a matter of social policy while the forner |ie for the breach

of duties inmposed by nutual consensus.” Philadelphia Elec., 1999

WL 124419, at *6 (citing Phico Ins. Co. v. Presbyterian Med.

Servs., 663 A 2d 753, 757 (Pa. Super. 1995)).! “A claimex

!Recent cases decided by the Superoir Court of Pennsylvania
have determ ned that for a case “to be construed as a tort
action, the wong ascribed to the defendant nust be the gist of

8



contractu cannot be converted to one in tort sinply by alleging

that the conduct in question was wantonly done.” Phil adel phia

Elec., 1999 W. 1244419, at *6 (quoting Cosed Grcuit Corp. V.

the action with the contract being collateral.” Redevel opnent

Auth. of Canbria v. International Ins. Co., 685 A 2d 581, 590

(Pa. Super. 1996); see also Phico Ins. Co. v. Presbyterian Med.
Servs., 663 A 2d 753, 757 (Pa. Super. 1995)(citing Bash v. Bel

Tel. Co., 601 A 2d 825 (1992)).

Al t hough the Pennsyl vani a Suprene Court has not yet
determ ned whether the “gist of the action” test applies,
“several courts in this District have chosen to adopt the gist of
the action test in recent decisions.” Northeastern PowerCo. V.
Bal cke-Durr, Inc., No. CIV.A 97-4836, 1999 W. 674332, at *8 (E. D
Pa. Aug. 23, 1999)(citations omtted). The Northeastern Power
court found these cases persuasive because they foll owed the
Pennsyl vani a Superior Court’s reasoni ng which di sapproved of the
m sf easance/ nonf easance test. |d. The Nort heastern Court found
the foll owi ng anal ysis convi nci ng:

| f the m sfeasance/ nonfeasance rul e appli ed,
one of the parties to a contract coul d defeat
t he reasonabl e expectations of the parties,
who may have specifically contracted to |imt
their liability, by bringing suit intort to
recover damages beyond that which was

negoti ated and agreed upon by the parties.
The gist of the action test allows courts to
review the actual dispute in question to

det erm ne whether, under the facts of that
particul ar case, the claimshould sound in
tort or contract. Under this test, a party
cannot disrupt the expectations of the
parties by supplanting their agreenment with a
tort action that clains that the party

m sperforned the agreenent in question.

Id. at *9 (citing Factory Mt., Inc. v. Schuller Int’l Inc., 987
F. Supp. 387, 394 (E.D. Pa. 1997)). This Court, like the

Nort heastern court, will follow the majority of cases which have
applied the gist of the action test in the context of contracts
negoti ated by sophisticated parties.




Jerrold Elecs. Corp., 426 F. Supp. 361, 364 (E.D. Pa. 1977) and

citing Nrdlinger v. Anerican Dist. Tel. Co., 91 A 883, 886 (Pa.

1914)).

The County states that this case is an exception to the
econom ¢ | oss doctrine because it involves a matter of soci al
policy. The County argues that “[n]o state, federal or any other
court in this country has ever held that the Econom c Loss
Doctrine bars negligence or fraud clains concerning a defective
voting systemthat danmages the public’s highest constitutional
right to vote and the governnent’s highest public duties.”
(County’s Consolidated Opp’'n to Defs.” Mts. Summ J. at 90.)

The right to vote is a fundanental constitutional

right. Ex parte Yarbrough, 110 U S. 651 (1884). However, that

right was not infringed in this case. 1In fact, this Court agrees
wth Mcrovote's statenent that the County has not “all eged or
clainmed that it is seeking damages for any loss of right to
vote.” (Mcrovote's Reply Mem Law in Supp. Mot. Summ J. at 14,
n.10.) The United States Suprene Court has stated that:

only two types of state voting practices
could give rise to a constitutional claim
The first involves direct and outright
deprivation of the right to vote, for exanple
by nmeans of a poll tax or literacy test.

The second type of unconstitutional
practice is that which ‘affects the politica
strength of various groups,’ in violation of
t he Equal Protection C ause.

Shaw v. Reno, 509 U.S. 630, 659 (1993)(Wite, Blackmun & Stevens,

10



JJ., dissenting)(citing Guinn v. United States, 238 U S. 347

(1915) and quoting Mbile v. Bolden, 446 U. S. 55, 83 (1980)). 1In

this case, the County has not produced evi dence which establishes
that Mcrovote or Carson “damage[d] the public’s highest
constitutional right to vote and the governnent’s hi ghest public
duti es” because the elections were conducted to conpletion and no
contest was brought either by any candi dates or county residents
for an infringenent of voting rights.? Carson correctly argues
that even if the social inplications of this situation except it
fromthe economc |oss doctrine, the injured parties are the
voters, not the County or sonme governnental entity. The County,
therefore, |lacks standing to bring this type of claimand no
constitutional deprivation was inplicated by the machine

probl ens.® Carson also contends that the County’'s failure to

2The fornmer County Conmi ssioners’ deposition testinony is
peppered with comments that they received conplaints from
el ecti on workers about machi nes breaking down, |long waits for
personnel to show up to fix the machines, and the anmount of tine
it took themto get the machines running again. (Buckman Dep.
6/10/99, at 172-73.) They also testified that they received
“conplaints regarding long |ines and the machi nes weren’t worKking
right” with the old manual machi nes, but nore voter conplaints
after the Mcrovote machines were installed. (Fox Dep., 8/20/98,
at 7-8.) However, none of the fornmer Conm ssioners could recal
specific individual constituent conplaints.

3In contrast, this Court recogni zes that several appellate
courts have held that an election is a denial of substantive due
process if it is conducted in a manner that is fundanmentally
unfair. Bennett v. Yoshina, 140 F.3d 1218, 1226 (9" Cir. 1998),
cert. denied sub nom Citizens for a Constitutional Convention v.
Yoshi na, uU. S , 119 S.Ct. 868 (1999)(citation omtted).

An election will not be invalid because of “nere fraud or

11



cite any cases in which a court either “award[ed] nonetary
damages to a governnental entity in a conmercial context because
an allegedly defective product interfered with the exercise of a
constitutional right belonging to non-parties,” . . . or “held
the econom c | oss doctrine inapplicable because the plaintiff

al | eged that soneone else’'s constitutional rights had been
injured,” (Carson’s Reply Br. at 7,) indicates that the County
shoul d not be permtted this type of relief. This Court agrees
t hat because neither the County’s Conplaint nor the County’s

di scovery responses contai ned an allegation that the Defendants’
negl i gence breached a public duty, causing injury to citizens’
voting rights, the County should not now be entitled to claim
this “late-breaking attenpt to avoid summary judgnent by

di sgui sing a straightforward breach of warranty claimas a

constitutional tort.” (ld. at 7.)

m st ake,” but will be struck down on substantive due process
grounds “if two elenents are present: (1) likely reliance by
voters on an established el ection procedure and/or official
pronouncenents about what the procedure will be in the com ng
el ection; and (2) significant disenfranchisenent that results
froma change in the election procedures.” 1d. at 1226-27.

A distinction has been nmade between "garden variety"
election irregularities and pervasive errors that underm ne the
integrity of the vote. 1d. at 1226. “Garden variety election
irregularities do not generally violate the Due Process C ause,
even if they control the outcone of the vote or election.” |d.
(citations omtted). But, “when election irregularities
transcended garden variety problens, the election is invalid.”
Id. Here, even if there was no standing problem the errors were
at nost garden variety problens.

12



I n addressing this issue, this Court finds persuasive
the reasoning of the United States Court of Appeals for the

Seventh Circuit in Hennings v. Grafton, 523 F.2d 861 (7" Gir.

1975), affirmng the |lower court’s rejection of the argunent that
a constitutional deprivation of voters’ opportunities to cast
their ballots occurred where long lines existed at polling places
due to voting machine mal functions. The court stated:

[v]oting device mal function, the failure of

election officials to take statutorily

prescribed steps to dimnish what was at nost

a theoretical possibility that the devices

m ght be tanpered with, and the refusal of

those officials after the election to conduct

a retabul ation, assum ng these events to have

occurred, fall far short of constitutional

i nfractions, absent aggravating circunstances

of fraud or other wilful conduct [by Iocal

el ection officials].

ld. at 864. There has been no allegation of election fraud
brought by any Montgonery County voters; therefore, under the
previously stated | aw, mal functions of the DREs are not
constitutional infractions.

The County, in its attenpt to avoid sunmary | udgnent,
states that “[a] pplication of Defendants’ argunents concerning
the econom c | oss doctrine would foreclose a plaintiff from ever
pursuing contract and tort clains in the sane case. This is
plainly not the law.” (County’s Consolidated Qop’n Defs.’ Mots.
Summ J. at 92.)(citations omtted) Wile the County’s

interpretation of the lawis correct, this is a msstatenent of

13



Carson’s argunent. Carson does not contend that a Plaintiff my
never pursue contract and tort clains in the sane case.
(Carson’s Reply Br. at 8.) Carson nmaintains, rather, that the

econom ¢ | oss doctrine applies because the alleged defect in
the product only resulted in an inpairnent of the quality of the
product itself,” . . . and the ‘loss of the benefit of a bargain

is the plaintiff’s sole loss,”” (ld. at 8-9.)(citing New York

State Elec. & Gas Corp., 564 A 2d 919, 925 (Pa. Super. 1989) and

Duquesne Light Co., 66 F.3d 604, 618 (3d GCr. 1995)).

In Count |, the County clains that Mcrovote was
negligent “because it breached its duties to train voters and
poll workers, to provide service on the machines on el ection day,
and to ensure that the software was properly installed and
operative, specific to Montgonery County’s needs.” (lLd. at 7.)
(citing County’s Consolidated Qop’'n to Defs.’” Mts. Summ J. at
94.) The County also clains that one of Mcrovote s enpl oyees
was negligent because he turned his pager and phone off the day
after the Novenber 1995 election, (ld. at 8,)(citing County’s
Consolidated Qop’'n to Defs.” Mdts. Summ J. at 94-95), and that
property damage other than that to the machi nes occurred in this
case because the County had to build shelves in its warehouse to
hold the Mcrovote machines. (ld.)(citing County’s Consolidated
Qpp’'n to Defs.” Mots. Summ J. at 95 and Pl.’s Ans. To Carson’s

Third Interrog. No. 1). However, Carson correctly points out

14



that the cl ai nred danages stem from breach of the contract and the
County woul d have incurred these damages even if the machi nes had
been perfect. (lLd. at 8.) Further, there are no allegations in
Count | that the Defendants inflicted harm beyond the County

Comm ssioners’ and voters’ disappoi nted expectations and

di ssatisfaction with performance of the contract. This is,
therefore, a case of failed comrercial expectations and the

County’s recovery is in contract, not tort. See Factory Mt.

Inc., 987 F. Supp. at 396-97.

It is undisputed that the voting system was conpri sed
of the machines along with a software vote tabul ati on package.
The next issue which this Court nust address is whether damage to
t he machi ne conponents, i.e. the software, excepts this case from
the economc | oss doctrine. “[D]amage to conponents of an
i ntegrated piece of machinery is not damage to ‘other property’

falling outside the economc loss rule.” Philadel phia Elec.,

1999 WL 1244419, at *7 (citing Saratoga Fishing Co. v. J. M

Martinac & Co., 117 S.C. 1783, 1788 (1997)). “Otherw se, there

woul d be ‘property damage’ in virtually every case where a
product damages itself.” 1d. The software was an integrated
pi ece of the DRE machinery since it was necessary for tallying

the votes. Here, as in Philadelphia Electric, the only damage

was to the product itself, and “the commercial user stands to

| ose the value of the product, risks the displeasure of its

15



custoners who find that the product does not neet their needs,
or, . . . experiences increased costs in performng a service.”

Id. at *7 (quoting East River S.S. Corp. v. Transanerica Del aval,

Inc., 476 U. S. 858, 871 (1986)). The machinery and software
therefore come within the protection of the economc | oss
doctri ne.

The County also alleges that Mcrovote was negli gent
because it breached its duties “to train voters and poll workers,
to provide service on the nmachines on election day, and to ensure
that the software was properly installed and operative, specific
to Montgonmery County’s needs.” (County’s Consolidated Qop’'n to
Defs.” Mots. Sunm J. at 94.) Case |aw regarding the economc
| oss doctrine provides, however, that “[t]he prohibition against
recovery for negligence regarding the defects . . . extends to
any claim. . . for negligently providing advice and services.”

Phi | adel phia Elec., 1999 W. 1244419, at *7 (citing Lower Lake

Dock Co. v. Messinger Bearing Corp., 577 A 2d 631, 635-36 (Pa.

Super. 1990)(no tort recovery for negligence clai mwhere product
mal functi ons but no personal injury or other property damage);

Allied Fire & Safety Equip. Co. v. Dick Enterprises, Inc., 972 F

Supp. 922, 938 (E.D. Pa. 1997)(negligence clains barred by gist

of action test and economic loss rule); Sun Co. v. Badger Design

& Constructors, Inc., 939 F. Supp. 365, 373 (E. D. Pa.

1996) (econom ¢ | oss rul e does not apply only to product liability

16



cases)). Thus, the County cannot recover for Mcrovote’s
al | egedly negligent advice or services.

2. Count |V - Fraud.

The county’s claimfor fraud appears to be a hybrid of
two theories: intentional msrepresentation and negli gent
m srepresentation. Mcrovote and Carson argue that the economc
| oss doctrine bars County’s fraud clainms. This Court wll
address each fraud theory separately.

The first issue to be addressed is whether sone or al
of these clains are barred by the economc |oss doctrine. In

Duquesne Light Co., the Third Crcuit specifically rejected the

theory that a party could recover for negligent m srepresentation
in situations where the parties are in contractual privity,
opi ni ng that:

where there is privity in contract between

two parties, and where the policies behind

tort law are not inplicated, there is no need

for an additional tort of negligent

m srepresentation. Breach of contract,

prom ssory estoppel, unjust enrichnent, and

ot her contract or quasi-contract renedies al

protect parties who negotiate and reduce

their agreenent to witing.
ld., 66 F.3d at 620. Thus, the econom c | oss doctrine bars the
County’s claimfor negligent m srepresentation.

As Carson notes, however, there is an apparent split of
authority anmong Pennsylvania district courts whether the economc

| oss doctrine applies to clains of intentional fraud. Conpare

17



Sunquest Info. Sys. v. Dean Wtter Reynolds, 40 F. Supp.2d 644

(WD. Pa. 1999) and Auger v. Stouffer Corp., No. CV.A 93-2529,

1993 W. 364622 (E.D. Pa. Aug. 31, 1993) with Sneberger v. BTI

Anericas, Inc., No. CIV.A 98-932, 1998 W 826992 (E.D. Pa. Nov.

30, 1998) and Sun Co., Inc. v. Badger Design & Constructors,

Inc., 939 F. Supp. 365 (E.D. Pa. 1996); Cf. Factory Mt., Inc. v.

Schuller Int’'l, Inc., 987 F. Supp. 387 (E.D. Pa. 1998). This

Court finds persuasive the Sungquest |anguage stating “a plaintiff
cannot assert a fraud or negligent m srepresentation claimwhen
that theory is ‘nmerely another way of stating its breach of
contract claim’ . . . or when its success ‘wuld be wholly

dependent upon the terns of the contracts. Sunquest, 40 F
Supp. 2d at 651(citations omtted). Further, Auger and Factory
Mar ket are significant for their analysis of the “gist of the
action” test. Here, the gist of the action is in contract, and
the County’s relief for its intentional fraud claimlies in
contract damages. Thus, the econom c | oss doctrine bars the
County’s recovery for both negligent and intentional
m srepresentation.

There is a split of authority with respect to whether
the econom c | oss doctrine bars recovery for intentional

m srepresentation. Therefore, the nmerits of the County’s claim

under this theory nust be exam ned. Before this case is sent to

18



the jury, under Pennsylvania |law this Court nust reviewthe

evi dence of fraud and nust “decide as a matter of |aw .

whet her plaintiffs’ evidence attenpting to prove fraud is
sufficiently clear, precise, and convincing to nake out a prinma

facie case.” Northeastern Power Co. v. Balcke-Durr, Inc., No.

ClV.A 97-4836, 1999 W. 674332, at *12 (E.D. Pa. Aug. 23, 1999)

(citing Mellon Bank v. First Union Real Estate Equity & Mrtgage

Invs., 951 F.2d 1399, 1409 (3d G r. 1991)(quoting Beardshall v.

M nutenen Press Int’l, Inc., 664 F.2d 23, 26 (3d Gr. 1981))).

The el enments of intentional m srepresentation are as

foll ows:

(1) a representation; (2) which is materi al
to the transaction at hand; (3) nade falsely,
with know edge of its falsity or reckl essness
as to whether it is true or false; (4) with
the intent of m sleading another into relying
on it; (5) justifiable reliance on the

m srepresentation; and (6) the resulting
injury was proxi mately caused by the
reliance.

G bbs v. Ernst, 647 A 2d 882, 889 (Pa. 1994)(citations omtted).

M crovote notes that the County bases its fraud clains
on the follow ng four theories: (1) Mcrovote failed to disclose
problenms with the nmachi nes at Montgonery County and el sewhere;
(2) Mcrovote msrepresented that the software was certified in

Pennsyl vania; (3) Mcrovote m srepresented that the County only

“The law of the forum state, Pennsylvania, applies in this
di versity action.
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needed one machi ne per 500 voters; and (4) Mcrovote
m srepresented that it would take “action necessary” to cure the
all eged problens with the voting machines. (Mcrovote's Reply
Mem Law in Supp. Mot. Summ J. at 17.)(citing County’s
Consolidated Qop’'n to Defs.’” Mdts. Summ J. at 97, 100, 107).
M crovote asks this Court to preclude the County from “changi ng
the theory of its case after the discovery deadline has passed.”
| d.

The County, in turn, states that its Response Brief
“descri bes Mcrovote's and Carson’s persistent pattern and
practice of fraud and cover-ups and pervasive plan to defraud,”
and that its “Response Brief does not address all of these
m srepresentati ons but only the ones raised by Defendants in
their Motions.” (County’ s Consolidated Surreply to Defs.’” Mots.
Summ J. at 23.) The County states:

Carson also attenpts to mslead the Court by

i nproperly applying a ‘clear and convincing’

standard to summary judgnent. The cases

cited in Carson’s brief are procedurally

i napposite and are cases eval uating the

standard a court nust apply when deci di ng

whet her to enter judgnent as a matter of |aw.

| ndeed, there sinply is no requirenent that

evi dence be ‘clear and convincing to survive

summary j udgnent .
(ILd. at 25-26, n.22.) Carson, in fact, sets forth the standard
whi ch the County nust neet. As the party opposing summary

j udgment nust cone forth with “clear and convincing” evidence in

order for the court to nake a deci sion whether a genuine issue
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exists and “a jury applying that evidentiary standard could
reasonably find . . . for the plaintiff.” (Carson’s Reply Br. in
Supp. Mot. Summ J. at 10-11.)(citing Anderson, 477 U S. at 255).
| ndeed, “[Db]ald allegations that representations were fal se or

m sl eadi ng, without nore, are insufficient to create an issue of

material fact so as to preclude summary judgnent.” Kuehner V.

Parsons, 527 A 2d 627, 629 (Pa. Cmd th. 1987), appeal deni ed,

Keuhner v. Lower Towanensing Twp., 538 A 2d 879 (Pa. 1988)(citing

Cf. Estate of Gallagher, 400 A 2d 1312 (Pa. 1979)).

This Court has perfornmed an exhaustive search of the
all eged m srepresentations in the County’s Consolidated Response
to the Defendants’ Motions for Summary Judgnent. The County’s
Consol i dat ed Response contains nore than forty-six allegations
with citations to the record that Carson and M crovote acted
separately or in concert to commt fraud through fraudul ent
om ssions or fraudulent m srepresentations in their dealings with
the County. Although not all of the allegations are supported by
the record, there are genuine issues of material fact regarding
the alleged fraudul ent activity on the part of Mcrovote and
Carson to allow this issue to go to a jury.

M crovote and Carson claimthat the County has not
proven that it relied on Mcrovote' s and Carson’s representations
about the quality of their DREs. After the difficulties

experienced in the Novenber, 1995 election, County officials
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decided “to retain soneone to anal yze past el ections and nake
recommendations to secure properly functioning voting machi nes

for upcom ng elections.” Montgonery County v. Mcrovote Corp.,

175 F. 3d 296, 298 (3d Gr. 1999). According to the County
Solicitor, the County was “l ooking for an expert who coul d

eval uate the performance of the machines, tell [the County] what
was wong with them tell [the County] whether it was fixable,
and tell [the County] whether or not [the County] could use the
machines if [the County] wanted to.” (County’s Consoli dated
Qop’'n to Defs.” Mots. Summ J., App. Vol. |, Ex. 8, Waters Dep.,
8/18/98 at 63-64.) Mcrovote alleges that, even if all the other
aspects of negligent m srepresentation can be found, the County’s
clains for fraud still fail because the County hired Shanos to
provi de gui dance on the upcom ng el ecti ons and cannot show t hat
it justifiably relied on Mcrovote’s statenents. Mcrovote al so
notes that the County Election Board Mnutes fromits February 1,
1996 neeting “confirmthat Dr. Shanpbs was hired to ‘anal yze and
prepare recommendations to renmedy the County’s el ectronic voting
systemdifficulties’ and was hired to ‘elimnate future

el ectronic voting systemdifficulties. (Mcrovote’s Mem Law.
in Supp. Mot. Summ J. at 41.)(citing Mele Dep., Ex. 16 attached
to Carson’s Mot.) The retention of Shanos’ |aw firmindicates
that the County did not justifiably rely on Mcrovote’'s

representations in entering into the Addendum Thus, with
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respect to the April, 1996 election, the County's fraud claim
fails. The surviving fraud claimpertains only to the fraudul ent
om ssions and fraudul ent m srepresentations all egedly nmade by the
Def endants prior to execution of the fee agreenment with the Wbb
Law Firm on January 30, 1996.

The County alleges that M crovote and Carson
fraudul ently conceal ed serious defects in the DREs. The all eged
conceal ed facts are that both parties failed to disclose that
they never perforned proper testing on the DREs or their
conponents. The County al so points out that “Mcrovote and
Carson both materially failed to disclose that Meckl enberg and
ot her counties had the sane problens.” (County’'s Consoli dated
Opp’'n to Defs.” Mots. Summ J. at 103.)(citations omtted). The
County further alleges that Mcrovote and Carson failed to
di scl ose machi ne probl ens experienced by other counties.
(County’s Consolidated Opp’'n to Defs.” Mts. Summ J. at 100.)

However, as the Third Grcuit explained in Duquesne Light Co., 66

F.3d at 612, that there is no duty to speak “where the two
parties are sophisticated business entities, with equal and anple
access to legal representation.” In the instant case, after the
Novenber, 1995 election, the County not only had | egal
representation, but also hired Shanpbs, an expert in voting
systens to investigate and advise it. (County’s Consol i dated

Qop’' n to Defs.” Mots. Summ J., App. Vol. |, Ex. 3, Hoeffel Dep.
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6/ 28/ 99, at 163-64; App. Vol. |, Ex. 6, Mele Dep., 6/9/99, Ex.
30.) Accordingly, the Defendants’ Mdtions for Summary Judgnent
are therefore granted with respect to Count |V of the Conpl aint
for fraud after the Novenber, 1995 election, but are denied as to
fraud prior to the Novenber, 1995 el ection.

B. Counts IIl, Il1l and VI - Breach of Warranty, Breach of
Contract and Action Under the Perfornance Bond.

The County alleges Mcrovote breached the terns of
their contract in Count IIl. At this time, it is unclear whether
the County has failed to set forth genuine issues of materi al
fact which preclude granting sumary judgnent. Therefore,

M crovote’s Mdtion for Summary Judgnent is denied as to Count
[l

Count VI, the action under the performance bond agai nst
Westchester, is a dependent claimto the breach of contract
al l egations contained in Count 1l1l1. Because Count Ill survives
the Motion for Summary Judgnent, Westchester’s Motion for Summary
Judgnent as to Count VI is also denied.

Count |1 of the Conplaint contains clainms for breach of
warranty agai nst both Mcrovote and Carson. These breach of
warranty clains are for express warranties, inplied warranties of
merchantability and inplied warranties of fitness for a
particul ar purpose. The Third Crcuit has stated that “in order
[for a plaintiff] to prevail under Pennsylvania |law on a claim

for breach of either warranty of fitness for a particular purpose

24



or warranty of merchantability, a plaintiff nmust show that the

product was defective.” Petrucelli v. Bohringer & Ratzinger,

46 F.3d 1298, 1309 (3d Cir. 1995)(citing Altronics of Bethl ehem

Inc. v. Repco, Inc., 957 F.2d 1102, 1105 (3d Cr. 1992)).

Whet her the DREs were defective is a disputed issue of materi al
fact which precludes the entry of summary judgnent on this claim
since the County contends that the DREs were defective in their
operation and the Defendants argue that the DREs perforned
substantially and they are therefore not liable for breach of
contract or warranty. Consequently, the Mtions for Sunmary
Judgnent are denied as to Count Il of the Conplaint.
C. Count V - Wongful Use of G vil Proceedings.

Lastly, the County presents a clai magainst Mcrovote

for wongful use of civil proceedings in Count V. The prior

proceedi ng upon which this claimis based is Mcrovote Corp.

1996 WL 548145, in which Mcrovote filed a Conplaint against the
County for breach of a separate contenporaneous oral agreenent to
purchase | oaner nmachi nes.

I n Pennsylvania, to prevail on a claimof wongful use
of civil proceedings, a plaintiff nmust prove that the defendant
t ook part:

in the procurenent, initiation or

continuation of civil proceedi ngs agai nst

anot her by acting: ‘(1) . . . in a grossly

negl i gent manner or w thout probable cause

and primarily for a purpose other than that
of securing the proper discovery, joinder of
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parties or adjudication of the claimin which

t he proceedi ngs are based; and (2) the

proceedi ngs have term nated in favor of the

per son agai nst whom they are brought.’

42 Pa. C.S.A 8 8351(a). It is undisputed that the prior
proceeding termnated in favor of the County. See section |
supra. Therefore, the Court nust next determne if the prior

| awsuit was instituted or continued w thout probable cause and
primarily for a purpose other than to secure the proper

di scovery, joinder of the parties or adjudication of the claimin
whi ch the proceedi ngs are based.

The County contends that M crovote | acked probabl e
cause in the prior action and whether there was probable cause is
a jury question. In support thereof, the County cites the
standard for probable cause under the tort of malicious
prosecution which states “[u]sually, the existence of probable
cause is a question of law for the court rather than a jury

guestion, but nmay be submtted to the jury when facts material to

t he i ssue of probable cause are in controversy.” MKibben v.

Schnot zer, 700 A 2d 484, 493 (Pa. Super. 1997)(citations
omtted). The current action is one for wongful use of civil
proceedi ngs, and the Pennsyl vania |egislature has set forth the
statutory definition of probable cause for this action.

Pennsyl vani a statutorily defines probable cause for
wrongful use of civil proceedings as a belief by a person who:

reasonably believes in the existence of the facts
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upon which his claimis based, and either:

1. reasonabl y believes that under those facts
the claimnmay be valid under the existing or
devel opi ng | aw,

2. believes to this effect in reliance upon the
advi ce of counsel, sought in good faith and
given after full disclosure of all rel evant

facts within his knowl edge and i nformati on;
or

3. bel i eves as an attorney of record, in good

faith, that his procurenment, initiation or

continuation of a civil cause is not intended

to nerely harass or maliciously injure the

opposite party.
42 Pa. C.S. A 8 8352. *“The notion of probable cause, as
under st ood and applied in the comon |aw tort of wongful civil
proceedi ngs, requires the plaintiff to prove that the defendant
| acked probabl e cause to institute an unsuccessful [prior] civil

lawsuit and that the defendant pressed the action for an

i nproper, malicious purpose.” Professional Real Estate

| nvestors, Inc. v. Colunbia Pictures Indus., Inc., 508 U S. 49,

62-63 (1993)(citations omtted). The County nust therefore prove

that Mcrovote | acked probable cause to bring its prior action.
To support its theory that Mcrovote | acked probabl e

cause to bring its suit, the County states “[t]here was no basis

inlaw or fact for Mcrovote' s preenptive and specious | awsuit.

It was filed solely for the purpose of extorting a settl enent

from Mont gomery County and to increase costs of litigation.”

(County’s Consolidated Opp’'n Defs.” Mdts. Summ J. at 124.) The
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County also cites a statenent by Mcrovote's attorney that
M crovote anticipated litigation by the County and M crovote
“mght want to try to beat them[the County] to the courthouse.”
(ILd. at 123.) In addition, the County refers to a prior lawsuit
in which “Mcrovote nenorialized its bad faith to file a Rule 11
noti on agai nst an opponent so that it would ‘serve to run
legal bills up.’”” (ld. at 124, n.66.) Mcrovote’'s |ack of
probable cause to file a Rule 11 Motion in the prior |awsuit
agai nst anot her party does not indicate that Mcrovote | acked
probabl e cause in its |lawsuit against the County.

M crovote contends that it had probabl e cause and
| acked malice because neither Judge Bartle nor the Third Crcuit
sanctioned Mcrovote for bringing the prior lawsuit. The County
rejects this reasoning, stressing that Mcrovote | acked probable
cause since Judge Bartle granted the County’s Motion to Dismss
and Mcrovote lost its appeal. Judge Bartle did not state
whet her or not M crovote possessed probable cause to bring its

case. See Mcrovote Corp., 1996 W. 548145, at *2. Rather, Judge

Bartl e dism ssed the case under Pennsylvania | aw governing the

the statute of frauds and unjust enrichnment. Because Judge

Bartle did not address the probabl e cause issue, dismssal of

that case is not conclusive proof of a |lack of probabl e cause.
The County al so cites tape-recorded tel ephone

conversations nade by M crovote’'s special counsel speaking with
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M crovote’'s | ocal counsel as evidence of the bad faith notives of
M crovote in bringing the prior action.® The County alleges that
“[t]he jury may reasonably infer fromthis evidence that

M crovote was conducting these sl eazy and secret tape-recordings
in bad faith and for use in litigation that it intended to file
agai nst Montgonery County as a preenptive strike.” (County’s
Consolidated Sur-Reply Br. Defs.” Mdts. Summ J. at 35.) The
County has produced a transcript of a tape-recorded statenent
between M crovote’s special counsel and |ocal counsel wherein

they stated:

DEAN RI CHARDS: And then get back with nme if you would. My
lord, I hate to even pass this on to
M crovot e.

FRED WVENTZ: Vll, | can. You realize you haft to do
don’t you?

DEAN RI CHARDS: You think they' re serious?

FRED WENTZ: Yeah [unintelligible]. TomWters and | have
[. .] together for a lot of years
[unintelligible]. Yeah, I, I think Tom you
know. [unintelligible]. And he will do it
quietly. [..]1[.-1[.-.-]. If they sue us you
probably can't wn. |If they sue us [..][..]
reputation [..][..]. | said, | understand

[

the [unintelligible].

DEAN RI CHARDS: Ckay.

(County’s Consolidated Surreply Br. at 36, Ex. F at 8-

°The tape recordings were part of an ongoing investigation
of election fraud by the Federal Bureau of Investigation in
Mont gonmery County and el sewhere
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9.)(enphasis added). Aside fromthe tape-recorded statenent, the
County provides no support for the contention that Mcrovote’s
| awers acted for an inproper purpose.

To the contrary, “an attorney is entitled to rely in
good faith upon the statenent of facts made to himby his client
and is not under a duty to institute an inquiry for the purpose

of verifying his statenent before giving advice thereon.”

Mei ksin v. Howard Hanna Co., 590 A 2d 1303, 1306 (Pa. Super.
1991) (citation omtted). Pennsylvania |aw provides that “[e]ven
if an attorney | acked probable cause in filing a | awsuit on
behalf of a client, he is not |iable for wongful use of civil
proceedi ngs unless he filed the lawsuit with an inproper

purpose.” Broadwater v. Sentner, 725 A 2d 779 (Pa. Super.

1999) (citing 42 Pa. C. S. A 8 8351). The County has not shown an
i nproper purpose by Mcrovote' s counsel in this case; the
evi dence provided is insufficient to defeat sunmary judgnent.

The County alternatively argues that M crovote | acked
probabl e cause to file suit because its counsel should have
known, after reasonable investigation of the existing |aw, that
M crovote could not bring its action against the County. In the
area of attorney liability for wongful use of civil proceedi ngs,
t he Pennsyl vani a Superior Court has followed the Restatenent
(Second) of Torts section 674 comment d (1977), which states:

An attorney who initiates a civil proceeding
on behalf of his client or one who takes any
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steps in the proceeding is not liable if he
has probabl e cause for his action (see
section 675); and even if he has no probable
cause and is convinced that his client's
claimis unfounded, he is still not liable if
he acts primarily for the purpose of aiding
his client in obtaining a proper adjudication
of his claim (See section 676). An
attorney is not required or expected to
prejudge his client's claim and although he
is fully aware that its chances of success
are conparatively slight, it is his
responsibility to present it to the court for
adjudication if his client so insists after
he has explained to the client the nature of
t he chances.

| f, however, the attorney acts w thout
probabl e cause for belief in the possibility
that the claimw |l succeed, and for an

I nproper purpose, as, for exanple, to put
pressure upon the person proceeded against in
order to conpel paynent of another claim of
his own or solely to harass the person
proceeded agai nst by bringing a clai mknown
to be invalid, he is subject to the sane
liability as any ot her person.

Mei ksin, 590 A 2d at 1305(citing Shaffer v. Stewart, 473 A 2d

1017, 1020 (Pa. Super. 1984)); see also Broadwater v. Sentner,

725 A 2d 779 (Pa. Super. 1999)(even if attorney |acked probabl e
cause filing lawsuit on client’s behalf, he is not liable for
wrongful use of civil proceedings unless he filed lawsuit wth

i nproper purpose). Mcrovote's National Sales Director testified
that he believed that Mcrovote and the County had “entered into
a separate oral agreenent, in which the County’s Conm ssioners
agreed that if the Mcrovote voting nmachi nes perforned

successfully during the April 1996 prinmary el ection, the County
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woul d purchase 350 additional voting machines from M crovote.”
(County’s Consolidated Opp’'n to Defs.’” Mts. Summ J., App. Vol
4, Ex. 25-C, Geenhal gh Dep., 7/17/99, at 687-91 and G eenhal gh
Aff., Ex. 93.) Thus, a claim albeit tenuous, could have been
made agai nst the County.®

Because the County has not shown that M crovote | acked
the requi site probable cause to bring the prior |awsuit agai nst
the County, Count VI of the Conplaint is dismssed.

V.  CONCLUSI ON.

The County has failed to present sufficient evidence to
def eat Defendants’ Motions with respect to the County’ s clains
for negligence and wongful use of civil proceedings. This Court
finds, however, that sufficient disputed issues of material fact
exi st warranting a denial of Defendants’ Mdtions on County’s
clains for fraud prior to the Novenber, 1995 el ection, breach of
warranty, breach of contract, and the action under the warranty
bond.

An Order foll ows.

®The final argunent presented by Mcrovote on the issue of
probabl e cause is that the County nust have believed that
M crovot e had probabl e cause in the prior proceedi ng because it
di d not seek sanctions fromeither Judge Bartle or the Third
Crcuit against Mcrovote for |ack of probable cause.
(Mcrovote’s Reply Mem Law in Support Mdt. Summ J. at 39.)
Al t hough this claimappears persuasive, this does not indicate
that M crovote | acked probabl e cause.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MONTGOVERY COUNTY, : CIVIL ACTI ON
Plaintiff, :
v. : No. 97- 6331
M CROVOTE CORPORATI ON. et al ., :
CARSON MANUFACTURI NG COVPANY. | NC. | :
and WESTCHESTER FI RE | NSURANCE :
COVPANY,

Def endant s.

ORDER

AND NOW this day of February, 2000, upon
consideration of Mcrovote' s “Request for Ruling on its Pending
and Unopposed Mdtion for Summary Judgnent and for an Order of
Dism ssal” and the County’ s Response thereto, the County’s
“Request for Dism ssal for the Recovery of Public Funds because
of Mcrovote' s Argunent that the County’s Brief was Three Days
Late” and Mcrovote' s Response thereto, and Defendants’ Motions

for Summary Judgnent and all responses thereto, it is hereby

ORDERED t hat :
1. M crovote’s “Request for Ruling on its Pending and
Unopposed Mdtion for Summary Judgnent and for an
Order of Dismssal” is DEN ED,
2. the County’s “Request for Dismissal for the

Recovery of Public Funds because of Mcrovote's

Argunent that the County’s Brief was Three Days



Late” is DEN ED; and
Def endants’ Modtions for Sunmary Judgnent are
GRANTED in part and DENIED in part. Summary
Judgnent on Counts | and VI of Plaintiff’s
Conplaint is GRANTED and with respect to Counts
1, 111, IV (related to events prior to the
Novenber, 1995 election) and V of the Conpl aint,
Summary Judgnent i s DEN ED

BY THE COURT:

Robert F. Kelly, J.



