Before the
Federal Communications Commission
Washington, D.C. 20554
In the Matter of )
)
Applications for Consent to the Transfer ) Lead USL File No. 0001656065
of Control of Licenses from AT&T ) WT Docket No. 04-70
Wireless Services, Inc., Transferor, ) (Re: Public Notice, DA 04-932)
Cingular Wireless Corporation, Transferee )
To: The Commission
REPLY TO OPPOSITION TO PETITION TO DISMISS OR DENY

AW Acquisition Corp., Pace Communications Services Corporation, Edward Garcia dba
Comm One Systex of Ohio and Comm One Wireless of Chicago, Ed Wicks dba Mercedes
Wireless, Inc., Kempner Mobile Electronics, Inc., and Airborne Beepers and Video, Inc.
(collectively “Petitioners™), hereby reply to the May 13 opposition (“Opposition”) filed by

Cingular Wireless Corporation and AT&T Wireless Services, Inc. to Petitioners’ May 3 petition

to dismiss or deny in the captioned docket.

L. THE COMMISSION HAS DISCRETION TO CONSIDER CINGULAR’S
MISCONDUCT - BOTH ALLEGED AND ADJUDICATED — IN THE CONTEXT
OF THE PROPOSED MERGER

Petitioners have made specific allegations that Cingular has repeatedly engaged in a
widespread pattern of misconduct, including common law fraud, racial discrimination and
violations of the RICO laws. Cingular and AT&T conveniently overlook that one Petitioner,
Kempner Mobile Electronics, Inc. (“Kempner Mobile”), has already won a judgment against
Cingular for fraud and tortious interference with prospective economic advantage.! Contrary to

the Opposition’s assertions, the Commission has explicitly stated that it will take cognizance of

"In its litigation with Cingular, Kempner Mobile did not prevail on counts based on violations of RICO
or the “three-mile rule” provision of its contract. The pending lawsuits of other Petitioners, however,
contain such counts based on the unique facts of their cases. Kempner Mobile’s RICO count against
Cingular failed on procedural grounds, not on the merits.



adjudicated, anticompetitive conduct. Policy Regarding Character Qualifications in Broadcast
Licensing (“Policy Statement™), 102 FCC 2d 1179, 1200-1205 (1986). Likewise, misconduct
that is “so egregious as to shock the conscience and evoke almost universal disapprobation,” can
be a matter of Commission concern even prior to adjudication. Id. at 1205, n. 60, cited at Policy
Statement and Order, 5 FCC Rcd 3252, 3254 atn. 6 (1990).2 Moreover, the Commission

will consider conditioning the grant in any case in which a matter being litigated

in another forum could result in an adjudication that an applicant before the FCC

has engaged in relevant non-FCC misconduct and an adjudication of that

misconduct raises serious questions as to whether the applicant before the FCC is

possessed of the requisite propensity to obey the law.
Policy .Sz‘atement and Order, 5 FCC Rcd at 3253. Petitioners submit that allegations of
widespread fraud, racial discrimination and racketeering as detailed by Petitioners — and, in
Kempner Mobile’s case, an adjudication of fraud the Opposition ignores — demonstrate that
Cingular lacks the requisite propensity to obey the law, thus meriting the exercise of the
Commission’s discretion to take cognizance of that misconduct in the context of the
Cingular/AT&T merger. The Opposition cites cases that the Commission is not the proper
forum for resolving private contract disputes, and that the agency will not defer action pending
such litigation.> Those cases, however, are inapposite because they deal with isolated, purely

contractual disputes.* Here, Petitioners are not asking the Commission to resolve such disputes

but to consider Petitioners’ allegations of Cingular’s repeated misconduct involving fraud

? The Opposition, p. 51, quotes the Policy Statement stating that it “prohibits” licensing decisions based
on mere allegations of non-FCC misconduct. The text cited by Cingular, however, does not use the word
“prohibits.”

* Opposition, p. 51.
* For example, General Motors Corp. and Hughes Electronics Corp. (Transferors) and The News Corp.

Ltd. (Transferee) for Authority To Transfer Control, Memorandum Opinion and Order, 19 F.C.C.R. 473,
609 (2004) deals with a shareholder derivative suit.



(including an adjudication on the merits), racketeering and racial discrimination which bear on
Cingular’s propensity to obey the law and its qualifications to be a Commission licensee.

II. CINGULAR IS REQUIRED TO REPORT THE MATTERS IN
RESPONSE TO ITEMS 76 AND 77

Cingular and AT&T claim that Items 76 and 77 are limited to monopolization claims, which
are absent from the pending litigation.” They cite no authority to support that proposition, nor
could they, for it would equate matters involving “unfair methods of competition” -- the
information items 76 and 77 call for -- with “monopolization.” Further, Cingular’s responses to
items 76 and 77 contradict its own position, because those responses include matters other than
“monopolization” claims.® The captioned applications therefore are defective and should be
dismissed.

III.  PETITIONERS HAVE STANDING

Asserting that Petitioners “have not alleged the type of direct consequences needed to
confer standing to challenge the merger,” the Opposition notes that “most” of the Petitioners
claim they will face a bigger opponent in their lawsuits “over conduct completely unrelated to

the merger,” making “these claims non-cognizable.”” To support that argument the Opposition

> Opposition, p. 64, n. 197.

% For example, Cingular describes the following matter in response to question 77 in application number
0001656065: “American Cellular Network Company, LLC, d/b/a Cingular Wireless v. Capital
Management Communications, Inc., d/b/a CMCI, C.A. No. 02-15175 (Montg. CCP): CMCI resells
Cingular's wireless service pursuant to a 1992 Settlement Agreement. In August 2002, Cingular instituted
litigation to terminate CMCI’s agreement citing CMCI’s refusal to participate in a contractually required
migration of customers and recovery of past due balances. CMCI has asserted counterclaims for breach of
contract and tortuous interference with contract claiming Cingular failed to provide free or discounted
phones and customers service support for CMCI’s customer base. CMCI also denies it owes Cingular any
monies. The parties have exchanged discovery requests. Recently, the parties have agreed to a stay any
further discovery and explore whether settlement is possible.” In addition, Cingular’s response to
question 77 describes suits involving allegations of tying arrangements similar to allegations made by
some of the Petitioners.

" Opposition, p. 59 and p. 64, n. 197.



cites Applications of Centel Corporation and Sprint Corporation, Memorandum Opinion and
Order.® Tn Centel, however, the Commission did not find that the petitioner lacked standing to
challenge the transfer though it refused to adjudicate what it deemed was a contract dispute.
Likewise inapposite is the Opposition’s other cited case, Listeners’ Guild, Inc. v. FCC, 8§13 F.2d
465, 469 (D.C. Cir. 1987). Standing was not in issue in that case; rather, it involved parties
seeking to intervene based on a purely contractual dispute, unlike here where Petitioners allege
misconduct bearing on Cingular’s basic qualifications.’

Moreover, the Opposition ignores that Kempner Mobile obtained a judgment against
Cingular for its anticompetitive activity, a type of adjudicated misconduct cognizable under the
Policy Statement.  That fact alone confers standing upon Kempner Mobile under the
Opposition’s own reasoning. As for the other Petitioners, the Opposition leaves unchallenged
the fact that they will be dealing with a larger opponent post-merger, while ignoring that some of
the Petitioners -- having been driven out of business by Cingular to become AT&T dealers -- will
have to deal with Cingular again post-merger or simply discontinue their business. Petitioners
submit that these injuries are cognizable to confer standing to challenge Cingular’s qualifications
based on misconduct going far beyond an isolated contract dispute.

CONCLUSION

By combining the second and third largest cellular carriers, the Cingular/AT&T merger
will create the largest in the country. Before acting on the captioned applications, Petitioners
respectfully request that the Commission conduct a public forum to permit the broadest airing of

views and analyses concerning whether a merger of such historically large proportions is in the

58 F.C.C.R. 1829, 1831 (CCB 1993) (“Centel”).

? Further, the Commission in Listener’s Guild indicated that its licensing action would remain subject to
the outcome of pending state court action See 813 F.2d at 469.



public interest. As shown above, Cingular’s widespread misconduct makes a grant of the

captioned applications inconsistent with the public interest, convenience and necessity. The

Commission therefore should dismiss or deny the applications.

Respectfully submitted,

AW ACQUISITION CORP.
PACE COMMUNICATIONS
SERVICES CORPORATION
COMM ONE SYSTEX OF OHIO AND COMM
ONE WIRELESS OF CHICAGO
ED WICKS DBA MERCEDES WIRELESS, INC.
KEMPNER MOBILE ELECTRONICS, INC.
AIRBORNE BEEPERS, INC.

/s/ Richard S. Myers
Richard S. Myers
Jay N. Lazrus
Their Attorneys

Myers Lazrus Technology Law Group

1220 19™ Street, N.W., Suite 500
Washington, D.C. 20036
(202) 296-0626

Date: May 20, 2004



Certificate of Service

I, Richard S. Myers, hereby certify that a copy of the forgoing Petition To Dismiss Or
Deny was served upon the following on May 20, 2004:

Via first class mail:

David C. Jatlow

AT&T Wireless Services, Inc.

1150 Connecticut Avenue, NW, 4™ Floor
Washington, D.C. 20036

David G. Richards

Cingular Wireless, LLC

5565 Glenridge Connector, Suite 1700
Atlanta, GA 30342

Danny E. Adams

Kelley Drye & Warren, LLP

8000 Towers Crescent Drive, Suite 1200
Vienna, VA 22182

Ronald L. Ripley, Vice Pres. & Corp. Counsel
Dobson Communications Corporation

14201 Wireless Way

Oklahoma City, OK 73134

Debbie Goldman

Communications Workers of America
501 Third Street, NW

Washington, DC 20001

Andrew J. Shepard
1815 Maine
Lawrence, KS 66044

Craig Paul
2316 Free State Lane
Lawrence, KS 66047-2832

William Burley
2201 Sixth Street
Cuyahoga Falls, OH 44221

Richard P. Ekstrand
President and CEO

Rural Cellular Corporation
P.O. Box 2000
Alexandria, MN 56308

Gene Kimmelman, Dir. Of Advocacy
Consumers Union

1666 Connecticut Ave., NW, Suite 310
Washington, D.C. 20009

Mark Cooper, Dir. Of Research
Consumer Federation of America
1424 16" Street, NW
Washington, D. C. 20036

Peter M. Connolly

Holland & Knight, LLP

2099 Pennsylvania Ave., NW, Suite 100
Washington, D.C. 20006

Richard Giandomenico

Cobra Investigative Agency, Inc.
1499 W. Palmetto Park Rd., Ste 186
Boca Raton, FLL 33486

D.D. “Bud” Weiser
CEASA Group, Suite 325
9438 US Highway 19 N
Port Richey, FL. 34668

Donald R. Newcomb
121 Alverado Drive
Long Beach, MS 39560

Marlin Todd
228 Wainwright Rd.
Pineville, LA 71360-5944

Terry Portis, Executive Director

Self Help For Hard of Hearing People
7910 Woodmont Avenue, Ste 1200
Bethesda, MD 20814



Via e-mail:

Qualex International
(qualexint@aol.com)

Erin McGrath

Spectrum and Competition Policy Division
Wireless Telecommunications Bureau
(erin.mcgrath@fcc.gov)

Susan Singer

Spectrum and Competition Policy Division
Wireless Telecommunications Bureau
(susan.singer(@fcc.gov)

Kathy Harris

Mobility Division

Wireless Telecommunications Bureau
(kathy.harris@fcc.gov)

Linda Ray

Broadband Division

Wireless Telecommunications Bureau
(linda.ray@fcc.gov)

David Krech

Policy Division
International Bureau
(david.krech@fcc.gov)

Neil Dellar
Office of General Counsel
(neil.dellar@fcc.gov)

Donald Stockdale
Office of Strategic Planning and Policy Division
(donald.stockdale@fcc.gov)

Jeff Tobias
Public Safety and Critical Infrastructure Division

Wireless Telecommunications Bureau
(jeff.tobias@fcc.gov)

/s/ Richard S. Myers




