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LYNCH, Gircuit Judge. Puerto Rico has anintegrated bar: all

| awyers adm ttedto practicein Puerto Ri co nust jointhe Col egi o de
Abogados de Puerto Ri co (" Col egi 0"), the Puerto Ri co bar associ ati on.
As a condi tion of nenbership, attorneys nust purchase life insurance
fromthe Col egio's group lifeinsurance program The costs of that
i nsurance are far fromnegligible; insoneyears theinsurance prem um
has constituted 72% of the dues.

Carl os A. Ronero, Jr., anattorney admttedto practicein
Puerto Rico, filedacivil rights actionin federal district court
chal | engi ng t he mandatory |life insurance as a conditi on of Col egi o
menbership. He had earlier protestedtothe Colegioitself, tono
avail. Before the district court, each side noved for summary
judgnment. Romero argued that being conpelled to purchase life
i nsurance vi ol ated his First Amendnent rights intwo senses. First,
noti ng that conpel | ed menbershi p in abar associationinfringes on his
freedomof associ ation, he clai med that Puerto Rico'sinterestsin
promul gating t he statutory purposes of the bar may be sufficient to
overcomne his interest i n not bei ng conpell edto associ ate and pay dues,
but only in support of activities germane to the bar's legiti mte
pur poses. Mandatory purchase of |ife insurance as a condition of bar
menber shi p does not, he argued, neet this germaneness test. Second, he
stated that he believes in afree-market econonmy and i s opposed to

gover nnent - sponsor ed soci al prograns, especially for those who are not
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i ndigent. Thus, the mandatory |ife insurance provisionis contraryto
his political philosophy, and he objects to this non-incidental
expendi ture on ideol ogi cal grounds.

The Col egi o noved for summary j udgnent on t hree grounds: the
first twowerethat the statute of Iimtations had run and t hat Romero
had fail ed to exhaust adm ni strative renedies. The district court did
not address t hese argunents but di d adopt the Col egi 0' s third argunent
-- that Ronero's chal l enge di d not constitute a col orabl e claimof a
deprivation of any right of constitutional dinension. The court
reasoned that the Col egio had not, inits |life insurance program
engaged i n political or ideol ogi cal speech and, therefore, that there
was si nply no constitutional i ssue. The Col egi o of fered no argunent or
evi dence t hat mandatory |ife insuranceis germaneto the Col egio's
pur poses, other than saying that it is a nmenber benefit. Ronmero
appeal ed fromt he entry of summary j udgnent agai nst him W vacatethe
decision of the district court and remand with instructions.

I

Menbershipinthe Colegiois requiredby Puerto R co Act No.
43 of May 14, 1932, as aconditionto practicinglawin Puerto Ri co.
See P.R. Laws Ann. tit. 4, 8 774. The Colegiois authorizedto, and
does, require nmenbers to pay annual dues. Seeid. § 780. Failureto
pay t hese dues results i n suspensi on of nmenbership, seeid. 8§ 781, and

t hus suspensi on frompracticinglawin Puerto Rico. Section 772 of the
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statute sets forth the Col egi 0' s duties. The Col egi o has t he fol | owi ng
statutory duties:

(1) To cooperate inthe inprovenent of the adm nistration of

justice; (2) torender such reports and gi ve such advi ce as

t he Governnment may require of it; (3) todefendtherights

and i mMmunities of | awyers and to procure their enjoynent in

the courts of theliberty necessary for the proper exercise
of their noble profession; (4) to pronote fraternal
relati ons anong its nenbers[;] and (5) to mai ntain heal t hy
and strict professional norals anong the nenbers.
Id. 8§ 772. Aseparate sectionof the statute authorizes the Colegioto
engage i n ot her specifiedactivities. Seeid. 8 773. Anong the powers
grantedtothe Colegiois the power "to assi st menbers whoretire for
physi cal disability or ol d age, and the heirs or beneficiaries of those
who di e,"” through "the creation of nutual -ai d funds, insurance systens
and speci al funds."” 1d. 8 773(h). Although the statute says not hing
about the power of the Colegiotorequireits nenbers to buy i nsurance,
the Colegio has interpretedthe statutetogiveit this power. The
Suprene Court of Puerto R co has apparently not had t he opportunity to
consi der this question.

The Col egio offers health, disability, andlifeinsuranceto
its menbers. The health and di sability i nsurance are optional. The
lifeinsurance, however, is nandatory. More specifically, thereis no
provi sion allow ng anenber torefusethelife insurance coverage and

retainthe portion of his dues that woul d ot herw se have been spent on

l'ifeinsurance premuns. Asignificant percentage of nenbership dues
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isusedtopurchaselifeinsurance for Col egi o nenbers. From1990 to
1994, expenditures for |ifeinsurance equal ed approxi mately 70%of the
r evenue gener at ed by nmenbers' dues. Begi nningin 1996, because of an
i ncrease i n Col egi o menber shi p dues, life insurance prem uns began to
equal a |l esser percentage of the revenue generated fromdues. |n 1997,
for exanple, life insurance prem uns equal ed approxi mately 40% of
revenue from dues. None of these percentages is de mnims.!?
In 1982, two other Colegio nenmbers challenged the
constitutionality of nmandatory nmenbershi p and t he Col egi 0' s use of
menber shi p dues to pay for ideol ogi cal activities. For ahistory of

t hat extended litigation, seeSchneider v. Col egi 0 de Abogados, 187

F.3d 30, 33-38 (1st G r. 1999) (Lipez, J., concurring) ( Schneider X1).

I n 1992, inresponsetothat litigation, the Suprene Court of Puerto
Ri co establ i shed regul ati ons governi ng t he Col egi o' s use of nenber ship

dues. See Schnei der v. Col eqgi 0o de Abogados, 947 F. Supp. 34, 35-41

(D.P. R 1996) (Schneider 1X). These regulations set forth two

categories into which the Colegio's activities are to be grouped.
Category | activities include:

those activities that deal specifically withthe regulation
and wel fare of the profession, and whi ch seek to i nprove t he
quality of thelegal services offeredin our country. The
following activitiesfit intothis category: (a) maintaining
the noral and professional integrity of |awers; (b)

L | n addi tionto nmenbershi p dues, however, the Col egi o has
ot her revenue sources, nmaking it difficult to determ ne exactly what
percent age of dues was actually used to pay for life insurance.
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pronot i ng prof essi onal conpet ence anong [ Col egi 0] menbers in
order to inprove the |legal services offered to the
communi ty; (c) inplenmenting community outreach prograns]; |
and (d) inproving the functioning of the courts. Also
withinthis category are all those activities of asimlar
nat ure whi ch woul d benefit all bar nenbers, and al |l those
activities necessary for the admnistration of the
institution.

Suprene Court of Puerto Rico's Regul ations Relatingtothe Use of The
Col egi o De Abogados De Puerto Ri co Funds Deri ved Fromt he Paynent of
Dues And The Sal e of Notarial and Bar Stanps ("Puerto Ri co Suprene

Court Regul ations" or "Regul ations”), Rule 2(A) (1), offic. trans.

reprinted in Schneider IX, 947 F. Supp. at 37-41. Category II

activities include:
t hose activities whichinvolve community i ssues and needs
and wher e t he Bar Associ ation, throughits el ected bodi es or
of ficials, assunmes positions with ideol ogical overtones.
Whenever these activities depart fromthe first category of
services describedin[Category I], the possibility for
i deol ogi cal overtones i ncreases. Those activities which
have a conbi nati on of both categori es shall be consi dered
within this category.

ld. Rule 2(A)(2). The Regul ati ons establish a procedure by which

menber s who do not wishtocontributeto Category Il expenditures can

pay reduced dues. See id. Rule 5(B). The Regul ati ons al so establish

a Review Board, see id. Rule 8(A), with which nenbers may file
objections to activities "interns of classification or expense,"id.
Rul e 9(A)(2). Decisions of the ReviewBoard are appeal able to the
Suprenme Court of Puerto Rico. Seeid. Rule 9(F). The Col egi o does not

consi der expenditures for lifeinsurance premuns to be a Category |1
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expense, and t hus nenber s who obj ect to t hese expendi tures are unabl e
toutilizethe nmechanismoutlinedinthe Regul ations to deduct life
i nsurance prem uns fromtheir dues. The Suprene Court of Puerto Rico
has never addressed whet her mandatory |ifeinsuranceis properly a
Cat egory | expense under t he Regul ati ons or, i ndeed, whether it is
aut hori zed at all by the Regul ations.

Rorrer o becane a nenber of the Col egioin 1979, and si nce t hen
he has pai d annual nenbership dues. Beginning with his 1985 dues
payment, Ronero expressed to the Col egi o his oppositiontothe use of
hi s dues to pay for ideol ogical activities. Ronero has repeatedly
expressed his specific oppositiontothe use of his dues to purchase
l'ifeinsurance. In Novenber 1993, hefiled anotionwththe Review
Board t o have thi s expenditure recl assified sothat he coul d opt out.
Romero informed the Review Board that he did not need the life
i nsurance coverage and t hat conpul sory | ife insuranceis not rel evant
t o any of the purposes of the Col egi o set forth by t he Regul ations in
Rul e 2(A)(1). The Col egi o opposed this notion. The Revi ewBoard hel d
a hearing on April 29, 1994, for the sol e purpose of determ ning
whet her it had jurisdictionto consider Ronmero' s objection. Although
the ReviewBoardrules call for it toissue decisions within 30 days,
see Puerto Ri co Suprene Court Regul ati ons Rule 9(E), no deci si on had

been i ssued by Novenmber 1994.



I n Novermber 1994, Ronero withdrew his notion before the
Revi ew Board in favor of this litigation, filing suit against the
Col egio and its president, Harry Anduze, in federal district court.
Roner o asserted that requiring hi mto purchase |ife insurance coverage
vi ol ated his rights under the First Amendnent and t hat t he Col egi 0' s
failure to place di sputed anobunts i nto escrow vi ol at ed procedur al
saf eguards mandated by the United States Suprenme Court.?

The di strict court rul ed that the Col egi 0' s use of conpel | ed
nmenber shi p dues to purchase |ife insurance coverage for its nenbers did
not of fend t he First Amendnent. The court based this holdingonits
finding that the expenditures for |ifeinsurance did not constitute
i deol ogi cal or political expression. The court did not address
Romer o' s cl ai mregardi ng t he pl aci ng of di sput ed anounts i nto escrow
pendi ng the outcone of this litigation. Although the matter was
deci ded on a notion for summary judgnent, the court's deci si on was
based on a pure i ssue of | aw. whet her t he Suprene Court's case lawin
this area contai ned any germaneness requirenent.

2 Romero al so argued before the district court that the
Col egio's failure to refund to hi manounts previously placed into
escrow for other activities to which he had objected viol ated t he
United States Constitution, the Puerto Rico Constitution, and the |l aw
establ i shed by the United States Suprenme Court. The district court
found thi s cl ai mwas wi t hi n t he mandat e of t he Col egi o Revi ew Board and
didnot ruleonit. The anpbunts have since been refunded to Ronero,
and the matter is not before this court.
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On appeal Ronmero argues that the district court erredin
hol di ng t hat the conpell ed contributions tolife insurance do not
viol ate the First Anendnment since they do not i nvolve political or
i deol ogi cal expression.® Ronero says that the district court should
have exam ned t he expendi t ures t o det er mi ne whet her t hey are gernmane to
t he core purposes of the bar association, that is, the purposes
justifying conpel | ed menber shi p and t he concom tant i nfringenment on his

First Amendnent rights.# The Col egi 0 agrees with the district court

3 Rorrer o does not concede t hat t he expendi tures do not invol ve
political or ideol ogi cal expression. He argued before the district
court that he "favors free market forces and freedomof choice"” andis
"i deol ogi cal | y opposed” to "governnent sponsorshi p of state mandat ed
commerci al rel ationships.” He al so arguestothis court that being
conpelled to explain his ideological basis for objection to the
expendi tures woul d further violate his First Arendnent rights. Because
our deci si on does not rest upon t hese grounds, we do not address t hem
except tosay that it is far fromcl ear whether this argunent adds
much. Cf. Abood v. Detroit Bd. of Educ., 431 U S 209, 222-23 (1977).

4 Ronmero stated at oral argument that he has rai sed a Due
Process claimin addition to a First Amendnent claim While his
conplaint referred briefly to a Due Process viol ationunder the Fifth
and Fourteenth Anendnents, his notion for sunmary j udgnent relied
excl usively on the First Arendnment. Ronero asserts a Due Process claim
inafootnoteinhisbrief tothis court, but he provi des no ar gunent
or analysis. Thus, welimt our reviewto Ronero's First Amendnent
claim See United States v. Zannino, 895 F.2d 1, 17 (1st Cir. 1990)
("[1]ssues adverted to in a perfunctory manner, unacconpani ed by sone
effort at devel oped argunent ati on, are deened wai ved. "); Fed. R App.
P. 28(a) (statingthat the appellant's brief nust contain "a statenent
of issues presented for review' and argunent with respect to such
i ssues).

Mor eover, the Suprene Court expressly declinedto anal yze
uni on dues expendi tures under t he Fourteent h Amendnent Due Process
d ause i n Chi cago Teachers Union, Local No. 1 v. Hudson, 475 U. S. 292,
304 n. 13 (1986). The Court found that "the procedures required by the
First Amendnment al so provide the protection necessary for any
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t hat t here can be no First Amendnent vi ol ati on where t he conpel | ed
contributions do not support political or ideol ogical expression.

Rorero further clains, as he did beforethedistrict court,
that the Colegio' sfailuretoplacethe disputed!life insurance prem um
amount s i nt o escrow pendi ng t he outcone of this litigationviolatesthe
Fi rst Amendnent and t he mandat es of the United St ates Suprene Court.
I n response, the Col egi o states that it has pl aced sufficient anounts
inescrowto cover potentially objectionable activities, but it does
not cl ai mto have specifically placedthe portion of Ronero's dues used
for life insurance premuns into an escrow account. The Col egi o
contends that it shoul d not be required to pl ace anounts i nto escrow
that it uses to purchase |life insurance for Ronmero's benefit.

The Col egi 0 al so argues that evenif the district court erred
infindingnoFirst Amendnment viol ation, di sm ssal was appropri ate
because Ronero's suit istinme barred. It nolonger argues that Ronero
was required to exhaust the Review Board procedures.

1]
The di strict court entered summary judgnment based onits

interpretationof law Reviewis de novo. See National Foreign Trade

Council v. Natsios, 181 F.3d 38, 49 (1st Cir. 1999).

A. Ronero's First Anendnent Cl aim

1. Rel evant Law

deprivation of property." 1d.
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It iswell settledthat conditioningthe practice of | awon
menbershipinastate bar association does not itself violate the First

Anendrent. See Keller v. State Bar, 496 U. S. 1, 7-9 (1990); Lat hrop v.

Donohue, 367 U. S. 820, 842-43 (1961) (plurality opinion); id. at 849
(Harlan, J., concurring). Just as the national interest in peaceful

| abor rel ations justifies union shop provisions, see Abood v. Detroit

Bd. of Educ., 431 U. S. 209, 222-23 (1977), a state's interest in

"regul ati ng the | egal profession andinprovingthe quality of |egal
services," Keller, 496 U.S. at 13, simlarly justifies conpelled
menmbership in an integrated bar.> At the sane tinme, the Court has
recogni zed thereis aconstitutionally protectedright torefuseto

associ ate. See Abood, 431 U. S. at 233-36; Roberts v. United States

Jaycees, 468 U.S. 609, 623 (1984).

Two principles are nowwel | established. Thefirst is that,
i n the context of uni on shop provi sions, enpl oyees can be conpelledto
gi ve financi al support to union collective bargaining activities. See

Ellis v. Brotherhood of Ry., Airlineand S.S. Clerks, 466 U.S. 435,

447-48 (1984); Abood, 431 U. S. at 222-23. Even though "conpel [Ii ng]
enpl oyees financially to support their collective-bargaining
representative has an i npact upon their First Anendnent interests,”

this inpact is "constitutionally justified by the |egislative

5 An integrated, or unified, bar i s abar associationin which
menbership is statutorily required in order to practice | aw. See
Bl ack's Law Dictionary 143 (7th ed. 1999).
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assessnent of the i nportant contri bution of the union shop to the
systemof | abor rel ati ons establi shed by Congress."” Abood, 431 U. S. at
222. Enpl oyees can be nade to pay both the direct costs associ at ed
wi t h negoti ati ng and adm ni stering col | ecti ve-bargai ni ng agr eenents and
their share of the i ndirect expenses a union reasonably incurs in
performngits duties as their exclusiverepresentative. SeeHIis,
466 U. S. at 448. For exanpl e, conpel |l ed uni on dues may be used t o pay
for uni on conventi ons where nenbers el ect of ficers, establish goal s,
and "fornulate overall union policy." 1d. at 448-49.

The second principleis that enpl oyees cannot be conpel | ed
tocontributeto "ideol ogical activities not 'germane' tothe purpose
for whi ch conpel | ed association[is] justified: collective bargaining."
Keller, 496 U. S. at 13; see Abood, 431 U. S. at 235-36.

These sane two princi pl es apply to conpel | ed nenber shi p dues

for integrated bars. See Keller, 496 U. S. at 13-14. Anintegrated

state bar "may therefore constitutionally fund activities germaneto
[regul ating the | egal profession andinprovingthe quality of | egal
services] out of the mandatory dues of all nenbers.” |1d. at 14.
Consistent withEllis, this neans that attorneys may be conpelledto
pay their share of both direct and indirect expenses reasonably
i ncurred by the bar associ ati on as necessary to serve t hose pur poses.
An integrated state bar nmay not, however, conpel nenbers to fund

"activities of an ideol ogi cal nature" that are not germane to t he
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state'sinterest justifying conpelled nmenbership. 1d. For exanple, a
menber attorney cannot be conpelledto contributeto bar association
| obbyi ng efforts for gun control, seeid. at 15-16, but she may be
forced to contribute to bar association activities related to
di sci plining nembers for ethical code violations, see id.

This case raises a third i ssue: whether conpell ed bar
associ ati on dues nmay be used to fund non-i deol ogi cal and non- ger mane
activities. The Col egi 0' s basic argunent i s that the germaneness t est
i s used only injudgi ng whet her menbers may be char ged f or expenditures
of an i deol ogi cal nature. While the Supreme Court has not directly
addressed thi s questioninthe context of bar associations, thelogic
and | anguage of its reasoning in other cases convince us that the
district court erred in concluding that a germaneness inquiry is
irrelevant to Ronero' s constitutional challenge. There are two reasons
for our conclusion. The first is that the Court has consistently used
a germaneness test in the union context for non-ideol ogical
expendi tures. No reason has been presented to give attorneys who are
conmpel led to belongto anintegrated bar | ess protectionthanis given
enpl oyees who are conpel | ed to pay uni on dues, andKel | er suggests t he
two groups are entitledtothe sane protection. The secondis that the
Court' s deci si ons about conpel |l ed contributions toideol ogi cal speech
rei nforce, rather than undercut, a gernmaneness test for non-i deol ogi cal

expendi t ures.
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2. Compell ed Dues And Ger mane Pur poses

The germaneness requirenent in cases not involving
i deol ogi cal issues hasitsorigininthe Suprene Court's 1956 opi ni on

in Railway Enpl oyes' Dep't v. Hanson, 351 U. S. 225 (1956). The Court

uphel d agai nst a First Anendnent chal | enge an anendnent to t he Rai | way
Labor Act that all owed cl osed shop agreenents, notw t hstandi ng state
| aw. See id. at 236-38. Hanson was concerned withthe "free rider”
probl em that i s, non-union enpl oyees benefitting fromunion activities
wi t hout havingto pay for those activities. The Court heldthat "the
requi renment for financial support of the collective-bargai ni ng agency
by al | who receive the benefits of its work” was constitutional. 1d.
at 238. The Court al so expressly noted that "[i]f 'assessnents' arein
fact i nposed for purposes not germane to coll ective bargaining, a
di fferent probl emwoul d be presented.” 1d. at 235 (footnote omtted).
The Court | ater held that neither public sector nor private sector
enpl oyees coul d be conpel |l ed to pay for ideol ogical activitiesthat
wer e not germane to t he uni ons' purposes. See Abood, 431 U. S. at 234-
36.

The "di fferent problent alluded to i nHanson -- assessnents
i nposed for non-ideol ogical activities not gernmane to coll ective
bargai ning -- was taken up inEllis, acase addressing private sector
enpl oyees, see 466 U. S. at 439. The specific issue before the Court

was "the | egal ity of burdeni ng objecting enpl oyees with six specific
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uni on expenses that fall between the extrenes" of activities plainly
related to col |l ective bargaining and activities plainly political or
i deological. 1d. at 440. The Court reversed in part a deci sion
uphol di ng conpul sory paynent for all the expenditures, holdingthat the
uni on' s rebate schene was i nadequate and that it was error to permt
the union "to spend conpel | ed dues for its general litigation and
organi zing efforts.” 1d. at 441. Al though the decisionturnedon a
statutory interpretation of the Railway Labor Act, see id. at 444-55,
the Court was clear that its interpretation was required to avoid

constitutional difficulty, seeid. Later cases haveinterpretedEIlis

as setting forth constitutional rules, see Gickman v. Wl enan Bros. &

Elliott, Inc., 521 U. S. 457, 472 (1997); Lehnert v. EFerris Faculty

Ass'n, 500 U.S. 507, 516 (1991), and the Col egi o does not cont end
ot herw se.

The test used by the Court inreview ngthe six expenditures
was "whet her t he chal | enged expenditures are necessarily or reasonably
incurred for the purpose of perform ng the duties of an excl usive
representative of the enpl oyees in dealingwththe enpl oyer on | abor-
managenent issues.” Ellis, 466 U S. at 448. Under this test,
conpel | ed dues for expendi tures were uphel d for uni on conventi ons, for
de mnim s and incidental social activity expenses, and for portions of
a nmont hl y magazi ne ai med at communi cati ng wi t h menber s about basic

union activities (but not for portions of the magazi ne dedicatedto
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non- char geabl e uni on activities). Seeid. at 449-51, 456-57. The
Court said, however, that conpelled dues could not be used for
or gani zi ng expenses, findingthat the effort torecruit menbers from
out si de t he uni on shop "can afford only t he nost attenuated benefitsto
collective bargaining," id. at 452, and that the rati onal e of avoi di ng
the free rider problemdid not apply, seeid. The Court al so said that
t he uni on coul d not conpel paynent for litigation expenses not ari sing
out of the contract or not normally conducted by an excl usive
bar gai ni ng agent, despite the fact that there coul d be sone i ndi rect
benefit to uni on nenbers. Seeid. at 453. Thus, the Court refusedto
conpel paynment for non-ideol ogi cal expenditures® not "necessarily or
reasonably i ncurred for the purpose of" t he uni on shop arrangenent.
Id. at 448. These hol dings drive the conclusion that there is a
ger maneness requi renent before paynent may be conpel |l ed for non-
i deol ogi cal expenditures.’

O particular interest hereis howEllis handl edtheissue
of conpel | ed participationin adeath benefits programthat pai da $300

deat h benefit to workers' beneficiaries. The Court characterizedthis

6 W recognize that certain forns of "extraunit
litigation [are] . . . akin to lobbying in both kind and
effect," Lehnert, 500 U S at 528, and can thus result in
| deol ogi cal expenditures.

! We use "gernmaneness"” as shorthand for whether the
expendi tures are reasonabl e and necessary gi ven t he pur poses of the
or gani zati on.
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paynment, as it had inStreet, as presenting anissuethat fell between
the extrenes of expenditures that posed a free rider problemand
expenditures for political purposes. See id. at 453. The Court
acknow edged that sone trial courts had found t hat conpel | ed paynent s
t o support a death benefit system"were not reasonably necessary or
related to col | ecti ve bargai ni ng and coul d not be charged to obj ecting
enpl oyees." 1d. at 454. The Court al so acknow edged four argunents
made to support conpul sory dues for the death benefits:

1. "t hat death benefits have historically played an
I nportant role in | abor organi zations”

2. "that i nsurance benefits are a nandat ory subj ect of
bar gai ni ng"

3. t hat by a uni on' s provi di ng such benefits "rat her
t han seeki ng t hemfromthe enpl oyer,” theunionis
"inabetter positionto negotiate for additional
benefits or higher wages"

4. that the provision of death benefits "tends to
strengt hen the enployee's ties to the union”

Id. Utimtely the Court didnot have to resol ve the i ssue because
petitioners were nolonger involvedinthe death benefits system See
id. But it is useful to consider whether those four argunents are
avai |l abl e here. The Col egi o has present ed no evi dence t hat mandat ory
life insurance has historically played an inportant role in bar
associ ations. The second and third argunents are i napposi te because
bar associ ations inthose senses are not |i ke unions -- that is, they

do not engage i n bargai ni ng on behal f of their nmenbers. The fourth
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argument is weak, evenif it were nade here, because attorneys in
Puerto Rico are required not only to pay dues to t he Col egi o, but al so
t o becone nenbers of the Col egi 0. Thus, incentives for menbership are
beside the point. Cf. id. at 439 (explaining that the enpl oyees in
Ellis were requiredto pay dues but not to becone formal nenbers of the
uni on) .

The Colegiorelies heavilyonitsreadingof EIlis. First,
it points out that the Court didfindthat menbers coul d be charged for
soci al activity expenses. But those expenditures were de minims, see
id. at 450, and the Court found themto be germane, see id. at 449
(stating that the social activities were "sufficiently relatedto
[ col l ective bargai ning] to be chargedto all enpl oyees). That those
expenditures were chargeable is not an argument for permitting
conpel l ed contri butions to significant and non-ger mane expendi t ures.
Second, the Colegiorelies onlanguage inEllistothe effect that
requiring nenbers to pay for the soci al activity expenses i nvol ved no

addi tional infringenent of First Arendnent rights beyond t hat al r eady

occasi oned by conpel |l ed nenbership in the first place. But that
| anguage inEllis concerned the expenditures that the Court had f ound
to be germane, not those expenditures that were not gernmane. The
i nportance of that | anguage i s that even ger mane, non-i deol ogi cal
activities were subjectedto additional First Arendnent scrutiny. See

id. at 455-57.
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The Col egio's argunent in the end comes down to the
contention that the gernmaneness test applies only to sort through which
i deol ogi cal or political activities can be chargedto all nenbers,
despite their objections, and which cannot. It may be that a nore
serious infringenment on First Arendnent i nterests ari ses when nenbers
are conpel led to fund political speech than ari ses when t he obj ected-to
activities are non-political and non-ideological. And there is
scattered | anguage i n t he opi ni ons deal ing with ideol ogi cal activities
t hat coul d be read to support the Col egi o' s positionif read out of

context. See, e.qg., Keller, 496 U S. at 14 (stating that the

Cal i fornia Bar nay not conpel contributions to "activities of an
i deol ogi cal nature which fall outside of [germane] areas of activity");
Ellis, 466 U. S. at 447 (noting that a union "couldnot . . . collect
fromdi ssenting enpl oyees any suns for the support of ideol ogi cal
causes not germanetoits duties as coll ecti ve-bargai ning agent"). But
t hose unencunber ed and i sol at ed phrases are not convi nci ng. To say
t hat germaneness is thetest inideol ogi cal expenditure casesis not to
say that it is not also arelevant inquiry in cases involving non-
i deol ogi cal expenditures.

| f there were any doubt about thisinthe aftermath of Ellis,
t hat doubt has been nore than resolved in nore recent cases. In
Lehnert, the Court revi ewed the constitutional |imtations upon duesto

a public sector unionthat were required as a conditi on of enpl oynent.
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See 500 U. S. at 511. At issue were six categories of expenditures,
sone political or ideol ogical and sone not. The Court's opinionin
Lehnert unambi guously stated the test for chargeabl e activities,
whet her or not ideol ogical: "[C]hargeable activities nust (1) be

'germane' to collective-bargaining activity; (2) be justifiedhbythe

governnent's vital policyinterest inlabor peace and avoiding 'free
riders'; and (3) not significantly add to the burdeni ng of free speech
that is inherent in the allowance of an agency or union shop."
Lehnert, 500 U.S. at 519 (enphasis added).?

That there is a germaneness test with teeth is best
denonstrated by the agreenment of eight Justices in Lehnert to
i nval i date a teachers' union's use of conpell ed dues to pay for a
public rel ati ons canpai gn. See 500 U. S. at 528 (plurality opinion);
id. at 559 (Scalia, J., dissenting). The canpai gn was "designedto
enhance the reputation of the teaching profession.” Seeid. at 527-28
(internal quotation marks and citationomtted) (plurality opinion).
The expenditure was i nvalidated inthe face of two uni on argunents t hat
are also made by the Colegio in this case: that the expenditure

provi ded a benefit to uni on nenbers (whet her they wantedit or not) and

8 The three-part test was adopted by five nmenbers of the Court.
See Lehnert, 500 U.S. at 511. The four dissenting justices inLehnert
woul d have gone even further and al | owed enpl oyees t o be charged only
for duties aunionis obligatedto performby statute. Seeid. at 550
(Scalia, J., dissenting). Thus, all nine nmenbers of the court have
adopted a germaneness test.
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that it did not add significantly to the burden on First Amendment
ri ghts al ready occasi oned by conpel | ed nenbership. Seeid. at 528-29.
These sanme argunents are equally insufficient here.

The ger maneness t est has been reenphasi zed by t he Suprenme
Court nore recently. In dickmn the Court upheld a California
regul atory schenme requiring agricultural producerstocontributeto
generic advertising. See 521 U. S. at 472. Although the speech
i nvol ved was purely conmerci al and not i deol ogical, the Court relied on

t he Abood/ Lehnert/Keller |ine of cases and found that the generic

adverti si ng was "unquesti onably gernmane to the [ state's] purposes.”
Id. at 473. The four dissenting justices also agreed that the
conpel l ed contribution had first to nmeet a gernmaneness test. Seeid.
at 483-85 (Souter, J., dissenting).

The policy rational es underlying the Court's decisions al so
support our analysis. The very act of the state conpel |ling an enpl oyee
or an attorney to belong to or pay fees to a uni on or bar associ ati on

i mpli cat es that person's First Arendnent ri ght not to associate.® See

° That act of conpul sioninforcingattorneys to belongto an
i nt egrat ed bar di stingui shes this case fromthe cases where peopl e
voluntarily associ ate and t he governnent then perm ssibly prohibits
di scrimnation by the private actors inthe association. See, e.qg.,
Roberts v. United States Jaycees, 468 U.S. 609, 621-30 (1984). Evenin
the latter situation, the Court inquires as to germaneness in a
different sense: the initial inquiry is into the organization's
pur poses, seeid. at 618-21, foll owed by an i nquiry i nto whet her t he
gover nnent regul ati on i npedes the organi zation fromengaginginits
protected activities or inthe expression of its views, seeid. at 621-
29.
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Ellis, 466 U.S. at 455. In both situations, strong publicinterests
justify theintrusion, and the ger maneness test guarant ees t hat t hese
public interests are being served by any challenged activity.
Conpel I'i ng financi al support for activities wholly unrelatedto those
public interests, however, changes the bal ance and weakens the
justification that supported the intrusion on First Amendnent
associ ational interestsinthefirst place. Sinply stated, that an
i ndi vi dual rmay be conpel | ed t o associ ate and financially contribute for
sone purposes does not nean she nay be conpell ed to associ ate and

financially contribute for all purposes. . Mrrowv. State Bar, 188

F.3d 1174, 1177 (9th Cir. 1999) (holding that there is no First
Amendnent viol ation where attorneys in an i ntegrated bar are not
"conpell ed to associate in any way with the [bar's] political
activities"). Wthout this gernmaneness check, once a person is
conpell ed tojoinand support a bar associ ation for | egitimate reasons,
she coul d be forced to pay for any bar activity for any reason or no
reason, as long as it did not involve political or ideological
expression. Under the Col egi o' s theory, for exanple, it coul d mandat e
t hat nmenbers joinits life insurance programand then spend 99% of
menber dues on life insurance.

I n at | east one sense, conpel | ed fi nanci al support for a bar
associ ation, as here, presents a weaker justification for intrusionon

Fi rst Arendnent associ ational rights thanthe justification presented
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i nunion cases. Although the Court inKeller anal yzed conpel | ed bar
associ ati on expenditures for ideol ogi cal purposes under the sane
framework it uses for union cases, see 496 U. S. at 12-14, there are
inportant differencesinthe two situations. Conpelled expenditures
for unionactivities arejustifiedby anational interest, expressedin
federal | egislation, ai med at securi ng peaceful | abor rel ati ons by
conpel l'ing enpl oyers to allowunion activity andto recogni ze duly
el ected union representatives. This systemexists, in part, because of
t he weakened bar gai ni ng positionin whichlabor woul d ot herw se be
| eft, see Abood, 431 U. S. at 220-21, and because of the "freerider"
probl ens t hat woul d exi st i f enpl oyees were not conpell ed to pay their
share of collective bargaining activity, see Ellis, 466 U. S. at 447.
As aresult, leeway is granted to uni ons to spend conpel | ed dues on
reasonably related activities.

It is much harder to argue t hat attorneys need t he protection
of an integrated bar associ ationto conpeteinthe nmarketplace. Mny
states do not have integrated bars, and their attorneys have conpet ed
inthe marketpl ace. The interests recogni zed by t he Suprene Court as
justifyingintegrated bar associations are largely for the benefit of
the public, not for the attorneys. Further, the "freerider" problem
isinherent inaunion's collective bargainingactivities; it is not
i nherent inmany of the activities of a bar association. Indeed, it is

far fromclear that the dispute in this case about mandatory life
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i nsurance presents any "free rider" problemat all. The Colegio
asserted at oral argunent that it thought it woul d be unabl e to acquire
i nsurance at the sanerateit currently doesif it all owed nenbersto
opt out, but thisisnot a"freerider" problem andthereis, inany
event, no evidence onthis point. W note that the Col egi o has chosen
to offer health and disability insurance on an optional basis.
The Col egi 0' s proposed test al so suffers fromthe fl aw of
assum ng thereis al ways a bright Ii ne between i deol ogi cal and non-
i deol ogi cal expenditures and thus that thereis little need for a
ger maneness test. That is not always so. As the Court itself notedin
Keller, only "the extrene ends of the spectrumare clear.” 496 U. S. at

15; see also Abood, 431 U.S. at 236.

Thus, the district court was in error in concludingthat
ger maneness played noroleinits anal ysis of Ronero' s constitutional

chal | enge. 10

10 In dicta in the earlier litigation involving a First
Amendnent chal | enge to t he use of Col egi o nenber shi p dues, this court
did state that conpelling nenbers to fund non-i deol ogi cal and non-
germane activities such as life insurance did not offend the
Constitution. See Schneider v. Col egi o de Abogados, 917 F. 2d 620, 632
(1st Gr. 1990) ( Schneider M I1). The question whet her conpel | ed dues
coul d be used to purchase life insurance was not at i ssue before the
Schneider V11 court, though, and so t he i ssue was t he subj ect neit her
of evidence nor of briefing. Inany case, Schneider Vi1l pre-datedthe
Suprene Court's decisions inlLehnert anddickman, and we ar e bound by
t hose deci sions. See Wllianms v. Ashl and Eng' g Co., 45 F. 3d 588, 592
(1st Cir. 1995).

We are awar e t hat our hol ding conflicts withthe | anguage,
i f not the holding, inthe Seventh Grcuit's decisioninThiel v. State
Bar, 94 F. 3d 399 (7th Cir. 1996). W respectfully disagree, tothe
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3. The Record Does Not Establish That Mandatory Life | nsurance |Is

CGer mane

I nlight of our holding, the district court erredinfailing
to determ ne whether conpelling nmenbers to purchase group life
insurance i s germane to "regul ating the | egal profession and i nprovi ng
the quality of | egal services" inPuerto Rco. Keller, 496 U.S. at 13.
We coul d nonet hel ess affirmentry of sunmary judgnent if the record
showed i ndi sputably that this requirement was gernmane. The record does
not permt any such conclusion. At his deposition, the president of
t he Col egi o stated that requiring attorneys to purchase |life insurance
was gernmane to "the dut[y] of the[Clolegioto care for the benefit of
its menbers,"” but providedno further explanation. He admttedthat it
was not germane to regulating the | egal profession, pronoting
pr of essi onal conpetence, inproving the quality of | egal services,
mai ntai ning the noral and professional integrity of |awers, or

i nprovi ng the functioning of the courts -- the purposes of the Col egi o

extent that court stated that the First Amendnent does not preclude the
use of mandatory bar associ ati on dues to fund non-i deol ogi cal, non-
germane activities when the expenditures arenot demnims. Seeid.
at 405. TheThi el court went onto hold, though, that the chall enged
activitieswereinfact germane. See id. The court also specifically
noted its disagreement with the plaintiff's assertion that the
W sconsin Bar was "atip of germane activities ontop of anon-germane
iceberg.” 1d. Inthe present case, therecordreflects that for a
nunber of years t he Col egi o spent approxi mately 70%of nenbers' dues on
life insurance.
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as described by the Puerto Rico Suprene Court Regul ations in Rule
2(A) (1)1

The Col egi o argues that the life insurance benefits all
menbers, but thisis not sufficient tomke it germane. Thelehnert
Court rejectedthe claimthat menbers of ateachers' union coul d be
conpel l ed to pay for a public relations canpai gn desi gned to enhance

t he reput ati on of the teachi ng profession. See Lehnert, 500 U. S. at

528 (plurality opinion); id. at 559 (Scalia, J., dissenting). Even
t hough this expenditure benefitted all mnmenbers, it was not
"sufficiently related to the union's coll ective-bargai ning functions to
justify conpel ling di ssenting enpl oyees to support it." ld. at 528
(plurality opinion).?*?

Li kewi se, theElis Court's di scussion of social activities
makes cl ear that the activities were germane because t hey benefitted
theunionandits nenbers inways relatedtothe union's purposes. See

466 U. S. at 449-50. Perhaps as aresult of its position that, as a

1 Rul e 2(A) (1) descri bes one ot her purpose of the Col egio --
"i npl ementing communi ty outreach prograns.” The Col egi o presi dent
stated at his deposition that conpelling nenbers to purchase life
i nsurance m ght serve this purpose.

12 The Lehnert plurality di d uphol d expenditures for portions
of an internal union publication, see 500 U.S. at 529 (plurality
opinion), just asEllis had done, see 466 U. S. at 450-51. The cont ext
of the plurality's statement inLehnert that the chall enged content in
t he uni on publicationwas "for the benefit of all,"” 500 U.S. at 529
(plurality opinion), nakes cl ear that the plurality meant that the
mat eri al benefitted nenbers in ways gernane to the union's purposes.
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matter of | aw, a ger naneness test was not rel evant, the Col egi o put on
no evi dence as to howt he benefit nenbers recei ve fromits purchase of
lifeinsuranceis directlyor indirectlyrelatedtothe intereststhat
justify conpel | ed nenbership. O perhaps thereis no such evi dence.
It is far fromobvious that the requi rement is germane. Thus, the
district court's opinion my not be sustained on that ground.

We next consi der whet her t here are ot her grounds t hat woul d
permt affirmance and conclude there are not.

B. The Statute OfF Limtations

The Col egi 0 argues that Ronmero's claimistine barredas it
was not brought withinthe one year statute of limtations applicable

to § 1983 actions in Puerto Rico, see Carreras-Rosa v. Alves-Guz, 127

F.3d 172, 174 (1st Cir. 1997). According to the Colegio, the
[imtations periodbegantorunin 1979, when Ronero was first required
to contribute mandatory dues to life i nsurance prem uns, or, at a
m ni mum in 1992, when Ronmero cl ai ns he first becane aware t hat t he
paynments m ght constitute a constitutional violation. Under the
Col egi 0' s theory, Ronero had one year to assert a violation of his
constitutional rights; after that, he forever lost his ability to do
so.

This, of course, is not correct. As Romero argues in
response, annual | y conpel | ed expenditures al | egedly viol ate his First

Amendnment rights with every newdues paynent. Thisis not asuit based
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upon a speci fic i nstance of unconstitutional conduct resultingin harm
such as an unl awful entry into one's hone, for whichone has alimted
periodinwhichtoseekrelief. Instead, since 1979, the Col egi 0 has
requi red Ronero to contributetolifeinsurance premuns annually. The
situationis simlar, but not identical to, the serial, continuing
violation doctrine in enploynment law. In this case, conpelled
contributions were nade duringthelimtations period (regardl ess of
what year the period began runni ng, as t hey have been nade every year),

and every contribution "constitut[ed] a separate [actionabl e] wong."

Muni z- Cabrero v. Rui z, 23 F. 3d 607, 610 (1st G r. 1994) (quotingJensen

v. Frank, 912 F. 2d 517, 522 (1st Cr. 1990)); cf. Bazenpre v. Fri day,

478 U. S. 385, 395-96 (1986) ("Each week' s paycheck that delivers | ess
toablackthantoasimlarly situated whiteis awong acti onabl e
under Title VII, regardl ess of the fact that this pattern was begun
prior tothe effectivedate of TitleVII."). Here, we "permt suit on
| at er wrongs where a wrongdoer woul d ot herwi se be able to repeat a
wrongful act indefinitely nmerely because the first instance of

wr ongdoi ng was not tinely chal |l enged.” Thomas v. East man Kodak Co. ,

183 F.3d 38, 54 (1st Cir. 1999). Ronero's suit is not tine barred.

C. Pl aci ng Di sputed Funds In Escrow

I nadditionto his broader First Amendnment cl aim Romero
argues that the Colegio has failed to follow the Supreme Court's

mandat ed procedures for handling di sputed funds. Heis correct. If
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t he Col egi 0 uses Ronero' s dues to pay |life insurance prem uns, thenit
has effectively "obtain[ed] aninvoluntary | oan for purposes to which
[ Romero] objects.” Ellis, 466 U. S. at 444. Thus, "[a] pure rebate
approach i s i nadequate." 1d. at 443. Because of the concern t hat
obj ecti ng menbers not be conpel |l ed to support, eveninthe formof
| oans, activities to whichthey have First Amendnent obj ections, the
Suprenme Court held in Hudson that unions nust place into escrow
"amount s reasonabl y i n di sput e whi | e such chal | enges are pending." 1d.
at 310. W see no reason why an i nt egrat ed bar associ ati on shoul d be
held to a | esser standard.

The Col egi o cl ai ns t hat sufficient funds exist inthe escrow
account to cover any di sputed anounts. This argunent m sses t he nmarKk.
Romero' s conpl aint is that his dues are being used for a purposeto
whi ch he objects, andthisis exactly theissueto whichthe Suprene
Court was respondi ng i nHudson when it hel d t hat di sputed funds nust be
pl aced i nto escrow.

The Col egi 0 al so argues t hat Romer o cannot be heard t o denand
t hat di sput ed anounts be pl aced i nt o escrow because he has "benefitted"
fromthe life insurance coverage. Ronmero does not want the life
i nsurance cover age t hough, and has only "benefitted" fromit because
t he Col egi o has not provided himw th any way to opt out. That he
filledout beneficiary fornms for Iifeinsurance he was conpelledto

pur chase does not make it i nconsistent for hi mto argue that hein fact
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does not want the lifeinsurance and that his dues shoul d not be used
to pay for it.

As to past paynments, the Col egi o' s argunent has sone wei ght.
Al t hough Ronero did not want the lifeinsurance, he has had t he benefit
of the policy. InEllis the Supreme Court doubted that the equities
permttedarefundtothose who had objectedto contributingtothe
deat h benefits plan, since they had enjoyed "a formof i nsurance." 466
U.S. at 454-55.

Injunctiverelief is different, however, as the Suprene Court

noted in Ellis. See id. at 454. Thus, Ronero is entitled to a

prelimnary injunction prohibitingthe Colegiofromcollectingfromhim
t hat portion of his future dues attributable to the mandatory life
i nsurance during the pendency of thislitigation. Heis not, however,
necessarily entitledtothe benefits of thelifeinsurance programin
theinterim Aprelimnaryinjunction, rather than an escroworder, is
appropri ate here as an equi tabl e renedy because it i s not clear, on
this record, whether there could be a concom tant adjustnment of
benefits wi th an adj ust nent i n paynent, and because t he Col egi o has had
t he benefit of al nost fifteen years of objected-to paynent. On renand,

the district court should enter an appropriate order to this effect.
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|V

The district court was wong to concl ude that Romero has no
constitutional clai mandthus to have entered summary j udgnent for the
Col egi o on that ground. It was al so wong not to have requiredthe
Col egi o to place the i nsurance-rel ated portion of Romero's dues into
escroworiginally. Normally, we would sinply remand this matter for
further proceedingsinthedistrict court. But thereis an underlying
i ssue, addressed by neither the parties nor the district court. That
issue is whether the Colegio's conpelling the purchase of life
i nsurance i s consi stent with and aut hori zed by the | aws of Puerto Ri co
regul ati ng adm ssions to the bar, as i nterpreted and established by t he
Suprenme Court of Puerto Ri co. The Suprene Court of Puerto Rico has hel d
that it al one control s adm ssiontothe bar andthat | egislationis

nerely advi sory. See Ex parte Ji ménez-Sanjurjo, 55 P.R R 51, 52-54

(1939). The court has al so saidthat Puerto Ri co Act No. 43 of May 14,
1932, P.R Laws Ann. tit. 4, 8 771 et seq., which created t he Col egi o,
is "satisfactory legislation to aid [the] court in regulating
adm ssions to the bar and t he conduct of its nmenbers." 1nre Bosch, 65
P.R R 232, 235 (1945).

In light of the Supreme Court of Puerto Rico's plenary
authority over regul ation of the Puerto Ri co bar, we see a nunber of
i mportant issues. First, it isnot at all clear that 8§ 773(h), which

aut horizes the Colegio "to assist nenbers . . . and the heirs or
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beneficiaries of those who die" through "the creation of

i nsurance systens," authorizes the Colegio to mandate that life
i nsurance be purchased t hrough t he bar's programas a condi ti on of bar
menber shi p. Second, evenif the statute could be soread, thereis the
guesti on of whet her t he Suprenme Court of Puerto Ricowuldtakethis

advi ce fromthe |l egi sl ature. See Ji ménez-Sanjurjo, 55 P.R R at 52-54.

Third, thereis theissue of whether conpellingthe purchase of life
insurance is authorized by the Supreme Court of Puerto Rico's
Regul ations and, if so, whether the life insurance expenditureis
properly categorized. Finally, there is the question of howthe
Suprene Court of Puerto Rico wouldviewthese issues consistent with
the rights of individual s under the |l aws and Constitution of Puerto

Ri co. See Romany v. Col eqgi 0 de Abogados, 742 F.2d 32, 40 (1st Cir.

1984) .
Federal courts are reluctant to deci de questions of federal

| awunnecessarily. See Harris County Comm rs Court v. Moore, 420 U. S.

77, 83-84 (1975); Railroad Gommin v. Pullman Go., 312 U. S. 496, 500-501
(1941). We believeit appropriate for thedistrict court onremandto
certify the questions of Puerto Rican | aw descri bed above to the
Suprenme Court of Puerto Rico pursuant toits Rule 27, P. R Laws Ann.

tit 4, App. I-A. Cf. Arizonans For Oficial English v. Arizona, 520

U.S. 43, 76-80 (1997) (discussing benefits of certifyingunsettled

guestions of statelawto the state's highest court). The district
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court isdirectedonremandto certify the follow ng questiontothe
Suprene Court of Puerto Rico:

| s the Col egi o de Abogados de Puerto Rico authorized to

conpel nmenbers to purchase |ife insurance coverage t hrough

t he Col egio as a condition of nenbership in the bar of

Puerto Ri co?
The federal courts woul d al so wel cone t he advi ce and comrent s of t he
Suprene Court of Puerto Ri co on any ot her aspect of Puerto Rican | aw
that it deens relevant to the proper resolution of this case. The
district court is further directed to provide the Supreme Court of
Puerto Rrcowthcertifiedcopies of therecord, the parties' briefs
and appendices filed in this court, and this opinion.

This is essentially the procedurethis court followedin
Romany, with the i mmaterial difference that i nRomany there was an
ongoi ng Puerto Rican court proceeding. See 742 F.2d at 39-40.
Abst ention whil e the Suprenme Court of Puerto Rico considers these
I ssues serves a nunber of interests. It recognizes the uni que rol e of

t he Suprene Court of Puerto Ricoin governing attorneys of its bar, see

id. at 42; cf. Moore, 420 U. S. at 83-84, and it may obvi ate t he need

for final resol ution of the question on federal Constitutional grounds,

see id.; Harrison v. NAACP, 360 U.S. 167, 177 (1959). Moreover,
“[t] hrough certification of novel or unsettl ed questions of [Puerto
Rico] lawfor authoritative answers by [ Puerto Ri co's] hi ghest court,

a federal court may save 'tine, energy, and resources and hel [p] build
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a cooperative judicial federalism"'" Arizonans, 520 U S. at 77

(quoting Lehman Bros. v. Schein, 416 U. S. 386, 391 (1974)).

We remand the case to the district court to enter the
prelimnary injunction and then to abstain, while retaining
jurisdiction, "thus allowi ng the Suprene Court of Puerto Rico a
reasonabletinewithinwhichtoreviewthe Colegio' s [interpretation of
its powers at issue here], and to accept, reject or nodify it."
Romany, 742 F.2d at 39.

So ordered.
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