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DIGEST 

N o t w i t h s t a n d i n g  a 1 9 8 6  m o d i f i c a t i o n  t o  a d i v o r c e  d e c r e e  
q i v i n g  h e r  a d i r e c t  i n t e r e s t  i n  h e r  f o r m e r  h u s b a n d ‘ s  re t i red 
pay, t h e  former s p o u s e  of a retired U.S. A r m y  member is  n o t  
e n t i t l e d  to r e c e i v e  d i rec t  payments  f rom t h e  re t i red pay  of 
t h e  s e r v i c e  member s i n c e  t h e  o r i g i n a l  d i v o r c e  d e c r e e  i s s u e d  
i n  1977 awarded t h e  r e t i r e d  p a y  s o l e l y  t o  t h e  member. 
A c c o r d i n g  to  t h e  Uniformed S e r v i c e s  Former S p o u s e s ’  
P r o t e c t i o n  A c t  and implemen t ing  r e g u l a t i o n s ,  a s u b s e q u e n t  
amendment o f  a c o u r t  order i s s u e d  o n  or a f t e r  J u n e  26,  1981, 
t o  p r o v i d e  f o r  a d i v i s i o n  of r e t i r e d  pay  as property is 
u n e n f o r c e a b l e .  

DECISION 

T h i s  d e c i s i o n  c o n c e r n s  w h e t h e r  t h e  U.S.  Army p r o p e r l y  d e n i e d  
Mrs. P h y l l i s  M. T h a r p ’ s  a p p l i c a t i o n  for  d i r e c t  paymen t s  f rom 
t h e  r e t i r e d  pay  of F i r s t  S e r g e a n t  E r n e s t  N. T h a r p  as c a l l e d  
f o r  by a 1986 m o d i f i e d  d i v o r c e  d e c r e e  i s s u e d  by a Washington  
c o u r t .  A f t e r  r e v i e w i n g  t h e  i n f o r m a t i o n  before u s ,  we h o l d  
t h a t  t h e  U.S. Army acted correctly s i n c e  i t  h a s  no  a u t h o r i t y  
to  make d i r e c t  paymen t s  to  S e r g e a n t  T h a r p ’ s  former s p o u s e  
f rom h i s  retired pay  i n  t h e  c i r c u m s t a n c e s  of t h i s  case. 

BACKGROUND 

The  T h a r p s  were married o n  J a n u a r y  21,  1946 ,  and d i v o r c e d  
i n  t h e  S t a t e  of Wash inq ton  o n  November 1 7 ,  1977.  I n  i t s  
d e c r e e  of d i v o r c e  t h e  court s t a t e d :  “The p l a i n t i f f  
[ S e r g e a n t  T h a r p ]  s h o u l d  be awarded a s  h i s  sole and separa te  
p r o p e r t y ,  free and c lear  of any  and a l l  claims of t h e  
d e f e n d a n t  . . . a l l  r e t i r e m e n t  b e n e f i t s  and o t h e r  p e n s i o n  
r i g h t s  t h e  p l a i n t i f f  h a s  a c c u m u l a t e d  i n c i d e n t  t o  h i s  employ- 
ment .”  I n  t u r n ,  Mrs. T h a r p  was awarded “ i n  l i e u  of a n  
i n t e re s t  i n  t h e  r e t i r e m e n t  b e n e f i t s  a c c r u e d  for t h e  b e n e f i t  
of t h e  p l a i n t i f f  i n c i d e n t  to  h i s  employment d u r i n g  t h e  
m a r r i a g e  o f  t h e  p a r t i e s  a judgmen t  i n  t h e  sum of 

I 



$44,877.72 .  . . . I t  S e r g e a n t  T h a r p  was t o  make mon th ly  pay- 
m e n t s  of  $358.38 u n t i l  t h i s  judgment  was p a i d .  

Mrs. T h a r p  l a t e r  b r o u g h t  a n  a c t i o n  i n  t h e  c o u r t  which had 
g r a n t e d  t h e  d i v o r c e  and t h i s  c o u r t  e n t e r e d  a n  O r d e r  V a c a t i n g  
Decree which  m o d i f i e d  t h e  o r i g i n a l  o r d e r  so as t o  g i v e  
Mrs. T h a r p  a n  i n t e r e s t  i n  S e r g e a n t  T h a r p ' s  r e t i r e d  pay. 
T h i s  o r d e r  was i s s u e d  o n  October 1 3 ,  1986.  S e r g e a n t  T h a r p  
a p p e a l e d  t h i s  new o r d e r  and t h e  C o u r t  of A p p e a l s  for t h e  
S t a t e  of Washington  affirmed t h e  t r i a l  c o u r t .  

The A r m y  r e f u s e d  to  honor  t h e  1986  c o u r t  o r d e r  and make 
d i r e c t  paymen t s  t o  Mrs. Tharp o n  t h e  b a s i s  t h a t  f o r  p u r p o s e s  
of making d i r e c t  payments  t o  Mrs. T h a r p  t h e  c o u r t  order was 
u n e n f o r c e a b l e .  

DISCUSSION 

W i t h  t h e  p a s s a g e  o f  t h e  Uni formed S e r v i c e s  Former S p o u s e s '  
P r o t e c t i o n  A c t , l /  which  added  s e c t i o n  1 4 0 8 ( d )  t o  t i t l e  1 0  of 
t h e  U n i t e d  S t a t e s  Code, f o r m e r  s p o u s e s  o f  re t i red service 
members became e l i g i b l e  to  r e c e i v e  d i r e c t  payments  of a 
p o r t i o n  of t h e i r  former s p o u s e ' s  m i l i t a r y  r e t i r e d  pay  t o  
s a t i s f y  a c o u r t - o r d e r e d  d i v i s i o n  of property.  However, 
s e c t i o n  d 0 0 6 ( b )  o f  t h e  Act/, 1 0  U.S.C. S 1408  n o t e ,  p r o v i d e s  
t h a t  i n  t h e  case of a c o u r t  o r d e r  t h a t  became f i n a l  b e f o r e  
J u n e  26 ,  1 9 8 1 ,  payments  u n d e r  s e c t i o n  1 4 0 8 ( d )  "may o n l y  be 
made i n  a c c o r d a n c e  w i t h  s u c h  o r d e r  a s  i n  e f f e c t  on  s u c h  d a t e  
and  w i t h o u t  r e g a r d  t o  a n y  s u b s e q u e n t  m o d i f i c a t i o n s . "  S e e  - a l s o  32 C.F.R. S 6 3 . 6 ( c ) ( 7 )  ( 1 9 8 6 ) ,  which  s ta tes  i n  pert'l- 
n e n t  p a r t  t h a t :  

''A m o d i f i c a t i o n  o n  or a f t e r  J u n e  26, 1981 ,  o f  a 
c o u r t  o r d e r  t h a t  o r i g i n a l l y  awarded  a d i v i s i o n  of 
r e t i r e d  pay as p r o p e r t y  b e f o r e  J u n e  26 ,  1981,  may 
be honored  f o r  s u b s e q u e n t  c o u r t - o r d e r e d  c h a n g e s  
made for c l a r i f i c a t i o n ,  s u c h  as t h e  i n t e r p r e t a t i o n  
of a c o m p u t a t i o n  formula i n  t h e  o r i g i n a l  c o u r t  
order. F o r  c o u r t  o r d e r s  i s s u e d  b e f o r e  J u n e  26,  
1 9 8 1 ,  s u b s e q u e n t  amendments a f t e r  t h a t  d a t e  to  
p r o v i d e  f o r  a d i v i s i o n  of re t i red  pay a s  p r o p e r t y  
are u n e n f o r c e a b l e  u n d e r  t h i s  pa r t . "  

IJ P u b l i c  L a w  97-252: tA+le  X, s 1 0 2 ( a ) ,  S e p t .  8 ,  1982 ,  
96 S t a t .  730. F o r  a d i s c u s s i o n  o f  t h e  p u r p o s e  o f  t h i s  A c t ,  - see 6 3  Comp.  Gen. 322 ( 1 9 8 4 ) .  
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CONCLUSION 

We agree w i t h  t h e  Army's c o n c l u s i o n  t h a t  t h e  1986 o r d e r  is 
a n  u n e n f o r c e a b l e  amendment t o  t h e  1977 d i v o r c e  d e c r e e .  The 
1 9 8 6  o r d e r  d o e s  n o t  c l a r i f y  t h e  1 9 7 7  d e c r e e ,  b u t  m o d i f i e s  
and  a l t e r s  t h e  o r i g i n a l  award t o  Mrs. T h a r p  by  g i v i n g  h e r  a n  
i n t e r e s t  i n  S e r g e a n t  T h a r p ' s  re t i red  pay  c o n t r a r y  t o  t h e  
l a n g u a g e  o f  t h e  c o u r t ' s  1977 o r d e r .  The p l a i n  l a n g u a g e  of 
t h e  s t a t u t e  and i t s  implemen t ing  r e g u l a t i o n s  s p e c i f i c a l l y  
r e n d e r  t h i s  t y p e  of m o d i f i c a t i o n  u n e n f o r c e a b l e .  

A c c o r d i n g l y ,  w e  h o l d  t h a t  t h e  U . S .  Army p r o p e r l y  h a s  d e n i e d  
Mrs. T h a r p ' s  a p p l i c a t i o n  f o r  d i r e c t  paymen t s  from h e r  f o r m e r  
h u s b a n d ' s  r e t i r e d  pay.  

Comptroller G e n e r a l  
of t h e  U n i t e d  S ta tes  
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