IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

ALMELLA STARKS-UMOJA,
Plaintiff,
No. 01-2878 M1/A

v.

FEDERAL EXPRESS CORPORATION,

N e e e e P N P

Defendant.

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT
ORDER DENYING DEFENDANT’S MOTION TO DEEM DEFENDANT’S STATEMENT OF
UNDISPUTED MATERIAL FACTS AS ADMITTED
AND
ORDER GRANTING IN PART AND DENYING IN PART DEFENDANT’S MOTION TO
STRIKE UNAUTHENTICATED EXHIBITS

Before the Court is Defendant’s Motion for Summary Judgnent,
filed April 1, 2003. Plaintiff responded in opposition on May 2,
2003. For the follow ng reasons, the Court GRANTS Defendant’s

nmotion for sunmary judgnent.?

! Def endant al so filed a Suppl enental Mtion for Summary

Judgnent on July 25, 2003. In the supplenental notion, Defendant
argues that Plaintiff should be judicially estopped from pursuing
her disability discrimnation claimbecause she failed to report
this case as a potential asset in her personal bankruptcy case.
Plaintiff responded in opposition to the suppl enental notion on
August 25, 2003. Because the Court has determined that it is
appropriate to dism ss this case based on the substantive grounds
presented in the first notion for summary judgnent, the Court
does not address the nerits of the supplenental notion.
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I. Motion to Deem Defendant’s Statement of Undisputed Facts as
Admitted

Plaintiff’s initial Response to Defendant’s Statenent of
Undi sputed Material Facts, filed May 2, 2003, did not conply with
Local Rule 7.2(d)(3). Plaintiff nerely remarked “Di sputed” in
response to Defendant’s statenents w thout explaining the reasons
for her disagreenments and without referencing or attaching copies
of the record in support of her positions. Defendant filed a
notion to deemits statement of undisputed facts as admtted on
May 12, 2003 due to Plaintiff’'s failure to properly respond.

Long after the time for responding to the summary judgnent
nmoti on had expired, and after Defendant had filed the notion to
deemits statenment of material facts as admtted, Plaintiff filed
her Anended Responses to Defendant’s Statenent of Undi sputed
Material Facts on June 27, 2003. Plaintiff maintained that
Def endant’ s statenment of material facts was too | engthy and she
coul d not prepare a conplete response within the tine allotted.
In that regard, the Court notes that the appropriate course of
action woul d have been to request an extension of tinme, rather
than filing an inconplete response that failed to conply with the
| ocal rules. However, in the interest of permtting Plaintiff to
fully present her clains the Court has considered Plaintiff’s
|ate-filed responses and the Court DEN ES Defendant’s notion to

deemits undisputed facts as admtted.



II. Motion to Strike Certain Exhibits

In her initial response to the notion for summary judgnent,
Plaintiff also failed to properly authenticate a nunber of the
exhibits filed along with her response to Defendant’s notion for
summary judgnent in accordance with the requirenments of Federal
Rule of Civil Procedure 56(e). Exhibits nunbered 1, 2, 3, 4, 5,
7, 10, 12, 18, 19, 20, 22, 23, and 26 were not properly
aut henticated by the use of an affidavit or deposition
testinony.? Wight, MIler & Kane, Federal Practice and
Procedure: Civil 3d 8§ 2722 (1998) (“To be adm ssible, docunents
must be authenticated by and attached to an affidavit that neets

the requirenents of Rule 56(e).”); Federal Express Corp. V.

United States Postal Serv., 75 F. Supp.2d 807, 815 (WD. Tenn

1999). Defendant noved to strike these exhibits on May 12, 2003.
Plaintiff filed a response on June 27, 2003 and attenpted to

authenticate exhibits 1, 2, 3, 4, 5 7, 10 and 20, which consi st

of a series of medical records, by reference to the deposition of

Dr. Joel Reisnman, an expert w tness. Although Federal Rule of

Evi dence 703 permits Dr. Reisman to rely on these records from

ot her physicians in formulating his opinion, the nedical records

from ot her physicians may not be admtted to the Court w thout

proper authentication. The records were nmarked as exhibits

2 Def endant al so noved to strike exhibits 7 and 19 on the
grounds that Plaintiff did not produce these docunents in
response to di scovery requests.
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during M. Reisman’s deposition for identification purposes only
and Defendant’s counsel preserved an objection to their

adm ssibility. (Reisman Dep. at 67-68.) The nedical records are
not properly authenticated by Dr. Reisman’s deposition and
Plaintiff has offered no other indicia of authenticity.

Plaintiff also attenpted to authenticate exhibit 18, which
contains performance eval uations from 1982 t hrough 1992, by
reference to the deposition of Earl Potter. After reviewing M.
Potter’s deposition, it appears that Plaintiff’s perfornmance
apprai sal s dating back to 1980 were di scussed during the
deposition, but do not appear to have been marked or attached as
exhibits to the deposition. (Potter Dep. at 47-51.) Therefore,
the Court has no indication that exhibit 18 contains the
docunents actually referenced during the deposition. Plaintiff
al so attached a letter indicating her attorney’ s receipt of her
personnel file from Defendant. However, the copy of Plaintiff’s
personnel file is not actually attached to the letter submtted
to the Court, nor has Plaintiff’'s attorney submtted a
decl aration that these are the docunments received from Def endant
during discovery. The Court has no indication that exhibit 18
contai ns the docunments actually produced during discovery.?

Thus, exhibit 18 has not been properly authenticated.

3 The performance eval uations al so do not include a FDX
bat es stanp nunber indicating that Defendant produced them during
di scovery.
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Plaintiff has attenpted to authenticate exhibit 22, |abeled
FedEx Cor porate Services Human Resource Policies June 12, 2000,
exhi bit 23, | abel ed FedEx Your Enpl oyee Benefits Book 2000, and
exhibit 26, also |abel ed FedEx Corporate Services Human Resource
Policies June 12, 2000, by arguing that Defendant produced these
docunents during discovery. Again, the Court has no indication
that exhibits 22, 23, and 26 contain the docunents actually
produced during discovery.

|f exhibits 1, 2, 3, 4, 5, 7, 10, 18, 20, 22, 23, and 26
were offered at trial wthout nore foundation, the Court would
sustain Defendant’s objections as to |ack of authentication. On
the notion for sunmary judgnment, the Court has decided to
consi der the docunents despite the |ack of authentication.

Def endant has not argued that the exhibits are inaccurate
representations of the docunents in issue, but has nerely argued
that Plaintiff failed to properly authenticate them |In the
interest of fairly considering all of the evidence that Plaintiff
cont ends supports her clains, the Court DENIES the notion to
strike these exhibits.

However, Plaintiff has not attenpted to authenticate exhibit
12 (a collection of e-mails and ot her docunents) or exhibit 19
(several letters Plaintiff purportedly sent to Pete Potter, Lisa
Jacobs, Laz Owens, and Sandra Marshall). Defendant maintains

that it did not receive exhibit 19 fromPlaintiff during the



di scovery process. Moreover, each of the purported recipients of
the letters conprising exhibit 19 deny ever having received the
letters. (Fow er Decl. 5/12/03 | 6; Potter Decl. 5/12/03 | 5;
Ownens Decl. 5/12/03 1Y 4-5; Jacobs Decl. 5/12/03 |1 5-6.)
Therefore, the Court GRANTS Defendant’s notion to strike
Plaintiff’s exhibits 12 and 19.
III. Background*

Plaintiff worked at Federal Express Corporation (“FedEx”)
from 1980 until her term nation on Novenber 8, 2000. (Def.’s
St at ement of Undi sputed Material Facts®  29.) Her perfornmance
eval uations prior to 1993 reflect that she was viewed as an above

average enployee. (Pla.’s SUMF | 4; Potter Dep. at 49-50.) She

4 Plaintiff clainms to dispute many of the assertions in
Def endant’ s Statenent of Undi sputed Material Facts. However,
despite filing an anmended response to explain her disputes to
Def endant’ s Statenment of Undi sputed Material Facts, many of
Plaintiff’s responses constitute nere argunent that fails to
include citations to the record to support her objections. In
particular, Plaintiff has objected to nuch of the testinony of
Earl Potter and Laz Omens as self-serving, but has failed to
offer any indication that their testinony is actually false or
shoul d be called into question. (See, e.qg., Plaintiff’s Response
to Defendant’s Statenent of Undi sputed Material Facts | 35, 36,
48, 53, 54, 71, 76, 78, 88, 89, 91, 110, 119, 129, 132.)
Mor eover, many of Plaintiff’s objections are plainly basel ess
gi ven the supporting docunentation provided by Defendant and the
statenments of Plaintiff’s exam ning physicians that she could
return to work. Wthout evidence to show a di sagreenent
regarding the facts or create an inference that Plaintiff’s view
of the facts is correct, Plaintiff has not created a genui ne
issue of material fact and the Court accepts the facts as
asserted by Defendant. Therefore, unless otherw se noted, the
following facts are not materially disputed.

5 Herei nafter, “SUVF.



went on disability |eave in 1994 due to bipolar disorder and
breast cancer, for which she underwent a mastectony in 1994.
(Def.”s SUW f 32.) Plaintiff’s cancer is currently in
remssion. (Def.’s SUVF § 34.) At the tinme, the chenot herapy
medi cine Plaintiff took caused problens with the other

medi cations she was taking. (Def.’s SUMF § 33.) Plaintiff was
on disability |eave from 1994 until 1999. (Def.’s SUMF § 32.)
Dr. Anthony Jackson, then Plaintiff’s physician, released her to
return to work without restrictions in January of 1999. (Def.’s
SUW ¢ 38.) Plaintiff returned to work without restrictions on
January 18, 1999. (Def.’s SUMF § 39.)

Pete Potter, Plaintiff’s supervisor at FedEx beginning in
|ate 1999, (Def.’s SUW | 47), issued Plaintiff a counseling
letter for unsatisfactory work on several projects on Novenber
23, 1999.°% (Def.’s SUW T 50.) Plaintiff then went on
disability | eave again for one day on Novenmber 30, 1999 and
afterwards was placed on tenporary return to work status.
(Def.”s SUMW 1 51; Potter Dep. Exh. 5 at FDX 01087.) Tenporary
return to work nmeans the enpl oyee works no |l ess than 15 hours but
no nore than 28 hours per week. (Pla.’s Resp. to Def.’s SUMF §

56; Pla.’s Exh. 23 at 124.) According to FedEx' s | eave of

6 Plaintiff disputes this statement, but her dispute
seens to be limted to the assertion that she did not receive the
letter until sometinme after Novenber 23, 1999. (Pla.’s Resp. to
Def.”s SUVWF f 50.) Plaintiff does not actually offer a date upon
whi ch she contends she received M. Potter’s letter.
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absence history, Plaintiff was on tenporary return to work status
from Novenber 30, 1999 through April 17, 2000. (Potter Dep. Exh.
5 at 01087.)

On February 9, 2000, Dr. Antoine Jean-Pierre began treating
Plaintiff. He conpleted a “Mental Health Assessnent: Initial
Report” for Kenper National Services (“Kenper”), which
adm nisters the disability programat FedEx, stating that he had
instructed Plaintiff not to return to work after his exam nation.
He al so submitted a clinical report detailing his exam nation of
Plaintiff. (Jean-Pierre Dep. Exh. 5.) Dr. Jean-Pierre conpleted
a “Mental Health Assessnent: Progess Report” for Plaintiff after
seeing her for therapy on March 31, 2000. (Jean-Pierre Dep. Exh.
2.) At that time, he noted that Plaintiff showed inproved
ability to control her nobod and seened to be in an upbeat nopod
with much energy. (1d.) He projected that he would be able to
provide Plaintiff a clinical release to work on April 17, 2000.
(1d.; Def.’s SUMF { 61.)

On May 8, 2000, Dr. Jean-Pierre informed Kenper by letter
that in his professional opinion Plaintiff could return to work
wi thout restrictions. He released her to work w thout any
restrictions effective three weeks prior to the date of the

letter (i.e. April 17, 2000)." (Def.’s SUW  59; Jean-Pierre

! Plaintiff states that she disputes this fact on the
grounds that the reports are conflicting because Dr. Jean-Pierre
advi sed Kenper on May 8, 2000 that she could return to work as of
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Dep. Exh. 1.) According to Dr. Jean-Pierre’'s letter, Plaintiff
expressed unhappiness with this opinion. (Jean-Pierre Dep. Exh.
1.) Dr. Jean-Pierre wote, “At this point it is difficult to
expect any further progress froma patient with a strong

mani pul ati ve tendency and wants a professional to cover for not

assum ng her responsibility. It is ny opinion that she has
reached maxi mum i nprovenent to return to full duty and I will no
| onger provide psychiatric services.” (ld.) Dr. Jean-Pierre

addressed a “To whomit may concern” letter on May 15, 2000
releasing Plaintiff to work with no restrictions. (Def.’s SUW
19 62, 67; Jean-Pierre Dep. Exh. 3.) He also told Plaintiff on
May 15, 2000 that she could return to work. (Def.’s SUWF | 67.)

M. Potter received a fax from Kenper on May 12, 2000 that
included a letter fromDr. Jean-Pierre releasing Plaintiff to
return to work without restrictions as of April 17, 2000.
(Def.”s SUW f 66.) M. Potter sent Plaintiff a nmenorandum on
May 16, 2000 acknow edgi ng his receipt of notification from
Plaintiff’s physician that she was available to return to work
wWth no restrictions. (Def.’s SUVW § 68.) M. Potter requested
a neeting with Plaintiff on May 22, 2000 to review her

assi gnnents and di scuss matters relevant to her return to work.

April 17, 2000, but that he did not provide an actual letter of
rel ease until May 15, 2000. (Pla.’s Resp. to Def.’s SUMF § 59.)
These statenments are plainly not in conflict as Dr. Jean-Pierre
rel eased Plaintiff to work at that time and the docunents speak
for thensel ves.
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(Def.’s SUW 70.) Plaintiff returned to work on May 22, but was
absent again on May 23. (Def.’s SUMF § 75.)

Dr. Robert Fink began treating Plaintiff on May 19, 2000.
(Def.”s SUW 1 69.) He addressed a “To whomit may concern”
letter on May 19, 2000 stating that Plaintiff should remain off
work for approximately two weeks. (ld.) Plaintiff sent this
letter to M. Potter on May 23, 2000. (Def.’s SUWF 1Y 71, 73.)
M. Potter received this letter on May 24, 2000 and agai n pl aced
her on | eave in FedEx's conputer system (Def.’s SUMF § 75.)

Based on Dr. Jean-Pierre’'s earlier release to return to
wor k, Kenper sent Plaintiff a letter on May 30, 2000 informng
her that her claimfor disability benefits was denied as of My
7, 2000. (Def.’s SUMF f 76; Onens Dep. Exh. 3.) On Septenber
22, 2000, the FedEx enpl oyee benefits departnment received a copy
of the letter from Kenper advising that Plaintiff was no | onger
eligible for disability benefits. (ld.) Prior to receiving this
letter, neither M. Potter, nor Laz Omnens, the Human Resources
Advi sor, were aware that Kenper had denied benefits to Plaintiff.
(Def.”s SUW 1 79.) It is not clear fromthe record why Kenper
did not notify FedEx for al nbst seven nonths regardi ng the deni al
of Plaintiff’s disability benefits.

FedEx treats a denial of further benefits as a release to
return to work. (Def.’s SUMF f 55.) Therefore, M. Onens

advised M. Potter to return Plaintiff to work based on FedEx’s
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policy and Kenper’s denial of benefits. (Onens Dep. at 40-41.)
On Septenber 28, 2000, M. Potter sent Plaintiff a standard
return to work letter because Kenper had denied her disability
| eave. (Def.’s SUMF f 83; Potter Dep. Exh. 10.) The letter
requested that Plaintiff return to work on Cctober 3, 2000 and
stated that failure to return to work would be considered a
voluntary resignation. (Potter Dep. Exh. 10.)

Under FedEx’s policy, Plaintiff was still required to bring
a nmedical release stating that she was cleared to work. (Pla.’s
SUMF 1 7; Potter Dep. at 78; Pla.’s Exh. 22 at HRP 00038% ) M.
Onens stated that he never saw any docunentation fromPlaintiff,
or froma physician on her behal f, concerning her nedi cal
condition. (Owmens Dep. at ) According to M. Potter, he did not
receive a release fromPlaintiff other than Dr. Jean-Pierre’s
letter. M. Potter indicated that he insisted upon her return to
work after four nonths of absence because Kenper had deni ed her
disability | eave and the | ast pieces of docunmentati on FedEx had
received fromPlaintiff’s physicians were Dr. Fink’s May 19

|l etter stating Plaintiff would be off of work for two weeks and

§ The FedEx Corporate Services Human Resources Policies
manual , dated June 12, 2000, states in pertinent part:

Return From Leave. : : . Under no
circunstances should an enployee return to
work wthout a release from a treating
physician or IME, or the claimis denied by a
di sability review physician.
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Dr. Jean-Pierre’'s May 15 letter stating that Plaintiff could
return to work. (Pla.’s SUMF T 7; Potter Dep. at 76-80.)
Accordingly, the letter M. Potter sent requested that Plaintiff
return to work on Cctober 2, 2000 or provide nedical
substantiation for her continued absence. (Potter Dep. Exh. 10.)

On Septenber 23, 2000, Dr. Fink evaluated Plaintiff and
conpleted a formindicating that Plaintiff’s “functional |evel at
this point appeared, in ny opinion, not to warrant continued
covered nedical leave. | indicated that | could no | onger
sustain this.” (Def.’s SUVW | 80.) Septenber 23, 2000 was the
last tine Plaintiff saw Dr. Fink. Plaintiff never provi ded FedEx
with a copy of Dr. Fink’s Septenber 23 findings. (Def.’s SUW {1
81, 82.)

Plaintiff returned to work on Cctober 2 or 3, 2000. (Def.’s
SUM-F § 86.) On Cctober 4, 2000, M. Potter spoke with Plaintiff,
who told himshe was going to get sonmething from her doctor about
her fitness to return to work. For this reason, M. Potter
approved three days of reserved vacation tine, from Cctober 4-6.
(Def.”s SUMF 11 87, 92, 93.) M. Potter expected her to return
to work on Cctober 9, 2000.

Plaintiff did report to work on Cctober 9, but left “sick”
at approximately 3:45 p.m (Def.’s SUVF T 94.) On Cctober 10,
Plaintiff did not report to work until 10:45 p.m (Def.’s SUMF

95.) On Cctober 11, Plaintiff called in to say that she would be
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| at e because she needed to pick up a prescription. (Def.’s SUWF
1 99.) 1In response to Plaintiff’s failure to work full days, M.
Potter spoke with Plaintiff about her absences fromwork. He
al so sent Plaintiff a nenorandum rem ndi ng her that business
hours at FedEx are from8:00 a.m until 5:00 p.m and informng
her that her failure to conply with the required hours was
unacceptable. (Def.’s SUWF  104; Potter Dep. Exh. 33.)

Al so on Cctober 11, 2000, Plaintiff sent M. Potter and M.
Onens an e-mail stating, “lI have validated that | have an
enpl oyee disability . . . . | amrequesting specia
accomodati ons for working hours and conditions. This
accomodation will allow ne to continue taking ny nedication
whil e working. Thank you for your attention to this request.”
(Def.”s SUMW f 100.) M. Potter does not recall Plaintiff
requesting any accommodation prior to the Cctober 11 e-mail.?®
(Def.’s SUW f 101.) Plaintiff then left work early on Cctober
11 after leaving a witten nessage for M. Potter inform ng him
that she needed to |leave at 4:35 p.m in order to take
medi cation. (Def.’s SUMF T 99; Potter Dep. Exh. 34.)

On Cct ober 12, 2000, M. Potter responded in witing to

Plaintiff’s note fromthe previous day requesting an

’ Plaintiff disputes this fact and relies on the
docunents attached as collective Exhibit 19 to her response.
However, as noted above, the Court has stricken these docunments
because Plaintiff failed to authenticate them and Defendant’s
enpl oyees deny ever receiving them
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accommodati on and stating that she would be |leaving early to take
nmedi cation. (Def.’s SUW  105.) M. Potter’s response stated:

Al nella, again, you cannot do this on a daily
basi s unl ess you provide docunentation from a
physi cian and you request an accommodati on.
At that time, it will be determined if we can

accommobdat e your request. O her individuals
taking nmedicine are not allowed to do this
without fulfilling this requirenent. . . .

You are mssing a significant portion of the
wor ki ng day as outlined in the rem nder letter
| sent you yesterday (Wdnesday, OCct. 11).
Agai n, pl ease observe the normal working hours
as | have outlined to you. I will view any
addi ti onal occurrences as a reason for
di sciplinary action. There are procedures to

follow and | have outlined them for you on
nore than one occasion. You seem determ ned
to ignore ny direction. Pl ease follow this

procedure if you need an accompdati on.
(Potter Dep. Exh. 34.)

On Cctober 12, 2000, Plaintiff did not report to work until
10:45 a.m M. Potter sent Plaintiff another menorandum
rem ndi ng her that her absences fromwork, including |ate
arrivals and early departures, were unacceptable. (Def.’s SUWF 1
106; Potter Exh. 36.)

M. Omens advised M. Potter regarding Plaintiff’s request
for an accomodation. (Def.’s SUW f 102.) After speaking with
M. Onens, M. Potter also informed Plaintiff in witing in the
Cct ober 12, 2000 nenorandum that he needed her to provide two
things so that FedEx could validate her need to m ss work and
determ ne whet her FedEx coul d provide her with an acconmodati on.

(Def.”s SUMF  106; Potter Exh. 36.) M. Potter’s nenorandum
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st at ed:

To assist you wupon your return to work
(Cctober 3, 2000), | agreed to let you use
your reserve vacation to consult wth your
physi cian to determ ne your nedical fitness to
return to work and prepare any letters of
accomopdati on that you m ght need. | have yet
to receive any formof substantiation that you
m ght have that would validate a need to m ss
work in the manner you have. | am again
requesting that you:

1. Present evidence from your physician that
supports any mnedi cal condition that you m ght
have which woul d affect your ability to be at
wor K.

2. Present tonme in witing the need for any
accomodati on that you nay need.

(Ld.)

Plaintiff did not report to work on October 13. (Def.’s
SUWF § 107.) On Monday, OCctober 16, 2000, Plaintiff did not
report to work. According to an e-mail M. Potter received,
Plaintiff called the receptionist and stated that she was getting
her new | D badge, but she never cane to work at all. (Def.’s
SUMF § 108.) Also on Cctober 16, 2000, M. Potter received a
letter fromPlaintiff’s attorney, Julian Bolton, who had been
retained to advise Plaintiff regarding her enpl oynent status and
her disability. The letter stated, in part, “[P]lease advise ne
of your policy on long-termdisability. Further, a copy of such
policy is also requested. M. Starks states that a doctor has
cleared her for return to work wi thout restrictions or

accommodation. May | have a copy of that report.” (Def.’s SUMF
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1 109; Potter Dep. Exh. 38.)

On October 17, 2000, Plaintiff sent M. Potter a letter

inform ng himthat she would not be able to work the renai nder of

the week due to a nedication adjustnent. (Def.’s SUWF T 111.)

M. Potter never received substantiation froma doctor that she

needed to m ss work because of a nedication adjustnment. (Def.’s

SUWF ¢ 112.) Plaintiff also did not conme to work on Monday,

Oct ober 23, 2000. (Def.’s SUMF f 116.)

On Cctober 31, 2000, M. Potter sent Plaintiff another

menor andum r egar di ng her absence from work.

The nenor andum st at ed:

(Def.’s SUVF T 117.)

Al nel l a, you have exhausted your nedi cal | eave

of 10 days. W do not have nedical
substantiation for a continuance of nedical
rel ated | eave. It is inperative that you
return to work by Novenber 2, 2000 at 0800
hours . . . . Failure to return to work by
this date wll be considered a voluntary

resignation. |If you need to reach ne prior to
your returning to work, please call ne at 901-

434-9813.

(Potter Dep. Exh. 42.) M. Potter also left Plaintiff a voice-

mai | nmessage with this information. (Def.’

s SUW T 117.)

Plaintiff did not cone to work between Novenber 2 and

Novenmber 8, nor did she contact M. Potter.

19, 121.) Between COctober 31 and Novenber

(Def.’s SUWVF 1 118-

8, Plaintiff did not

provide M. Potter with any docunentation fromany doctors, nor

did Plaintiff’s attorney contact him (Def.’s SUW {1 121.) On

Novenber 8, 2000, FedEx sent Plaintiff a Voluntary Term nation of
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Enpl oynment | etter because she had not returned to work on
Novenber 2, 2000, nor had she contacted M. Potter though she had
been requested to do so. (Def.’s SUWF f 119.)

According to M. Potter, he never perceived that Plaintiff
had a disability or knew the reason for her |eaves of absence.
(Def.”s SUW f 36, 48, 129.) He testified that when she cane to
wor k she operated a personal digital assistant, operated a
conput er, understood FedEx software, drove a car, and dressed
very nicely. (Def.’s SUVF T 129.) He did not know she had been
di agnosed as bipolar or that she had suffered from cancer.
(Def.’s SUMF § 89.) He also testified that he was unaware of
Plaintiff’s history of cancer and nental problenms until he heard
about them during his deposition. (Def.’s SUW f 48.) As
Plaintiff’s supervisor, M. Potter was required to record
Plaintiff as disabled in FedEx’s conputer system (PRISM as a
matt er of paperwork based on the duration of her absences from
wor k, but he was never aware of the nature of any disability.
(Def.’s SUW 1T 51-54, 36, 48.) M. Potter’s assessnent of
Plaintiff’s performance at FedEx upon her return froml eave
i ncluded the statenent, “The only problens we had is when it was
time to actually do sonething, and then we got sick.” (Def.’s
SUMF  130; Potter Dep. at 117-18.)

Plaintiff disputes whether M. Potter knew the reason for

her | eaves of absence and argues that his statenents are self-

-17-



serving. Plaintiff offers a statenent fromM. Potter’s
deposition that, as part of his managerial duties, he
periodically inquired as to how she was doi ng whil e she was out
on | eave. (Potter Dep. at 29-30.) However, he never received a
response fromPlaintiff to his queries. (ld.) Plaintiff also
cites to the denial of benefits letter Defendant received from
Kenper on Septenber 20, 2003. (Owens Dep. Exh. 3.) However,
this letter does not indicate any of Plaintiff’s medical history.
Plaintiff also directs the Court to an e-mail M. Potter sent to
Li sa Jacobs on April 21, 2000 stating, “There is nothing [ M.
St arks- Umpj a] can do; unfortunately for whatever reason, she is
i ncapabl e of any type of assignnent. At best she appears
confused half of the tine.” (Pla.’s Exh. 14.) This e-mai
general ly di scusses problens with Plaintiff’s absenteei sm and
does not show an awareness of Plaintiff’s medical history. (ld.)
M. Onens simlarly testified that he was not aware of the
nature of Plaintiff’s illness, health problens, or her nedical
history at the tinme he was advising M. Potter about the status
of Plaintiff’s enploynent. (Def.’s SUMF q 88-89.) He did not
know that Plaintiff suffered from bi polar disorder or that she
had had cancer. (Def.’s SUWF 1 89; Owens Dep. at 42-43.)
According to M. Onens, Kenper does not disclose that information
to FedEx. (Def.’'s SUMF { 91.)

Plaintiff disputes whether M. Omnens knew the nature of her
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nmedi cal problens and cites to the denial of benefits letter
recei ved from Kenper on Septenber 20, 2003. (Owens Dep. Exh. 3.)
However, this letter does not indicate any of Plaintiff’s nedi cal
history and Plaintiff offers no other evidence that M. Onens
knew the nature of her nedical history or her alleged disability.
Plaintiff filed a charge of discrimnation with the EECC on

July 26, 2001 alleging that FedEx discrimnated against her in
violation of the Americans with Disabilities Act on Novenber 2,
2000 when it discharged her fromthe position of Senior
I nstructional Design Specialist. (Starks-Unpja Dep. Exh. 8.)
Plaintiff did not check the retaliation box in her charge of
discrimnation. (ld.) The charge of discrimnation states in
pertinent part:

| believe that | have been discrimnated

agai nst because of ny disability, in violation

of the ADEA [sic], in that | was forced to
return to work before being released from ny

Doctor. | could not performny duties because
I could not work eight hours due to the
medi cation | was taking. | was al so denied an

accommodat i on.
(Id.) After the EECC issued a right to sue letter, Plaintiff
filed a Conplaint on COctober 21, 2001 alleging that FedEx
di scrim nated against her in violation of the Anericans with

Disabilities Act based on her disability and retaliated agai nst

10 Plaintiff |lists Novenber 2, 2000 as the date of her
term nation on the charge of discrimnation although FedEx sent
the Voluntary Term nation of Enploynent |etter on Novenber 8,
2000.
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her. Plaintiff also asserted a cause of action based on the
Tennessee Hunman Ri ghts Act.
IV. Summary Judgment Standard

Under Federal Rule of G vil Procedure 56(c), summary

judgment is proper "if . . . there is no genuine issue as to any
material fact and . . . the noving party is entitled to judgnent
as a matter of law" Fed. R GCv. P. 56(c); see also Celotex

Corp. v. Catrett, 477 U S. 317, 322 (1986). The Suprene Court

has expl ai ned that the standard for determ ning whet her summary
judgnent is appropriate is “whether the evidence presents a

suf ficient disagreenent to require submi ssion to a jury or
whether it is so one-sided that one party nust prevail as a

matter of | aw. Anderson v. Liberty Lobby, Inc., 477 U S. 242,

251-252 (1989).

So long as the novant has nmet its initial burden of
"denonstrat[ing] the absence of a genuine issue of nmateri al
fact," Celotex, 477 U S. at 323, and the nonnoving party is
unabl e to make such a showi ng, summary judgnment i s appropriate.

Enmmons v. MclLaughlin, 874 F.2d 351, 353 (6th Cr. 1989). In

considering a notion for sunmary judgnment, "the evidence as well
as all inferences drawn therefromnust be read in a |ight nost

favorable to the party opposing the notion." Kochins v.

Li nden-Alimak, Inc., 799 F.2d 1128, 1133 (6th Cr. 1986); see

al so Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U. S.
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574, 587 (1986).
V. Analysis
FedEx has noved for summary judgnment as to Plaintiff’s
clainms of disability discrimnation and retaliation in violation
of the Anericans with Disabilities Act and Plaintiff’s claimthat
FedEx viol ated the Tennessee Human Ri ghts Act.
A. Disability Discrimination
The Americans with Disabilities Act provides:
No covered entity shall discrimnate agai nst a
qualified individual with a disability because

of the disability of such individual in regard
to job application procedures, the hiring,

advancenent , or discharge of enpl oyees,
enpl oyee conpensation, job training, and ot her
terns, condi ti ons, and privil eges of
enpl oynent .

42 U.S.C. § 12112(a) (2003).

To establish a prima facie case of enploynent discrimnation
based on disability, Plaintiff nust establish that (1) she is a
di sabl ed person within the neaning of the ADA, (2) she is
ot herw se qualified, with or without reasonabl e accommpdation, to
performthe essential functions of the job, and (3) the enpl oyer

term nated her because of her disability. Gantt v. WIlson

Sporting Goods Co., 143 F.3d 1042, 1047 (6th Gr. 1998). If

Plaintiff establishes a prima facie case, the burden shifts to
Defendant to articulate a legitimte, non-discrimnatory reason

for its action. Monette v. Electronic Data Sys. Corp., 90 F.3d

1173, 1179 (6th Gr. 1996). |If Defendant neets that burden,
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Plaintiff rmust show that the proferred explanation is a pretext
for unlawful discrimnation. 1d.
1. Disability

The Americans with Disabilities Act defines disability as:
1) a physical or nmental inpairnment that substantially limts one
or nore of the major life activities of an individual; 2) a
record of such inpairnment; or 3) being regarded as having such an
inmpairment. 42 U.S.C. 8§ 12102(2). Plaintiff argues that she is
di sabl ed under all three definitions of disability.

a. Substantially Limited in a Major Life
Activity

Under the first definition of disability, Plaintiff mnust
initially prove that she has a physical or nental inpairnment. 42
US C 8§ 12102(2)(A). Plaintiff nust then denonstrate that the
i mpai rment substantially limts at | east one of her major life
activities. [Id. “It is insufficient for individuals attenpting
to prove disability status under this test to nerely submt

evi dence of a nedical diagnosis of an inpairnment.” Toyota Mbtor

Mg., KY, Inc. v. WIllians, 534 U S. 184, 198 (2002).

Neither party in this case has directly addressed the issue
of whether Plaintiff has an inpairnent within the nmeaning of the
ADA. Gven Plaintiff’s diagnosis of bipolar disorder, the Court
assunes she has an inpairnent for purposes of the first
definition of disability.

The parties have argued extensively in their papers about
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whet her Plaintiff has an inpairnment that substantially limts a
major life activity. Plaintiff argues that she is substantially
limted in the major life activities of sleeping, cognitive
functioning, concentration, and inpaired affective nodul ati on.
(Pla.’s Mem in Opp. to Def.’s Mot. for Summ J. at 8.)

Major life activities constitute tasks central to nost

people’s daily lives. M Goup, Inc. v. Gty of Covington, 293

F.3d 326, 337 (6th Cr. 2002). According to the regul ations
implementing Title Il, major life activities include such
functions as caring for one’s self, perform ng nmanual tasks,
wal ki ng, seeing, hearing, speaking, breathing, |earning, and
working. 28 C.F.R 8 35.104. This list is nmerely illustrative
and not exhaustive. MX G oup, 293 F.3d at 337.

The Sixth Crcuit has accepted sleeping as a major life

activity within the meaning of the ADA. Beorst v. Gen. MIlIls

Qperations, 25 Fed. Appx. 403, 406, 2002 U.S. App. Lexis 813, *9
(6th Cr. January 15, 2002).' However, followi ng the Tenth
Circuit, the Sixth Grcuit has held that concentrating is not a

major life activity. Pack v. Kmart Corp., 166 F.3d 1300, 1305

1 The Court recognizes that this opinion is unpublished.
However, Sixth Crcuit Rule 28(g) allows for citation to
unpubl i shed opinions if “an unpublished disposition has
precedential value in relation to a material issue in a case, and
[] there is no published opinion that would serve as well.” The
Court, therefore, relies on the Boerst opinion because the Court
has not | ocated a published opinion in this circuit discussing
whet her sleeping is a major life activity.
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(10th Gir. 1999); Linser v. Chio Dep't of Public Health, 2000

U S. App. Lexis 25644, *9 (6th Cir. October 6, 2000); Boerst, 25
Fed. Appx. at 406.!> Wth respect to cognitive functioning, the
Court assumes this is an attenpt to argue that Plaintiff is
substantially limted in her ability to think. The Sixth Crcuit
has stated that it is doubtful that thinking constitutes a major

life activity. Hill v. Metro Gov't of Nashville & Davidson

County, 54 Fed. Appx. 199, 201, 2002 U.S. App. Lexis 26276, *5
(6th Cir. Dec. 17, 1999) (finding that the plaintiff was not
di sabl ed al t hough he suffered from bi pol ar disorder).?*?
Plaintiff has not explained what “inpaired affective nodul ati on”
nmeans or how it constitutes a major life activity that has been
substantially Iimted. Therefore, the Court will only consider
whether Plaintiff is substantially limted in the mgjor life
activity of sleeping.

In support of her claimthat she is substantially [imted in
the major life activity of sleeping, Plaintiff cites to her

nedi cal records, included the unauthenticated docunents di scussed

12 The Court recogni zes that these opinions are
unpubl i shed. The Court relies on the Linser and Boerst opinions
because the Court has not | ocated a published opinion in this
circuit discussing whether concentrating is a major life
activity.

13 The Court recognizes that this opinion is unpublished.
The Court relies on Hill decision because the Court has not
| ocated a published opinion in this circuit discussing whether
thinking is a mgjor life activity and because of the factual
simlarity to the case before the Court.
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supra. Plaintiff relies on the records of Dr. Fink and Dr. Jean-
Pierre in support of her claimthat she is substantially limted
inthe myjor life activity of sleeping, Dr. Jean-Pierre rel eased
her to return to work by letter dated May 15, 2000. Dr. Jean-
Pierre also noted that he believed Plaintiff was mani pul ati ve and
“wants a professional to cover for not assum ng her
responsibility.” Simlarly, Dr. Fink found that Plaintiff’s
functional |evel did not warrant continued covered nedi cal |eave
in his Septenber 23, 2000 evaluation (although Plaintiff did not
provide this docunent to either Kenper or FedEx).'* Furthernore,
the records fromDr. Fink in which he notes that Plaintiff had
troubl e sl eeping and showed i npaired insight and judgnment al
pre-date his Septenber 23, 2000 eval uation in which he indicated
that he could no | onger support continued nedical | eave.

In addition, Plaintiff’'s assertion that she is substantially
limted in the mgjor life activity of sleeping is entirely too
conclusory to defeat Defendant’s notion for sunmary judgnent.
None of the records or testinony Plaintiff has submtted indicate
the nature or severity of her sleeping problens. For exanple,

Dr. Neal noted on Cctober 31, 2000 that “she hasn’'t been able to
sleep”. Plaintiff has not even provided evidence of how many

hours of sleep she gets each night. See Boerst, 25 Fed. Appx. at

1 Even if the Court were to consider the unauthenticated
medi cal records Plaintiff has submtted, they would not alter the
Court’ s deci sion.
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407 (“Getting between two and four hours of sleep a night, while
i nconvenient, sinply lacks the kind of severity we require of an
ai l ment before we will say that the ailnent qualifies as a
substantial limtation under the ADA.”) This evidence is sinply
insufficient to showthat Plaintiff is “substantially limted” in
the major life activity of sl eeping.

Furthernore, Dr. Joel Reisman perfornmed an i ndependent
medi cal exam nation of Plaintiff in connection with this
l[itigation. Dr. Reisman concluded, “There is little question
that this claimant neets the diagnostic criteria for Bipolar
Di sorder.” However, he noted that she functioned well in al
areas and “that her sleep is normal and that she is happy.”
After interviewng Plaintiff and review ng her nedical records,
Dr. Reisman stated, “It is therefore ny opinion that at the tine
of her term nation, she was also able to engage in activities
central to nost people’s |lives and she was capabl e of working in
a broad range of enploynent situations.” Dr. Reisman’s findings
are consistent with the findings of Dr. Jean-Pierre and Dr. Fink,
both of whom believed Plaintiff could return to work.

Finally, Defendant has submtted a significant anmount of
uncontradi cted evidence that Plaintiff is an adult who functions
qui te capably. Anmong other things, she cooks for her famly,
drives her daughter to school, plays the piano, helps her

daughter wi th honmework, does the |aundry, conducts nusic
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wor kshops at churches and retreats, visits church nenbers, and is
enpl oyed as the pastor at her church where she gives weekly
sernons and conducts Baptisns, Anointing Services, and

Communi ons. (Def.’s SUWF {1 10, 12-16, 20, 137-154.) Plaintiff
al so holds two Master’s Degrees. (Def.’s SUMF 1 6, 7.)

The Court finds that there is insufficient evidence to
support a finding that Plaintiff is substantially limted in the
major life activity of sleeping within the nmeaning of the ADA
Merely having an inpairnment does not nake Plaintiff disabled for
purposes of the ADA. Therefore, while Plaintiff’s bipolar
di sorder may be an inpairnent, Plaintiff does not neet the first
test for disability.

b. Record of an Impairment

Under the second definition of disability, Plaintiff is
required to show that she has a record of an inpairnent. *“The
phrase has a record of such an inpairnment neans has a history of,
or has been m sclassified as having, a nental or physi cal
i mpai rment that substantially limits one or more major life
activities.” 28 C.F.R § 35.104; MX G oup, 293 F.3d at 337
(enphasi s added).

Plaintiff certainly has a record of having suffered from
bi pol ar di sorder and havi ng undergone a nastectony. She has been
under the care of various psychiatrists for a | engthy period of

time. Additionally, she was on disability | eave fromher job at
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FedeEx for approximately five years. However, Plaintiff has done
not hi ng nore than provide the Court wth evidence of her
i mpai rment in support of her argument under this test of
disability. She has not provided the Court with a record of an
i npai rment that has caused her to be substantially limted in any
activity that is central to nost people’ s lives. The existence
of an inpairnment is not sufficient to showthat Plaintiff has a
record of being substantially limted in a major life activity
within the second definition of disability.?®
c. Regarded as Disabled
Under the third definition of disability, Plaintiff nust

show t hat Defendant mistakenly believes that: 1) Ms. Starks-Umpja
has a physical inpairnment that substantially limts one or nore
major life activities; or 2) Ms. Starks-Umja has an actual, non-
[imting inpairnment that substantially limts one or nore major
life activities. Sutton, 527 U.S. at 489. “It is not enough

that the enpl oyer regarded [the] individual as sonehow
di sabl ed; rather, the plaintiff nust show that the enpl oyer
regarded the individual as disabled within the nmeaning of the

ADA.” Ross v. Canpbell Soup Co., 237 F.3d 701, 709 (6th Cr

1 The Court also notes that there is no evidence that
either M. Potter or M. Omens were aware of this record of
Plaintiff’s inpairnment because Kenper did not disclose
Plaintiff’s medical records to FedEx. At nost, they were aware
t hat she had been on disability | eave and that she was taking
nmedi cati on when she was called back to work in Septenber of 2000.
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2001) .

I n support of her claimunder this definition of disability,
Plaintiff asserts that FedEx regarded her as substantially
limted in the major life activities of stress, concentrating,
and working. (Pla.’s Mem in Opp. to Def.’s Mot. for Sunm J. at
11.) Stress is clearly not a mgjor life activity. As discussed
above, concentrating is not a major life activity. Therefore,
the Court will only discuss whether FedEx regarded Plaintiff as
substantially limted in the mgjor life activity of working.

In order for Plaintiff to establish that FedEx regarded
Plaintiff as substantially limted in the ngjor |ife activity of
working, Plaintiff is required to show that FedEx believed she
was “significantly restricted in the ability to performeither a
class of jobs or a broad range of jobs in various classes.” 29
C.F.R § 1630.2(j)(3)(i).

I n support of her claimthat FedEx regarded her as
substantially limted in the mgjor life activity of working,
Plaintiff points to an e-mail sent fromM. Potter to Lisa
Jacobs, a Human Capital Managenent Program Speci alist, sone siXx
nont hs before her actual termnation. 1In the e-mail fromM.
Potter, dated April 21, 2000, he wites:

Alnella Starks-Unpja has been back on

[ Tenporary Return to Wrk] since Monday. She
has called in sick two of the four days she

has been on assignnent. . . . | amgoing to
have to hire a tenporary to cover her
assi gnment due to her absenteeism | am at
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the end of ny rope with her. There is nothing
she can do; unfortunately for whatever reason
she is incapable of any type of assignnent.
At best she appears confused half of the tine.
What are our options here. For any type of
work we do, she is unable to perform | would
like to process termnation. s there any
reason from your standpoint that this cannot
be done? Pl ease advise.

Not wi t hst andi ng the above e-nmil, there is no evidence that
either M. Potter, Plaintiff’s supervisor, or M. Owaens, the
Human Resources Advisor, were aware of Plaintiff’s bipolar
di sorder or her previous treatnent for breast cancer. At nost,
the evidence indicates that they knew that Plaintiff took
medi cati on and that she had previously been on disability |eave.
The Court does not believe M. Potter or M. Oaens made the
decision to termnate Plaintiff’s enpl oynent based on a m staken
belief about Plaintiff’s nental inpairnent. |In fact, rather than
termnating Plaintiff based on a perceived disability, both M.
Potter and M. Onens wanted to return Plaintiff to work because
they believed she did not suffer froma disability at all. They
decided to termnate Plaintiff’s enploynent after she failed to
adhere to FedEx's attendance requirenents by failing to show up
for work and failing to provide nedical docunentation for
conti nued nedi cal | eave.

The Court has strong doubts about whether Plaintiff could

ultimately establish that FedEx regarded her as di sabl ed based on

M. Potter’s e-mail, particularly in light of the fact that the
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e-mai | appears to be an anbi guous isol ated comment made nont hs
before Plaintiff’s term nation. However, given the factua
simlarity between the e-nail at issue in this case and the neno

at issue in the Sixth Crcuit’s decision in Ross v. Canpbell Soup

Co., 237 F.3d 701, 704 (6th Gr. 2001), the Court can not say on
a notion for summary judgnent that FedEx did not regard Plaintiff
as disabled. In Ross, the Sixth Crcuit found that the
plaintiff, suffering froma back injury, had created a genuine
i ssue of material fact under the “regarded as” definition of
disability where he of fered evidence of an internal conpany
menor andum stati ng “Maureen - Wien can we bring this problem
person to a termnation status. P.S. - Back Case.” 1d. at 706
Therefore, for purposes of sunmary judgnment, the Court assunes
that FedEx regarded Plaintiff as disabled and assunes Plaintiff
satisfies the third test for disability.
2. Otherwise Qualified

Even if Plaintiff can establish that FedEx regarded her as
di sabl ed, she has not presented evidence that she is otherw se
qualified to performthe duties of the position in question with
or W thout reasonabl e accomodation. To be considered qualified,
“an enpl oyee nust denonstrate that he or she was neeting the
enployer’s legitimte expectations and was performng to the

enpl oyer’s satisfaction.” Dews v. A B. Dick Co., 231 F.3d 1016,

1022 (6th Cr. 2000). “An enployee who cannot neet the
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attendance requirenents of the job at issue cannot be consi dered

a ‘qualified individual protected by the ADA.” Gantt v. WI|son

Sporting Goods Co., 143 F.3d 1042, 1047 (6th Cr. 1998).

Plaintiff plainly failed to neet the attendance requirenents for
a position at FedEx. She continuously arrived late to work, |eft
early, or did not show up at all. She also failed to provide
medi cal docunentation for her absences in response to repeated
requests from her supervisor.

Significantly, although Plaintiff nentioned an accommopdati on
with respect to her hours and working conditions in an e-mail to
M. Potter, she failed to specify the nature of the accommobdati on
and she failed to provide nedical docunentation for her
acconmmodation request. “Cenerally, it is the responsibility of
the individual with a disability to informthe enployer that an
accomodation is needed. . . . Once a qualified individual with a
di sability has requested provision of a reasonabl e accommodati on,
the enpl oyer nmust make a reasonable effort to determne the
appropri ate accommodation.” Gantt, 143 F.3d at 1046 (quoting 29
CF.R pt. 1630 App. 8§ 1630.9) (internal quotation marks
omtted). “There is no question that the EEOCC has pl aced the
initial burden of requesting an accomodati on on the enpl oyee.
The enpl oyer is not required to speculate as to the extent of the
enpl oyee’ s disability or the enployee’s need or desire for an

accommpdation.” Gantt, 143 F.3d at 1046.
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In response to Plaintiff’s e-mail nentioning an
accomodation, M. Potter appropriately requested that she
clarify her needs with respect to an accomodati on and provi de
nmedi cal docunentation for her request. “Wen the need for an
accomodation i s not obvious, an enployer, before providing a
reasonabl e accommodation, may require that the individual with a
di sability provide docunentation of the need for accommodation.”
29 CF.R pt. 1630 App. 8 1630.9. Plaintiff never responded to
M. Potter to clarify her request for an accommodati on. ®
Plaintiff also neglected to provide nedical docunentation for any
accomodation. She sinply failed to appear at work. Plaintiff
did not satisfy her responsibility wwth respect to requesting an
accommodati on and has not created a genuine issue of materi al
fact as to whether she was otherwise qualified to performher job
with or without reasonabl e acconmodation. Therefore, Plaintiff

has failed to establish a prima facie case of discrimnation.

16 The Court has previously stricken, supra, two nenoranda
addressed fromPlaintiff to M. Potter, M. Owens, and Lisa
Jacobs regardi ng her accommobdati on request because they were not
aut henti cated and were not produced during discovery. M.

Potter, M. Omens, and Ms. Jacobs al so submtted affidavits
stating they never received either of these nenoranda.

Even if the Court considers these nenoranda in response to
the notion for summary judgnment, they do not alter the Court’s
deci sion. Al though one of the menoranda purports to specify
Plaintiff’s accommodati on request regardi ng her working hours and
condi tions, neither menorandumis acconpani ed by docunentation
froma physician confirmng a nedical necessity for such an
accomodation as clearly requested several tines by M. Potter.
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The Court GRANTS Defendant’s notion for summary judgnent on
Plaintiff’s claimof disability discrimnation.
3. Legitimate Non-Discriminatory Reason/Pretext

In addition to contesting Plaintiff’s prima facie case of
disability discrimnation, FedEx has offered a legitimate non-
discrimnatory reason for Plaintiff’s discharge. FedEx asserts
that it termnated Plaintiff’s enploynent due to her repeated
absences fromwork w thout nedical docunentation. This
constitutes valid grounds for discharge. |In her response,
Plaintiff has not offered any evidence of pretext and has not
even argued that FedEx's stated reasons for discharge were
pretextual. Therefore, even if the Court determ ned that
Plaintiff satisfied the elenents of the prima facie case, the
Court would grant FedEx’s notion for summary judgnent.

In this case, rather than showi ng discrimnation based on
disability, the evidence in this case tends to suggest that
Plaintiff no | onger wished to performin her job at FedEx and
sought out doctors who, at least initially, would support her
claimfor disability leave. It appears that as soon as a doctor
cleared her to return to full tinme work, she then changed
doctors. On Septenber 23, 2000, Dr. Fink found that her
functional level did not support continued nedical |eave, a fact
that she did not disclose to FedEx, and when she could not find

anot her doctor to support continued nedical |eave despite being
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given leeway from FedEx to do so, she sinply did not show up for
work, which ultimately led to her termnation

B. Retaliation

Plaintiff also asserts a retaliation claimagainst FedEx.
However, Plaintiff did not check the retaliation box on her
charge of discrimnation. Therefore, she has failed to exhaust

her admi nistrative renedies. Ang v. Proctor & Ganble Co., 932

F.2d 540, 545 (6th Gr. 1991). Additionally, she filed the
charge of discrimnation after FedEx had al ready term nated her
enpl oynent. Any allegedly retaliatory conduct woul d have
occurred prior to the filing of her EEOC charge and, therefore,
shoul d have been included in the original charge.'® |d. at 547.
The Court GRANTS Defendant’s notion for summary judgnent on
Plaintiff’s retaliation claim

C. Tennessee Human Rights Act

17 Plaintiff alleges in part that FedEx retaliated agai nst
her in response to a charge of discrimnation she filed in 1994.
There is no evidence of a causal connection between her
termnation in Novenber of 2000 and the discrimnation charge
filed in 1994, particularly since Plaintiff has not provided
evi dence that anyone involved in the decision to term nate her
enpl oynent was aware of this prior charge.

8 Plaintiff’s attenpt to distinguish her case from Ang on
the basis that an attorney did not help her prepare the charge is
unavai ling. She had retained an attorney before filing the
charge of discrimnation. She had previously filed a charge of
discrimnation with the EECC in 1994. Additionally, in her
response to the notion for sunmmary judgnment Plaintiff stated,

“Ms. Starks-Unmpja was know edgeabl e of the EEOC procedures.”
(Pla.’s Mem in Opp. to Def.’s Mot. for Sunm J. at 17.)
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Tennessee Courts |look to the Anericans with Disabilities Act
when interpreting clains under the Tennessee Human Ri ghts Act,

Tenn. Code Ann. 8 4-21-101, et seq. Dunn v. Sharp Mg. Co., 2003

U S Dist. Lexis 6454, *8 (WD. Tenn. Jan. 9, 2003) (citing

Barnes v. Goodyear Tire & Rubber Co., 48 S.W3d 698, 706 (Tenn.

2000). Because the Court has granted summary judgnent in favor
of FedEx on Plaintiff’s ADA clains, the Court al so GRANTS
Def endant’ s notion for summary judgnent on Plaintiff’s Tennessee

Human Ri ghts Act cl ai ns.

VI. Conclusion

For the foregoing reasons, the Court GRANTS Def endant’s

nmotion for summary judgnent.

So ORDERED this __ th day of Decenber, 2003.

JON P. McCALLA
UNI TED STATES DI STRI CT JUDGE
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