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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABCR, COVPLAI NT OF DI SCHARGE
M NE SAFETY AND HEALTH DI SCRI M NATI ON, OR | NTERFERENCE
ADM NI STRATI ON ( MSHA), ON
BEHALF OF KENNETH E. BUSH, DOCKET NO WEST 81-115-DM
COVPLAI NANT MD 80- 152
V.

UNI ON CARBI DE CORPORATI QN,
RESPONDENT
DECI SI ON AND ORDER
Appear ances:

James H. Barkl ey Esq.
Ofice of the Solicitor
United States Departnent of Labor
1585 Federal Buil ding
1961 Stout Street
Denver, Col orado 80294,
For the Conpl ai nant

John W Whittl esey Esq.
Uni on Car bi de Cor poration
Law Depart ment
270 Park Avenue
New Yor k, New York 10017,
For the Respondent

Before: Judge Jon D. Boltz
STATEMENT OF THE CASE

The Secretary, on behalf of Kenneth E. Bush, filed a
conpl ai nt agai nst the respondent alleging that on or about July
25, 1980, respondent discharged Bush contrary to Section
105(c) (1) (FOOINOTE 1) of the Federal Mne Safety and Health Act of 1977
(hereinafter the "Act") for exercising his statutory rights under
the Act.
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Respondent answered that Bush was not a mner as defined in the
Act, and that respondent discharged conpl ai nant because of
i nsubordi nation, refusal to carry out work assignnent, and for
maki ng threatening and derogatory renmarks and gestures toward the
pl ant superintendent. Additionally, respondent denies that there
is jurisdiction of the Act in these proceedi ngs.

At the commencenent of the hearing, respondent noved to
di sm ss the proceedings on the follow ng grounds: (1) that
procedural rule 41 (FOOTNOTE 2) requires that prior to the issuance of a
di scrimnation conplaint the Secretary nmust file a witten
determ nati on of violations and that the conplaint nust be filed
within 30 days of that determination. Since no such witten
determ nati on was served on the respondent, there was no
jurisdiction to issue the conplaint; and (2) that MSHA has no
jurisdiction over respondent's facility because it is not a
"mne" within the nmeaning of the Act.

FI NDI NGS OF FACT

1. At all times relevant to these proceedi ngs, respondent
operated a facility for processing vanadium The facility is
hereinafter referred to as the "Rifle Plant".

2. Vanadiumis contained in an ore that is mned or
extracted fromthe ground. After the vanadiumore is processed
at anot her location, respondent's Rifle Plant receives the
vanadiumin a concentrated liquid solution shipped in by truck

3. At the Rifle Plant the concentrated liquid solution is
made i nto several finished products, including nodified vanadi um
oxi de.

4. For several years prior to July 1980, sulfuric acid
arrived at the Rifle Plant by railroad tank car, and the acid was
unl oaded fromthe railroad tank cars into storage tanks. In
July, 1980, it becane necessary to change the procedure so as to
off load sulfuric acid fromtank cars into tank trucks and from
tank trucks into storage tanks. It was al so necessary to |oad
the acid fromstorage tanks into tank trucks.

5. After the railroad tank car arrives at the plant, the
acid is removed by nmeans of conpressed air piped into the tank
cars which forces
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the acid into the trucks. The pipe fromthe rail car enpties
acid into a manhole on top of the tank truck

6. As the conpressed air forces the acid into the truck
there is a "bl ow back” when the tank car enpties all the acid
into the truck, and the air is still being blown into the man
hole on top of the truck. The "bl ow back” causes acid to spray
out of the manhole.

7. Conpl ai nant was a heavy duty auto nechani c enpl oyed for
about five years as such by respondent at the rifle plant. As
part of conplainant's duties he was asked by a supervisor in
July, 1980, to participate and learn the procedure for unl oading
sul furic acid.

8. The first sulfuric acid was | oaded onto trucks on July
21, 1980. The conpl ai nant conpl ained to a supervisor that there
was a |lack of valves in the procedure for unloading the acid,
there were sonme | eaks of acid, the air pressure regul ator was
wor ki ng i nmproperly, and that there was possible "bl ow back" of
acid fromthe truck.

9. On July 22, 1980, there were two | eaks of acid in the
line to the tank truck and both [ eaks were fixed. On the sane
date the acid "bl ow back" problemwas rectified by |eaving an
anmount of acid in the railroad tank car so that air pressure
woul d not blowinto the truck unless it was forcing acid into the
manhol e. This would prevent the acid from bl owi ng back on the
wor ker s.

10. On July 22, 1980, conplainant was to participate in
"breaking in" or learning to unload the acid fromtrucks coni ng
in, but he inforned the m ne maintenance foreman that he was not
going to do it, that it was unsafe and it al ways had been, and,
besi des, it was not his job.

11. On July 23, 1980, an enpl oyee of the respondent had
received an "acid splash”™ while in the process of unloadi ng acid.

12. On July 23, 1980, at the office of conplainant's
supervisor, conplai nant was asked what the safety hazards were in
regard to unl oading acid. Conplainant nentioned several problens
and conpl ai nant's supervi sor discussed each one as havi ng been
taken care of already. The supervisor then asked conplainant to
unl oad acid, but conplainant refused stating that it was unsafe,
and it was not his job. Conplainant did not state as to what was
now unsafe in regard to unloading the acid.

13. On July 24, 1980, conplai nant was agai n asked by his
supervisor to continue "breaking in" on the acid unl oadi ng work
wi t h anot her enpl oyee. Conplainant said he would go to the area
and observe, but that he would not do anything further. The
pl ant manager, who was standi ng nearby, then told conpl ai nant
t hat conpl ai nant was suspended for failure to do his job.
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Conpl ai nant than said that acid | oading was not his job, and it
was unsaf e.

The pl ant manager stated he woul d not discuss the safety
matter with conplainant and ordered himto | eave. Confronting the
pl ant manager as conpl ai nant was | eavi ng, conpl ai nant st ated,
"You nmousey little bastard, | ought to break your fucking nose."
After other commrents were exchanged, conplainant left the

property.

14. Conpl ai nant received a letter on July 25, 1980,
instructing himthat his enploynent with respondent was
term nat ed, because of insubordination, refusal to carry out work
assignments, and for making threatening and derogatory remarks
and gestures toward the plant superintendent.

| SSUES

1. Didthe Comm ssion |lose jurisdiction of this case if the
Secretary failed to file a witten determination that a violation
occurred and did not serve it on respondent within 30 days before
the discrimnation conplaint was fil ed?

2. Does the Act give the Conm ssion jurisdiction over a
pl ant that does nothing nore than process vanadi umwhich is
received at the plant in a concentrated liquid solution forn?

3. D d respondent violate Section 105(c)(1) of the Act when
respondent term nated conplainant's enploynment on July 25, 19807?

DI SCUSSI ON

Respondent asserts that a condition precedent to the filing
of a discrimnation conplaint by the Secretary is that a witten
determ nation that a violation occurred nust be nmade by the
Secretary. Respondent assunes that since no such witten
determ nati on was served on the respondent, the condition
precedent had not been followed and, therefore, there was no
jurisdiction to issue the conplaint.

The respondent overl ooks the fact that procedural rule 41
does not state that the witten determ nation nust be served on
the respondent. Indeed, the rule is silent as to what, if
anything, is to be done with the witten determ nation. 1In any
event, the requirement that the Secretary file the conplaint
within 30 days of the witten determination is for the benefit of
the m ner on whose behalf the Secretary is to file a conplaint.
This provision in the rule acts to insure that the Secretary take
prompt action in filing the conplaint. Therefore, | find no
merit in respondent's argunent.



~369

Respondent al so asserts that the Act does not provide for
jurisdiction over its Rifle Plant, because the operation of the
plant fails to neet the definition of a "m ne". Respondent argues
that the facility is nerely a chem cal processing plant and not a
"coal or other mne" as defined in Section 3(h)(1) of the Act.

Al t hough the vanadi um processed at the rifle plant arrives
in a concentrated liquid solution which is shipped in by truck
it is undisputed that vanadi um cones fromore which is mned or
extracted fromthe ground. It is also undisputed that vanadi um
is a mneral. Section 3(h)(1) states in pertinent part as
fol | ows:

"Coal or other mne" neans . . . (O . . .
facilities, equipnment, machines, tools, or other
property . . . used in . . . the work of preparing

other mnerals .

The definition is broad enough to include the operations of
the Rfle Plant. Vanadiumis a mneral and the facilities at the
plant are used in the work of preparing the mneral into severa
sal eabl e products including vanadi um oxi de. Accordingly, | find
that the rifle plant is a "m ne" according to the definition
contained in the Act, and that the Commi ssion has jurisdiction
over the parties and subject matter of these proceedings.

The principles to be followed in deciding the renaining
issues in this case are those set forth in two | eadi ng cases:
Secretary of Labor, on behalf of David Pasula v. Consolidation
Coal Conpany, 2 FMSHRC 2786 (1980) and Secretary of Labor, M ne
Safety and Health Administration (MSHA), ex rel. Thomas Robinette
v. United Castle Coal Conpany, 3 FMSHRC 803 (1981). Thus, the
foll owi ng questions nmust be answered in order to determne
whet her or not the respondent violated section 105(c)(1) of the
Act when it fired the conpl ai nant.

1. Did conplainant engaged in protected activity?

2. If so, was the firing of the conplainant notivated
in any part by the protected activity?

3. If conplainant was engaged in protected activity
and respondent fired conpl ainant partially because of
that protected activity, was respondent al so notivated
to fire conpl ai nant because of any unprotected activity
of the conpl ai nant ?

4. Wul d respondent have fired conplainant in any
event because of unprotected activity?

5. In refusing to unload acid, did conplainant have a
good faith reasonable belief in a hazardous condition
and, if so, was conplainant's honest perception a
reasonabl e one under the circunstances of this case?
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The conpl ai nant did engage in protected activity in that he
conpl ai ned that the new procedure for unloading acid was unsafe.
The conpl aint was made to conpl ai nant's supervi sor on severa
occasi ons, and including July 24, 1980, the day conpl ai nant was
suspended. A safety conplaint involving a condition adjudged by
the m ner to be unsafe constitutes conduct protected by the Act.

Si nce conpl ai nant did engage in protected activity, the next
gquestion is whether the firing of conplainant was notivated in
part by the protected activity. In order to answer this
guestion, it is only necessary to restate the wordi ng cont ai ned
inthe letter dated July 25, 1980, from respondent directed to
conpl ai nant inform ng himthat he was term nated effective
i mediately for the "totality of your conduct on Thursday July
24, 1980, including insubordination, refusal to carry out work
assignments, and for making threatening and derogatory remarks
and gestures toward ne [plant superintendent].”

The letter states that part of the reason for conplainant's
term nation was he refusal to carry out work assignnents. The
wor k assignnments in question was the assignnment to continue
"breaking in" on the work of unloading sulfuric acid. Conplai nant
was referring to this assignment when he stated that the work was
unsafe and not his job. | conclude that the firing of
conpl ai nant was notivated in part by conpl ainant's protected
activity.

Respondent was al so notivated to fire conpl ai nant because of
conpl ai nant's unprotected activity. Again, referring to
respondent's letter to conplainant dated July 25, 1980,
respondent cites insubordination, and making threatening and
derogatory remarks and jestures toward the plant superintendent
as additional reasons for conplainant's term nation of
enpl oyment. These activities were not protected by the Act and
according to respondent's letter, they were part of the reason
for conplainant's term nation

The evi dence does not support a conclusion that respondent
woul d have fired conpl ainant in any event because of unprotected
activity. Respondent argues that conpl ai nant woul d only have
been suspended for refusing to unload acid but was fired only for
reasons unprotected by the Act, nanmely, for his abusive treatnment
of the plant superintendent. However, both respondent’'s letter
of July 25, 1980, and the testinmony of the plant superintendent
contradict that assertion. The letter nmentions conplainant's
refusal to carry out work assignment as a ground for termnation
The pl ant superintendent agai nst whom conpl ai nant nade the
abusive remarks testified that "we will not do anything in the
heat of an incident other than to suspend.™

In refusing to continue to "break in" on the work of
unl oading the acid on the basis that it was unsafe, conplainant's
percepti on was not a reasonabl e one under the circunstances of
this case. In addition to stating to his supervisors severa
times that the work was unsafe, conplainant also stated that it
was not his job to do it. Conplainant's job classification was



heavy duty auto mechanic, and the evidence shows that it clearly
was his duty to work on unl oadi ng aci d.
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VWhen safety conplaints were made by conplainant in regard to the
new procedures for unloading acid, the evidence shows that those
conpl ai nts had been acted upon by the respondent. The probl ens
i ncludi ng "bl ow back” of acid while |oading the trucks, and the
probl em of acid | eaks while disconnecting |ines had been
rectified.

After the solution of all the conplaints had been expl ai ned
to conplainant in his supervisor's office on July 24, 1980,
conpl ai nant was again asked to break in on the work of unl oadi ng
the acid. Conpl ai nant again refused, stating that it was unsafe,
but when he was asked in what way it was unsafe, conplai nant
of ferred no explanation. Conplainant al so stated, as he had
before, that "besides, its not ny job." The only concl usion
can conme to is that conplai nant would not unl oad acid under any
ci rcunst ances. The evidence left no doubt that unloading acid is
a dangerous job, but when all precautions have been taken, it
does not nean that an enployee may safely refuse to do the work
under the protection of the Act.

Under the circunstances of this case conplainant's refusa
to work in unloading acid cannot be consi dered reasonabl e.

CONCLUSI ON OF LAW
Conpl ai nant has failed to prove by preponderance of the
evi dence that respondent violated section 105(c)(1) of the Act
when it di scharged conpl ai nant on July 25, 1980.
ORDER

The conplaint is dismssed.

Jon D. Boltz
Admi ni strative Law Judge

L
~FOOTNOTE_ONE
1 Section 105(c) (1) reads in pertinent part "No person shal

discharge . . . any mner . . . because such m ner
has . . . nade a conplaint under or related to this Act,
i ncluding a conplaint notifying the operator . . . of an

al | eged danger or safety or health violation ina . . . mne

~FOOTNOTE_TWD
2 Section 2700.41 When to file.

(a) The Secretary. A conplaint of discharge
discrimnation or interference shall be filed by the Secretary
within 30 days after his witten determ nation that a violation
has occurred.



