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LIPEZ, Circuit Judge. This case requires us to assess

the constitutionality of restrictions inposed by the Cty of
Newport, Rhode Island (Cty), on the performance of nusic at
Asterix and Obelix (A&O, a Newport restaurant/nightclub. The
district court rejected a First Amendnent challenge to the
restrictions nmounted by A&O and Laurel Casey, a cabaret singer who
performs at A&O, and entered summary judgnment for the City on the
ground that the restrictions were narrowmy tailored to serve a
significant governnental interest. Concluding that the district
court's narrowtailoring decision | acks support in the record, we
vacate the judgnent and remand for further proceedings.
I.

A&O is located at 599 Thanes Street in Newport. The
property is zoned "limted business" and abuts a residential
nei ghbor hood. In June of 1998 A& was granted an entertai nnent
license permtting nusical performances, pursuant to Newport, R I.,
Ordi nances ch. 5.68 (Public Entertainnment). The word "None" was
typed next to the word "Anplification" on the approved application.
On June 4, 1999, Casey perfornmed at A&RO with her voice anplified,
acconpani ed by an anplified bass and an unanplified piano. That

evening A&O was cited for violating the Cty's noise ordinance.

Newport, R I., Odinances ch. 8.12 (Noise Abatenent) (setting
maxi mum decibel level of 75 for districts zoned "limted
busi ness"). Casey explained the events which gave rise to the
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viol ation of the noise ordinance at a City Council hearing on June
9:

Now, to tell you the truth, it was ny fault

| ast Friday that we went over the . . . Noise

Ordi nance. A person in the audi ence requested

that | sing from an operetta and | began to

sing a portion of Rinaldo. There are severa

high notes that go above high note C in

Rlil]naldo and it was those high notes

apparently that shot us off the scale.

The conpl ai nt agai nst A& was subsequent |y di sm ssed. As far as
the record reveals, A& was not cited for violating the terns of
its entertai nment |icense.

On June 9, 1999, the Gty Council held a hearing on A&O s
application for a renewed |icense that would permit anplification.
Resi dents of the nei ghborhood voiced displeasure with the noise
emanat i ng from A&O duri ng nusi cal performances. The Council voted
to renew A&O s entertai nnent |icense, but with the no-anplification
restriction still in place, and with an added prohi bition agai nst
singing (whether anplified or not).

On June 18, 1999, Casey filed a conplaint against the
City in federal district court seeking declaratory and injunctive
relief and damages under 42 U. S.C. § 1983 on the ground that the
no-singing and no-anplification restrictions violated her right to
free expression under the First Amendnent. On June 23, 1999, the

Counci | renmpoved the no-singing restriction, whichit had inposed in

the m staken belief that A&O s previous |icense had included the



same restriction.? The no-anplification restriction, however,
remained in force. The Council also required that A& keep its
doors and wi ndows closed during nusical performances.? A First
Amended Conplaint was filed on July 9, 1999, adding A& as a
plaintiff.

Oh May 1, 2000, the Council again renewed A& s
entertainment |icense, this tine with anplification of singing
all owed, but anplification of musical instrunents forbidden. A
Second Anended Conplaint filed on July 31, 2000, added a count
chal I engi ng t he ban on anplification of instrunents effective as of
June 2000. After the parties filed cross-notions for summary
judgnent, the district court granted summary judgnent for the City
on Oct ober 24, 2001, holding that the challenged restrictions were
valid tinme, place, and manner regulations that did not infringe
upon the plaintiffs' First Arendnent rights. Plaintiffs filedthis
tinmely appeal in which they ask us to vacate the judgnent of the
district court and order the entry of a judgnent declaring that the
City's license restrictions are unconstitutional, enjoining their
enforcenment, and | eaving the question of danmages for the district

court on renmand.

! The Council had intended on June 9 sinply to deny A&O s
application to expand its previous |license. On June 23 t he Counci
concluded that to permt singing would not constitute an expansi on
of the license, and therefore renoved the no-singing restriction.

2 Appellants do not object to this requirenent.
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II.

We reviewthe district court's grant of summary judgnent
for the Gty de novo, examning the record in the |ight nost
favorabl e to Casey and A&O and drawi ng all reasonabl e i nferences in
their favor. W affirm the district court's decision only if
"there is no genuine issue of material fact" and the City "is

entitled to judgnent as a matter of law. " See Knights of Col unbus,

Council #94 v. Town of Lexington, 272 F.3d 25, 30 (1st Cr. 2001).

Here we focus on the legal question of whether the chall enged
restrictions violate the First Arendnent. See id.
"Music, as a form of expression and comunication, is

protected under the First Amendnment."” WArd v. Rock Agai nst Racism

491 U.S. 781, 790 (1989). Expression need not include words to
qualify for First Arendnent protection. The Suprene Court has said
that "a narrow, succinctly articul able nessage is not a condition
of constitutional protection, which if confined to expressions
conveying a 'particularized nessage,' would never reach the
unquesti onably shielded painting of Jackson Pollock, music of
Arnol d Schoenberg, or Jabberwocky verse of Lewis Carroll." Hurley

v. lrish-Anrerican Gay, Lesbian and Bi sexual G oup of Boston, Inc.,

515 U. S. 557, 569 (1995) (citation omtted). Thus it is not just
Casey' s verbal expression, but also the nusical sound she and her

band produce, that is protected under the First Amendnent.



Neverthel ess, "the governnent nay inpose reasonable
restrictions onthe tinme, place, or manner of protected speech,"” if
those restrictions are (1) content neutral; (2) narrowWy tailored
to serve a significant governnental interest; and (3) |eave open

anpl e alternative channels of comunication. Ward, 491 U S. at

791. We have described our review under this standard as
"internediate scrutiny.” Nat'l Amusenents, Inc. v. Town of Dedham
43 F. 3d 731, 736 (1st Cr. 1995). Internediate scrutiny is "nore

demandi ng than the 'rational basis' standard that is often used to
gauge the constitutionality of economc regulations,” id., but |ess
rigorous than strict scrutiny, where we inquire "whether a
regulation '"is necessary to serve a conpelling state interest and
Is narromy drawn to achieve that end.'" [d. (quoting Arkansas

Witers' Project Inc. v. Ragland, 481 U S. 221, 231 (1987)). If a

regul ation of speech is not narrowy tailored to serve a
signi ficant gover nirent al i nterest, it cannot be deened

constitutional. See Turner Broad. Sys., Inc. v. FCC, 512 U. S. 622,

668 (1994) (vacating district court decision that content-neutral
regul ati on of speech was constitutional because facts in the record
failed to establish that narrowtailoring requirenment was net).
The burden of proof is on the Cty to denonstrate that its

restrictions on speech are narrowy tailored. See Board of

Trustees v. Fox, 492 U S. 469, 480 (1989) ("[S]ince the State bears




the burden of justifying its restrictions, it nust affirmatively
establish the reasonable fit we require.”) (citation omtted).

The district court held that the chall enged restrictions
wer e perm ssi bl e under the Ward test. Al though chronol ogically the
first restriction inposed on performers at A& was the ban on
singing, we think it nmakes nore sense to begin our |egal analysis
with the no-anplification and no-anplification-of-instrunments
restrictions. W deal with the no-singing restriction last.?
A. No Amplification

1. Content Neutrality

The Suprene Court has said that "[t] he principal inquiry
in determ ning content neutrality . . . is whether the governnent
has adopted a regul ati on of speech because of di sagreenent with the
message it conveys. The governnment's purpose is the controlling
consideration.” Ward, 491 U.S. at 791 (citation omtted). Thus a
regul ation that has a disparate effect on different styles of nusic
may nevert hel ess be consi dered content neutral if the intent behind
the regulation is unrelated to content. The district court found

that "[t]he [CGty's] clear objective in inposing the [no-

3 Because plaintiffs are seeking damages, their challenges to
restrictions that are no longer in effect (the no-singing and no-
anplification restrictions) are not noot. See City of Ri chnond v.
J.A. Croson Co., 488 U.S. 469, 478 n.1 (1989) (noting that
expiration of ordinance does not npot controversy because
plaintiffs may be entitled to damages if City's conduct pursuant to
ordi nance was unlawful). As far as the record reveals, the no-
anplification-of-instrunents restriction renmains in force.
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anplification] restriction was to reduce noise . . . , a purpose
unrelated to the content of the nmessage [appellants] sought to
convey." There being no suggestion in the record that the no-
anplification restriction was notivated by the content of Casey's
performances, the restriction qualifies as content neutral.
2. Narrow Tailoring

On the question of narrow tailoring, the district court
found that the no-anplification restriction in force between June
of 1999 and June of 2000 (banning anplification of both singing and
i nstrunments) "serves defendants' articulated interest” in noise
reduction, and that without the restriction, "the Gty would be
unable to control effectively the volunme of nusic, anplified or
unanmplified, emanating from[A&] ." The court then declared that
the no-anmplification restriction "does not burden nore speech than
necessary,” and that "plaintiffs <could still convey their
respective nessages, but . . . without the aid of an anplifier."
In sum the district court found that the Gty could not have
achi eved the desired reduction in noise wthout inposing the no-
anplification restriction, and that the restriction did not burden
substantially nore speech than was necessary to achieve the GCity's
obj ecti ve.

In analyzing the district court's conclusions regarding
narrow tailoring, we are guided by the Suprene Court's opinion in

Ward and our opinion in dobe Newspaper Co. v. Beacon Hill
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Archi t ectural Commi ssi on, 100 F.3d 175 (1st Cr. 1996) .

Accordingly, we begin with a review of those opinions.
a. Ward

In Ward, the plaintiffs had chall enged New York City's
requi renent that perforners on a city concert stage in Central Park
use anplification equipnment and a sound technician supplied by the
city. 491 U S. at 784. The Court of Appeals had invalidated the
requi renent, holding that the city's sound-anplification guideline
was not narrowmy tailored to further the city's interest in
[imting the sound enanating fromthe city's stage because "it has
not [been] shown ... that the requirenent of the use of the city's
sound system and technician was the least intrusive neans of

regul ating the volune." 1d. at 797 (quoting Rock Agai nst Racismv.

Ward, 848 F.2d 367, 371 (2d Cir. 1988)) (enphasis in original).
The Suprenme Court enphatically rejected this "least intrusive
means" test: "our cases quite clearly hold that restrictions on the
time, place, or manner of protected speech are not invalid 'sinply
because there is sone imaginable alternative that mght be |ess

burdensome on speech.'" 491 U.S. at 797 (quoting United States v.

Al bertini, 472 U S. 675, 689 (1985)).

The Court then went on to reaffirmthe applicabl e narrow
tailoring standard, stating first that "the requirenent of narrow
tailoring is satisfied so long as the ... regulation pronotes a

substantial governnent interest that would be achieved |ess



effectively absent the regulation.” Ward, 491 U S at 799

(internal quotation marks omtted). As the dissent notes, we have
cited this statenent in some of our own First Anendnent cases. See

Kni ghts of Col unbus v. Town of Lexington, 272 F.3d 25, 33 (1st Cr.

2001); Nat'l Anusenents, 43 F. 3d at 744. However, as we recogni zed

in G obe Newspaper, 100 F.3d at 189-90, see infra, this statenment

cannot be separated fromthe Suprene Court's own qualification of
the neaning of this statenment, set forth in Ward

To be sure, this standard does not nean that a
time, place, or manner regulation may burden
substantially nore speech than i s necessary to
further the governnent's legitimate interests.
Government may not regul ate expression in such
a manner that a substantial portion of the
burden on speech does not serve to advance its
goal s. So long as the neans chosen are not
substantially broader than necessary to
achieve the governnent's interest, however,
the regulation will not be invalid sinply
because a court concl udes t hat t he
governnment's interest could be adequately
served by sone | ess-speech-restrictive
alternative.

Ward, 491 U. S. at 799-800 (enphasis added) (citations onmtted).*

* Wthout this qualification, the Court's first statenent
about the requirenent of narrow tailoring ("the requirenent of
narrow tailoring is satisfied so long as the ... regulation
pronotes a substantial governnent interest that woul d be achi eved
| ess effectively absent the regulation”) would be little nore than
a requirenent that the regul ation at issue be rationally related to
the identified interest. To say that a regulation pronotes a
substantial governnment interest is tantanount to saying that the
government interest would be achieved | ess effectively absent the
regul ation. Therefore, if this first statement were the extent of
the test for narrowtailoring, it would be an extraordinarily easy
one to pass. A regulation would have to be irrational -- that is,
fail entirely to pronote the interests it was designed to pronote
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To denpbnstrate the i nportance of this qualification,® the
Court went on in Ward to explain why the city's sound anplification
gui del i ne was not "substantially broader than necessary to achieve
the governnment's interest.” It noted that "[i]f the city's
regul atory scheme had a substantial deleterious effect on the
ability of bandshell performers to achieve the quality of sound
they desired, [plaintiff's] concerns would have considerable
force." Id. at 801. It enphasized that the district court had

found that the City's sound technician "give[s] the sponsor

autonony with respect to the sound mx . . . [and] does all that he
can to accommopdat e the sponsor's desires in those regards.” | d.
at 802 (internal quotation marks omtted). Moreover, the Court

found no evidence that the City's technician was unable to
i npl enment properly the perfornmers' instructions regarding sound
quality or mixing. Inlight of those findings, the Court concl uded
that "the city's guideline [requiring that perforners use the
City's anplification equiprment and sound technician] has no
mat erial inpact on any perfornmer's ability to exercise conplete

artistic control over sound quality.” 1d. Thus, the Court held

--- not to surnount this low hurdle. Recognizing that "narrowy
tail ored” nust nean sonething nore than non-irrational, the Court
went on to articulate an additional requirenent.

® | ndeed, when the Suprene Court has cited the Ward narrow
tailoring test in subsequent cases, it has included this inportant
qualification. See Turner Broad., 520 U S. at 213; United States
v. Edge Broad. Co., 509 U S. 418, 430 (1993).
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that the guideline satisfied the requirenent of narrow tailoring
because it was "not substantially broader than necessary to achieve
the city's legitimte ends." Id. (internal quotation marks
omtted).

b. Globe Newspaper

In d obe Newspaper, we acknow edged that Ward's "not

substantially broader than necessary" requirenent is part of the
test for narrowtailoring. A Beacon Hill Architectural Conm ssion
regul ati on banned street furniture, including newspaper boxes, in
Boston's historic Beacon H Il nei ghborhood. The district court had
hel d that the regulation violated the First Amendnent because the
Commi ssi on had "shown no reason why its interest in preserving the
architectural and historic character of the [nei ghborhood] cannot
be met by, for exanple, subjecting newsracks and other street
furniture to the sane review process as store-front nerchandi se

racks.” G obe Newspaper, 100 F.3d at 188 (internal quotation marks

omtted).

W reversed on the ground that the regulation pronoted a
substanti al government interest in aesthetics that woul d have been
achi eved | ess effectively absent the regulation, and that it did so
W t hout burdeni ng substantially nore speech than necessary. [d. at
188-89. We expl ai ned t hat

[W hile t he district court correctly

considered the fact that |ess-burdensone

alternatives exist, it [gave] too nuch wei ght
to that fact alone. In so doing, it
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essentially discount[ed] from the equation
Ward's inquiry into whether the [regul ation]
pronotes the Commission's interests such that
t hey woul d be achi eved | ess effectively absent
the [regul ation].

Id. at 189 (internal quotation marks and alterations onitted).

| mportantly, however, we decl ared t hat "| ess- burdensone

alternatives nust be considered in connectionwith theinquiry into

whet her, absent the challenged regulation, the governnent's
interests are achieved l|less effectively,” and cautioned that
"courts are not nerely to defer to the governnent's subjective
judgment." 1d. at 190 (enphasi s added).

We observed in G obe Newspaper that while the Comm ssion

"could have adopted a less drastic solution,” it had "carefully

calculated the costs and benefits" associated with potential

solutions to the problem of street furniture. [d. W concluded
that "[t]he path [the Commi ssion] chose to follow -- elimnating
t he newsracks al together -- [was] the nost effective solution ai nmed

at reducing visual clutter and preserving the [neighborhood' s]
hi storic character.” 1d. In other words, while not engaging in a
| east-restrictive neans anal ysis, we enphasi zed t hat t he Conm ssi on
had wei ghed the alternatives before it, and we pointed out that an
obvious alternative to the ban on street furniture -- requiring
that newsracks be designed to "blend in" to the nei ghborhood --
woul d have been | ess effective in achieving the Conm ssion's anti -

clutter objective than an outright ban. 1d. at 190-91. For our
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pur poses, the essential point is that we enphasized in dobe
Newspaper that the narrowtailoring test requires the district
court to consider whether the regulation challenged on First
Amendrent grounds sweeps nore broadly than necessary to pronote the
government's interest. That consideration, inturn, cannot be done
wi t hout sone eval uation of the alternative nmeasures put in issue by
the parties.
c. The District Court's Rationale

As expl ai ned supra, the district court found the ban on
anplification narrowWy tailored because (1) the restriction serves
the City's interest in noise reduction; (2) this objective could
not be achi eved without the restriction; (3) the restriction does
not burden nore speech than necessary; and (4) Casey could still
convey her nessage, but without the aid of an anplifier. Al though
we conclude that the record supports the district court's first
proposition -- that the restriction advanced the City's interest in
noi se reduction -- it does not support the other three. Thus, the
district court overl ooked Ward's requi rement that the neans chosen
cannot be "substantially broader than necessary to achieve the
government's interest."” 491 U S. at 800.
i. The Restriction Serves the City's Interest in Noise Reduction

W agree with the district court that the ban on
anplification serves the City's interest in noise reduction, as it

limts the volunme of noise performers can generate to the sound-
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production capacity of their unanplified voices and instrunents.
The restriction was i npl enented to protect residential neighbors of
A&QO, and the Suprenme Court has recogni zed that the governnent has
"a substantial interest in protecting its citizens from unwel cone
noise,” an interest that is "perhaps at its greatest when
governnment seeks to protect the well-being, tranquility, and
privacy of the hone." Id. at 796 (internal quotation marks
omtted). Nevertheless, as we have explained, the nmere fact that
the ban on anplification serves the Cty's interest in noise
reduction is not enough to satisfy the narrowtailoring
requirenent.

ii. The City's Objective Could Not Be Achieved
Without the Restriction

The district court stated that wthout the no-
anplification restriction, "the Cty would be unable to contro
effectively the volunme of nusic . . . emanating from[A&] ." This
statenment inplies that |ess-burdensone alternatives to the ban on
anplification do not exist. But the record does not support the
district court's assertion. Casey and A& suggest that the City's

noi se-reduction objective could be achi eved by enforcenment of the

Cty's noise ordinance. See Newport, R 1., Odinances ch. 8.12
(Noi se Abatenent) (setting naxinmum decibel |evel of 75 for
districts zoned "limted business"). This may or may not be so.

However, as a matter of logic, reliance on the noise ordinance

woul d be | ess restrictive than a total ban on anplification because
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it would permt the use of anplifiers at levels that did not exceed
the decibel limt set in the noise ordinance. Yet the Gty did not
explain why it could not have relied on this |ess-burdensone
alternative to the no-anplification restriction. See d obe
Newspaper, 100 F.3d at 190-91.
iii. The Restriction Does Not Burden More Speech Than Necessary
There is no support in the record for the district
court's conclusion that the restriction does not burden nore speech
than necessary to achieve the City's interest in preventing
excessi ve noise. See Ward, 491 U. S. at 802 (uphol ding regul ation
t hat was not substantially broader than necessary). Neither in the
district court's opinion nor inthe record is there any expl anation
of why the alternative advanced by the plaintiffs -- enforcenent of
the Cty's noise ordinance -- would not have achieved the Cty's
interests as effectively as the anplification ban, while
substantially di mnishing the burden on speech. This approach is
in sharp contrast to Ward, where the Court cited specific
alternatives the Gty had rejected and its reasons for doing so.
In Ward, the Court explained that New York had rejected
the idea of a fixed decibel limt for all perforners using the
bandshel | "because the inpact on |isteners of a single decibel
| evel is not constant, but varies in response to changes in air
tenperature, foliage, audience size, and like factors.” 1d. at

786. The city had also rejected the idea of wusing its own
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techni ci an t o operate equi pment supplied by the performer, "because
the city's technician mght have had difficulty satisfying the
needs of [perfornmers] while operating unfamliar, and perhaps

I nadequat e, sound equi pnent."” 1d.; see also G obe Newspaper, 100

F.3d at 190 ("Designing the newsracks to better '"blend in

would pronote the Commission's interest by reducing their
"unsi ghtliness.' It would not achieve, however, as effective a
reduction in '"the visual clutter . . . .'"). By contrast, the
district court's opinion gives no indication as to why the Gty of
Newport coul d not have relied on the noi se ordinance to achieve its
obj ecti ve.

W do not see how the "substantially broader than
necessary" determ nation could be made in this case absent sone
consideration of the alternative of enforcing the noise ordinance.
Far from being a hypothetical possibility conjured up by
appel l ants, the noise ordinance is on the books, is unm stakably
desi gned to address the problem of excessive noise, and has been
enforced against A& in the past. There is no indication in the
record that such enforcenment is not effective in achieving the
City's noise-reduction objective.®

W enphasi ze, however, that the Gty need not prove that

the no-anplification restrictionis the | east restrictive neans of

6 I ndeed, when appellants were cited for excessive noise in
June of 1999 it was for violating the noise ordi nance, rather than
the no-anplification restriction on their |icense.
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achieving its objective of controlling excessive noise. Any such
requirenent is clearly proscribed by the precedents. Ward, 491
US at 798. However, if enforcing the noise ordinance would
effectively achieve the City's noise-reduction objective, and the
burden on speech inposed by the no-anplification restriction is
substantially broader than the burden that would be inposed by
enforcing the noi se ordi nance, the no-anplification restriction may
not nmeet the narrow tailoring test.

| nescapabl y, the application of the narrowtailoringtest

entails a delicate bal ancing judgnent by the court. See Blount v.

SEC, 61 F.3d 938, 946 (D.C. Cir. 1995) (regul ati ons of speech nust,
"by virtue of the narrow tailoring requirenent . . . , strike an
appropri ate bal ance between achi eving [the governnent's] goals and
protecting constitutional rights"); Henderson v. Lujan, 964 F.2d
1179, 1184 (D.C. Cir. 1992) ("Despite the seenm ngly mathemati cal
character of the netaphor, the Suprene Court in fact applies [the
narrowtailoring requirenent] as a balancing test . . . ."). First
Amendnent plaintiffs often argue that a regulation sweeps too
broadly and that |ess burdensone alternatives are available to
acconplish the governnent's objective. The governnent responds
that the proposed alternatives woul d be | ess effective in achieving
its objective. The trial court is then required to bal ance the
conpeting interests under the narrowtailoring standard, m ndful

that the governnent is not required to choose the |east intrusive
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means of advancing its interests. Here, however, the court did not
engage in any balancing analysis, deferring instead to the
unsupported assertion of the City that the no-anplification
restriction in A&O s license was the only effective neans of
addr essi ng the noi se problem

The City <calls to our attention CarewReid .

Met ropolitan Transportation Authority, 903 F.2d 914 (2d Cir. 1990),

which held that a ban on the use of anplifiers on New York City
subway platforns was narrowWy tailored to the city's interests in
"elimnation of excessive noise" and "public safety"” (the concern
was that anplified nusic interfered "with police comunications,
t he public address system. . . and the work of track crews"). 1d.
at 917. The district court had enjoined enforcenent of the ban,
finding that "the goal of noise reduction could be achieved by
enforcing the 85 decibel |imt" applicable to nusical performances
on subway platforns. Id. The Second Circuit held that the

district court had "inproperly relied on the perceived availability

of a less-restrictive alternative to the anplifier ban -- the use
of decibel nmeters.” 1d. at 917-18. It explained that the proposed
alternative would be inpractical: "The noise regulation requires

t hat deci bel nmeasurenents be taken at a distance of five feet from
the nmusic's source. The difficulties in nmaking such neasurenents
on a crowded subway platformw th riders rushing on and off trains

are apparent . . . ." 1d. at 918.
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Al t hough a crowded subway platformin New York City seens
far renoved from a residential neighborhood in Newport, Rhode
I sl and, there m ght be practical problens or adm ni strative burdens
that conplicate the enforcenent of a noise ordinance in this
qui eter setting. Such considerations are certainly relevant in
eval uati ng whet her a proposed alternative woul d effectively achi eve
the Cty's objective. See id. However, this record is silent on
any practical problens or adm nistrative burdens that woul d render
enforcement of the noise ordinance an ineffective alternative to
the no-anplification restriction.”’

Nevert hel ess, the dissent states that the record
establishes that "the noise ordinance clearly failed to address the
community's concerns and, as such, cannot be considered an
effective alternative." Respectfully, that is not so. The
scattered references to the Noise Ordinance at the Cty Counci
nmeeti ng on June 9, 1999 where the license restrictions were adopted

do not anmpbunt to evidence that enforcenent of the noi se ordi nance

" Carew Reid does assert that Ward "nakes clear that the
| ess-restrictive alternative analysis has no part in the review of
a tinme, place or manner regulation.” 1d. We believe this
reasoning reflects a msreading of Ward, which rejected any
requi renent that the nmeans chosen be the |east restrictive. 491
US at 798. Ward does not say that the existence of |ess
restrictive alternatives plays no part in the narrow tailoring
anal ysis. Indeed, we said in dobe Newspaper that the existence of
"nuner ous and obvi ous | ess-burdensone alternatives ... is certainly
a rel evant consideration,” just not a controlling one. 100 F.3d at
189-90 (quoting Gty of G ncinnati v. Discovery Network, Inc., 507
U S. 410, 418 n.13 (1993)).
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was considered and rejected as ineffective. Here is the sum and
subst ance of these references:

. Council or Sardella, questioning the requirenent
that an applicant list the specific types of
i nstruments that performers would be permtted to
play, said: "entertainnment is entertai nnment and
as long as soneone doesn't violate the noise
ordi nance | don' t believe we should be
restricting them to whether they have a flute
pl ayer, a guitar player, or a vocalist."

. Casey explained that "it was ny fault |ast Friday
that we went over the . . . noise ordinance"
. Doug Stevenson (a neighbor) said: "I don't even

think it's an issue of violation of any Noise
Ordinance, it's just the fact that we didn't have
this noise before and now we do and we have to
deal with it and we don't like it."

. Ms. Tarigo (unidentified) said: "last week so we
could adhere to that Cty ordinance of the
deci bel s of 65" (the | anguage t hat precedes these
words is illegible).

As we have explained, at the district court the burden

was on the Gty to show that the no-anplification restriction did
not burden substantially nore speech than necessary to achi eve the
Cty's noise-reduction objective. See Fox, 492 U.S. at 480. The
City did not nmeet this burden sinply by submtting evidence that
t he noi se ordi nance was nentioned at the neeting at which the no-
anplification restriction was adopted. Indeed, the Gty itself has
not argued -- either in its notion for summary judgnment or on
appeal -- that the Council considered the alternative of enforcing

the noi se ordi nance and concluded that it would be ineffective.

Nor has the City supplenented the record of the Council neeting
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with evidence supporting its view that the no-anplification
restriction is narrowmy tailored, as it was free to do at the
district court.

The dissent is correct that residential neighbors were
unhappy about the noise emanating from A&, However, it is nere
speculation to say that enforcing the noise ordinance was an
ineffective alternative to the no-anplification restriction when
there is no indication in the record that the Gty had nmade any
attenpt to enforce it beyond the one incident docunented in the
record.

iv. Casey Could Still Convey Her Message Without Amplification

As its final basis for concluding that the ban on
anplification was narrowWy tailored, the district court stated
that appellants "could still convey their respective nessages,
but . . . without the aid of an anplifier.” Appellants respond,
wi th the support of uncontradicted affidavits, that anplifiers are
not used sinply to take a "nessage" and make it |ouder while
hol di ng constant its content. To be sure, anplification my be
necessary to convey a nessage, and appel |l ants advance the argunent
that anplification is required for Casey's voice to be heard over
the chatter of A&O s patrons. However, as appellants point out,
anplifiers are also used to create new "nessages" that cannot be
conveyed wi thout anplification equipnment. Anplification enables

performers to boost the relative volunme of quiet instruments, such
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as the bass and the lower registers of the human voice, and to
adjust the tonal qualities of voices and instrunments wthout
necessarily increasing the overall volunme of the performance.?
Much nodern nusic sinply cannot be performed w thout the use of
anplifiers. Thus the ban on anplification has a direct and
i medi ate effect on the expression at issue. The record therefore
does not support the district court's conclusion that appellants
"could still convey their . . . nessages” w thout anplification

Wt hout anplification, sone of the nessages are not conveyed at
al | .

The Suprene Court observed in Ward that "[i]f the city's
regul atory schenme had a substantial deleterious effect on the
ability of bandshell perforners to achieve the quality of sound
they desired, [plaintiff's] concerns would have considerable
force.” 491 U S. at 801. The Court enphasized that there was no
evidence in the record that the quality of performances had been
inmpaired by the City's regulatory schene. On the contrary, it
declared that "the city's guideline has no material inpact on any
perfornmer's ability to exercise conplete artistic control over
sound quality." 1d. at 802. Here, in contrast, there is evidence
of a "deleterious effect” on the "quality of sound" Casey has been

able to produce. I ndeed, the regulation precluded outright the

8 The use of anplification to adjust the relative vol une and
tonal qualities of voices and instrunments is called "m xing."
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performance of certain songs that require her to sing quietly in a
| ow register with anplification.

In sum we conclude that the district court erred inits
application of the Ward test for narrow tailoring to the facts of
this case. The record does not support the district court's
conclusion that the Cty's nmeans were not substantially broader
t han necessary to achieve the governnment's interest.

3. Alternative Channels

Al though the failure of the record to support the
district court's conclusion that the no-anplification restriction
is narromy tailored to serve a significant governnmental interest
requires that we vacate the judgnment bel ow, we neverthel ess note
that the ban on anplification at A& does "l|leave open anple
alternative channels of comunication,” and thus satisfies the
third prong of the Ward test. 491 U.S. at 790 (internal quotation
mar ks omtted). Appellants assert unpersuasively that "[t]here is
no alternative for Laurel Casey to find a neans to convey her
artistic nmessage to an audi ence of over 90 people on a Saturday
night in a restaurant in Newport w thout having the benefit of an
anplifier." However, the restrictions i nposed on perfornmers at A&O
do not prevent Casey from perform ng at other establishnents in

Newport unencunbered by the sane restrictions.
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B. No Amplification of Instruments

The district court held that appellants | acked standing
to challenge the restriction on anplification of instrunments (but
not singing) that has been in force since 2000. 1In the district
court's view, which the City reflects inits brief, Casey and A&O

are endeavoring to challenge the no-anplification restriction "on
behal f of " other nusicians. W disagree with this characterization
of appellants' clainms, and hold that both Casey and A& have
standing to assert violations of their own First Anmendnent rights.

"The basic requirenents for Article Il standing are that
the petitioner is soneone who has suffered or is threatened by
injury in fact to a cognizable interest, that the injury is
causal ly connected to the defendant's action, and that it can be

abated by a renmedy the court is conpetent to give." Save Qur

Heritage, Inc. v. FEAA 269 F.3d 49, 55 (1st Cr. 2001). As a

singer who perforns with a band, Casey's "expression" enconpasses
nmore than just her voice. It is the nusic she produces in
conjunction with her band that constitutes her expression. If the
gquality of Casey's perfornance has been affected by the ban on the
anplification of her acconpanists, she has suffered an injury in
fact to a cogni zable interest (her interest in perform ng her nusic
as she wishes to performit); the injury is causally connected to
therestrictionthe City placed on A&O s entertai nnent |icense; and

the district court has the power to renmedy the injury (by enjoining
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enforcenment of the restriction on anplification of instrunments).
Casey therefore has standing to challenge the restriction on the
anplification of instrunents. See id.

A&O al so has standing to challenge the restriction on the
anplification of instrunents. If, as appellants allege, the
restriction has inpaired the quality of Casey's perfornmances, A&O
has suffered an injury in fact to a cognizable interest (a
reduction in the quality of the entertainment it offers its
custoners); the injury is causally connected to the restriction on
its entertai nment license; and the district court has the power to
remedy t he situation ( by decl ari ng t he restriction
unconstitutional). See id.

Despite concluding that appellants |acked standing to
chal l enge the ban on anplification of instrunents, the district
court went on to declare that even if appellants did have standi ng,
its analysis of the total ban on anplification applied equally to
the ban on anplification of instruments. W have held that the
district court erredin finding that the total ban on anplification
was narrowy tailored to serve a significant governnental interest.
We conclude |ikewise with respect to the ban on anplification of
instruments. In restating its conclusion about the total ban on
anplification, wthout additional analysis, the district court
repeated its error of neglecting to consider the viability of the

| ess-burdensone alternative of enforcing the Cty's noise
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or di nance. W therefore remand to the district court for
consi deration of appellants' challenge to the no-anplification-of-
I nstrunents restriction under the framework described in this
opi nion.?®

C. No Singing

The district court found that the no-singing restriction
in force for two weeks in June of 1999 was a valid regulation of
speech. Casey and A&O argue that the no-singing restriction was
"facially invalid," as it "had the effect of utterly suppressing
Ms. Casey's right to perform"” They also assert that there is no
rational basis "for discrimnating between one formof instrunent,
the human voice,” and "other instrunents such as pianos and
guitars.”

Frankly, we can nmake little sense of appellants' facial
invalidity argunment, at |least as they express it. They seemto
argue that a ban on singing could never be perm ssible under any
ci rcunst ances. Stated so sweepingly, that is an untenable
proposition. Appellants also make an equal | y unavailing argunent
that the no-singing requirenent is not content neutral, hoping to

i nvoke strict scrutiny.' See Arkansas Witers' Project, 481 U.S.

° For the reasons given in connection with the total ban on
anplification, the ban on anplification of instruments does satisfy
Ward's content-neutrality prong.

1 As we have explained, "[t]he principal inquiry in
determ ning content neutrality . . . is whether the governnment has
adopted a regul ation of speech because of disagreenent with the
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at 231 (requiring state to show that content-based regul ati on of
speech is "necessary to serve a conpelling state interest” and
"narrowW y drawn to achi eve that end") (citation omtted). However,
appellants do seem to argue, barely, that the no-singing
restriction suffers fromthe sane narrowtailoringinfirmties that
afflict the restrictions on anplification. Based on our analysis
supra, we conclude that the record does not support the district
court's holding that the no-singing restriction is narrowy
tailored to serve a significant governnmental interest. Thus the
no-singing restriction too nust be addressed by the district court
on remand.
IIT.

To neet the narrowtailoring requirenent set out in Ward,

the City was required to establish that the chall enged restrictions

do not burden substantially nore speech than necessary to achieve

message it conveys." Ward, 491 U S at 791. The district court
found that

the [City] did not place the "no singing"” restriction on
[ A&O s] entertainnment |icense because it disagreed with
the message plaintiffs sought to convey. Rat her, the
[City] inposed the restriction . . . in order to address
the conplaints defendants received from [A&0O s]
residential neighbors concerning the excessive and
di st ur bi ng noi se emanati ng fromthe restaurant during the
| at e ni ght hours.

Appel l ants point to nothing in the record suggesting that the no-
singing restriction was notivated by the content of Casey's
performances, or by specific aninus toward singing as opposed to
other forms of nusical expression. W therefore agree with the
district court that the restriction is content neutral.
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its interest in noise reduction. The Cty has failed to carry its
burden on this point. The record is devoid of any explanation of
why the alternative of enforcing the City's noise ordinance -- an
alternative that is on the books, is designed to address the
probl em of excessive noise, and has been enforced against A&O in
the past -- would not have achieved the City's objective as
effectively as the anplification ban, while placing a substantially
| esser burden on speech. Absent sone evidence of this in the
record, the district court had no basis for deciding whether the
chal l enged restrictions are, or are not, substantially broader than
necessary to achieve the Cty's objective.

We concl ude, therefore, that the district court erred in
its application of the test for narrow tailoring established in

Ward and applied in d obe Newspaper, and hence t he judgnment entered

for the Gty nust be vacated. However, there is no basis in |aw
for ordering the entry of judgnent for appellants. The proper
narrowtailoring analysis remains to be done and, dependi ng on the
outcone of that analysis, damages issues nust be resol ved. e
therefore remand to the district court for further proceedings
consistent with this opinion.

Judgement vacated. Remanded for further proceedings

consistent with this opinion.

- Concurring and Dissenting Opinions Follow -
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McAULIFFE, District Judge (concurring). | agree with and

concur in Judge Lipez’s reasoning and conclusion -- that the record
requires further developnment and additional narrowtailoring
analysis remains to be done. However, | amless confident than
Judge Lipez that the City of Newport’s anplification ban is content
neutral . The record discloses that the City's sole intent in
i nposing the license restrictions at issue here was to limt the
vol une of sound emanating from Asterix & Obelix, in an effort to
accommopdate its residential neighbors. But, by banning al
anplified nusic, the Gty effectively, albeit unwittingly, banned
a whol e host of nusical instrunents and, necessarily, the unique
nmusi cal nessages that can only be produced by those instrunents.
And, ironically, the ban will not necessarily insure an acceptabl e
| evel of noise control -- Casey could, for exanple, sing to the
acconpani ment of snare druns, but not anplified flutes.

In the world of nodern nusic, “anplified” is not
synonynous with “nmade | ouder.” Electronic mnmusical instrunents can
only produce sound through a process of electronic anplification,
but those instrunents are not inherently |ouder than acoustic or
unanplified instrunments. A nodern synthesizer, for exanple, can
make sound only by nmeans of electronic anplification, yet that
anplified instrument easily and faithfully mmcs the sounds
produced by a wi de range of acoustic instrunents such as pianos,

harps, flutes, acoustic guitars, violins, druns, etc. Moreover
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the synthesizer can reproduce those nusical sounds as softly and
quietly as desired. Yet, the synthesizer falls within the Gty’s
ban. An electronically anplified Aeolian Harp can produce the sane
“soft floating witchery of sound” as nature’s own, but the vol une
is nore easily controlled on the anplified version.

So, while the City did not inpose the anplification ban
because of any overt disagreenent with the nessages conveyed by
anplified nusical instrunents, thus, arguably, nmaking the ban
content neutral, | believe the banis sufficiently over-reachingto
give rise to what the Suprene Court referred to in Ward v. Rock

Agai nst Racism 491 U. S. 781, 792 (1989), as an argunment of “nuch

force,” i.e., that the Cty has inpermssibly interfered with the
artistic judgnment of perforners at A&O. |In Ward, the Court noted
that “[a] ny governnmental attenpt to serve purely esthetic goals by
i mposi ng subj ecti ve standards of acceptabl e sound m x on perfornmers
woul d rai se serious First Anendnent concerns . . . .” |d. at 793.
Here, the Gty’'s regul ation of expressive activity within A& may
wel | not be content neutral because it appears to i npose subjective
standards of instrunent selection on perforners and nay not be
“justified without reference to the content of the regul ated

speech,” id. at 791 (quoting Cark v. Community for Creative Non-

Vi ol ence, 468 U. S. 288, 293 (1984)), notw t hstandi ng t he absence of
official disagreenent with the artistic nessages conveyed by

anplified instrunents. See Police Dept. of Chicago v. Msley, 408
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US 92 (1972) (holding that picketing ban inposed to prevent
di sruption of school was not content neutral when the ban all owed
pi cketing on some topics but not others); Carey v. Brown, 447 U. S
455 (1980) (same).

The governnental regulation in Ward was not intended to,
and did not in fact, interfere wwth artistic expression. But here,
the regulation singles out certain nusical instrunents and thus

“has a direct and i medi ate effect on the expression at issue,” by
suppressing it, and does so w thout any apparent justification
given the substantial disparity between the ban’s expansive reach
and the noi se-control interests the ban purports to serve.

Wth that reservation -- that the license restriction may

not be content neutral -- | join in Judge Lipez’ s opinion.
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TORRUELLA, Circuit Judge (Dissenting). Wth due respect,

| disagree with ny colleagues regarding whether the licenses in
question are narrowWy tailored. VWiile the majority correctly

recounts the hol di ngs of both Ward v. Rock Agai nst Racism 491 U. S

781 (1989), and d obe Newspaper, Co. v. Beacon Hill Architectura

Comm ssion, 100 F.3d 175 (1st Cr. 1996), it overstates the burden
for finding that a tinme, place, and manner restriction is narrowy
tail ored. In fact, despite pronouncenents to the contrary, the
majority essentially elevates the narrowWy tailored requirenent to
sonet hi ng approaching a |l east restrictive neans test by requiring
t hat proposed alternatives al ways be considered. The majority al so
i gnores crucial evidence in the record which supports the district
court's finding that the Ilicensing requirement was narrowy
tailored. M own review of the evidence and the rel evant | aw | eads
me to the conclusion that the Gty has net its burden of show ng
that the licenses are narrowWy tail ored.

The majority understands G obe Newspaper as inposing a

requi renent on courts to consider |ess burdensone alternatives in
deci di ng whet her a challenged regulationis narrowy tailored. In
fact, the court did say, as the mpjority points out, that "Il ess-
burdensonme alternatives nust be considered.” 100 F.3d at 190.
However, this statenent can only be understood in context. In

G obe Newspaper, the district court had found that a general ban on

street furniture, including newspaper racks, in Beacon Hi Il was not
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narrowly tailored because |ess burdensone alternatives existed.
100 F.3d at 188. In overturning that decision, the court pointed
out that those alternative regi mes had been consi dered and rej ected
as ineffective. |d. at 188-89.' Sinply, the lower court rested
its decision on the availability of alternative regul ations and
ignored anple evidence showing that those alternatives were
i neffective. It was against this background that the court
commented that |ess-burdensome alternatives nust be evaluated to
see whether they are as effective as the chall enged schene.

Here, the situationis very different. Appellants do not
challenge the Cty's enactnent of a general licensing schene
regul ating entertainnent establishnents. ? Rat her, appellants
conplain about the City's specific refusal to grant A& a nore
conprehensive entertainment license. As part of that challenge,
appel l ants point to the City's noise ordinance, positing that its
enforcenment would be a |ess-burdensone alternative to a |icense

which covers only certain fornms of entertainment. There is no

1 A simlar situation confronted the Suprenme Court in Ward.
There, New York City specifically considered a variety of solutions
to its excessive noise problem and rejected all of them as
ineffective. 491 U S. at 785-87.

12 | further note that it is very unlikely that such a
chal | enge could survive, given that such schenmes are generally
within acity's powers. Fantasy Book Shop, Inc. v. Cty of Boston,
652 F.2d 1115, 1121 (1st Cr. 1981) (holding that "licensing of
routi ne conmerci al operations in an attenpt tolimt noise, traffic
and disruptionis clearly within a state's constitutional power").
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evi dence, or even a suggestion, that the Gty actually considered
utilizing the noise ordinance i nstead of the |icensing schenme when
it came to A&O. ®* This is entirely predictable. The controversy
over A&O s application arose at a City Council neeting when the
City considered the renewal of annual entertainnent |icenses for
the com ng year. It was not in the context of deciding what
regul atory regine would best balance noise pollution reduction
against allowing full artistic expression. To exenpt A& fromthe
normal |icensing scheme, in favor of utilizing the noise ordi nance,
woul d have been a strange result, to say the |east.

Furthernore, existing | aw does not generally support the
proposition that alternatives nmust be considered when deciding

whet her a regulationis narrowy tailored. |In Knights of Col unbus,

Council No. 94 v. Town of Lexington, 272 F.3d 25 (1st G r. 2001)

(hereinafter Knights of Colunbus), a local group brought a

challenge to a regulation that totally banned the erection of
unattended structures on the historic town green. | d. The
plaintiffs-appellants suggested that the town could have achi eved

its purpose with less restrictive alternatives. ld. at 32.

3 The record does suggest that the Gty had addressed its
concerns about noi se pollution in another forum a Noise & Nui sance
Task Force. The reference to this task force is fairly anbi guous,
and nei ther side presents further information about its concl usions
or its actual purpose. Furthernore, there is no suggestion, by
either side, that this task force dealt specifically with the
probl em posed by A&O. Fromthe limted information available, it
appears that this task force addressed only general concerns.
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However, the court concluded that the town did not have to
i npl enment or experinent with alternatives before enploying a total
ban. Id. at 33. In contrast to the limted restrictions in this

case, Knights of Colunbus presents a fairly extreme regulation

Neverthel ess, the town's failure to consider alternatives did not
| ead the court to find the regulation unconstitutional.

In fact, the appropriate inquiry is not whether
alternatives exist, which the regulating body nust show are
i neffective. Rather, the inquiry is whether "the State's
articulated rationale actually supports restrictions placed on

particul ar conduct."” New England Council of Carpenters v. Kinton,

284 F.3d 9, 27 (1st Cr. 2002); accord Gun Omers' Action League,

Inc. v. Swift, 284 F.3d 198, 212 (1st Cr. 2002) (upholding a ban
on wusing human-shaped targets at certain gun clubs under
internediate scrutiny wthout considering less restrictive

alternatives); Knights of Colunbus, 272 F.3d at 33. Certainly,

that inquiry can include an examnation of the alternatives

consi dered by regul ati ng body, see, e.q., d obe Newspaper, 100 F. 3d

at 188-89, but not every case requires such an inquiry. This is
one such case.

The record clearly shows that the Gty limted A& s
license in response to neighborhood conplaints about excessive

noise. In fact, despite these conplaints, the City gave A&O the
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sanme license it had in the prior year.' The Cty just refused the
request for an expanded |icense. The record supports only one
inference: that the City balanced the interests of A& agai nst
those of its neighbors. This was entirely appropriate. See Nat'l

Amusenents, Inc. v. Town of Dedham 43 F.3d 731, 744 (1st Cr.

1995) ("[The regulation] pronotes the substantial governnment
interest of preserving tranquility--an interest that, as [the
town' s] past experience denonstrates, would not be achieved as
effectively absent the regulation.™).

Furthernore, even if | were to adopt the majority's
conclusion that the Gty nust showthat avail able alternatives were
ineffective, | would find that the City has nmet its burden. The
majority concludes that "the Gty gave no explanation as to why it
could not have relied on this |[|ess-burdensone alternative
[enforcing the noise ordinance] to the no-anplification
restriction.” Actually, the record clearly shows that the noise
ordi nance was ineffective. A& had violated the noise ordi nance
only once, but the nei ghbors conpl ai ned about incessant noise. One
nei ghbor told the City, "So, | don't even think it's an issue of
vi ol ati on of any Noi se Ordi nance, it's just the fact that we didn't

have this noise before and now we do and we have to deal with it

4 Oiginally, the City did place an additional restriction
on A&O s license by forbidding singing. However, the record is
clear that this restrictionwas lifted shortly after it was i nposed
and that it was inposed on the m staken belief that the prior
| i cense had not included perm ssion for a vocalist.
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and we don't like it." The noise ordinance clearly failed to
address the conmunity's concerns and, as such, cannot be consi dered
an effective alternative.

Wil e believing the record clearly shows that the noise
ordinance is ineffective, | reiterate ny earlier point: the Gty
only needs to showthat the issued |icenses were narrowy tail ored
to the problem and not that all available alternatives are
i neffective. Regardless of the standard enpl oyed, the City clearly

nmeets its burden, and the judgnent of the district court should be

affirmed. Therefore, | respectfully dissent.

> Contrary to the majority's assertion, | do not find that
the City considered and rejected the noise ordinance as
i neffective. Rather, | sinply find that the noise ordinance is

ineffective, apart fromany consideration by the City.
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