IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

UNI TED STATES OF AMERI CA
v. : CRIM NAL NO. 02-527

BRANDON JONES

VEMORANDUM

Padova, J. June 10, 2003

Def endant Brandon Jones was convicted by a jury on one count
of carjacking, in violation of 18 U S.C. 8§ 2119, on February 14,
2003. At the end of the Governnent’s case-in-chief, Defendant noved
for judgnment of acquittal before submission to the jury under
Federal Rule of Crimnal Procedure 29(a). The Court reserved
decision on the Mdition at the tine, pursuant to Federal Rule of
Crim nal Procedure 29(b). Defendant has now renewed that Mtion and
has filed a sim lar notion under Federal Rule of Crimnal Procedure
29(c) for Judgnent of Acquittal after jury discharge. For the
reasons that follow, the Court denies both Mdtions in all respects.
l. Backgr ound

Shortly after mdnight on April 29, 2002, Defendant carjacked
Lorena Edwards, a | one wonman, at the Coastal Gas Station | ocated at
t he corner of Stenton Avenue and Tul pehocken Street in Phil adel phi a.
The vi cti munl ocked her green 1996 Jeep Cherokee with her renote and
entered it through her driver’s side door after she returned from

the gas station where she purchased cigarettes. At the sane tine,



Def endant entered her vehicle through the passenger-side door. He
imediately told the victim “lI have a gun, don’t | ook around, just
drive.” (N.T. 2/10/2003 at 38.) Defendant had his hand shoved in the
side of his puffy jacket, which was bulging towards her, and
notioned as if he were holding a gun. (N.T. 2/10/2003 at 39.) The
victimtestified that she did not see a gun, but that she foll owed
Def endant’ s demands. Wen the victi mreached to put her seatbelt on,
Defendant grilled her as to what she was doing and told her, “Don’t
worry about your seatbelt, just drive.” (N T. 2/10/2003 at 38.)

Def endant forced the victimto drive himto an ATM nmachi ne at
Cedar brook Mall, located at the corners of Cheltenham Avenue and
Easton Road in Wncote, just across the northern border wth
Phi | adel phia. They arrived at the ATMnachi ne at approxi mately 12: 30
a.m Throughout the victinmis forced ride wth Defendant, he
repeatedly told her in a |loud and threatening manner that he would
shoot her if she looked at him (N T. 2/10/2003 at 43, 47.)
Def endant al so stole $6.00 fromthe victims person and $1.00 from
her purse. After rifling through her car and purse, he also stole
her house keys, identifying information, including her daughter’s
social security card, and sone cigarettes.

Defendant told the victim to park the vehicle by the ATM
machi ne and then ordered her to wi thdraw noney from the machine
Def endant al so threatened her, “If you try to run or if you try to

signal for help I’"'mgoing to run you dowm.” (N T. 2/10/2003 at 46,



47.) The victimtestified that she thought the car was still running
when she went to the ATMnmachine to attenpt to wit hdraw noney. (N. T.
2/ 11/ 2003 at 65-66.) She testified that she did not run while at the
ATM machi ne because she “didn’t think [she] could outrun a bullet.
or the vehicle.” (N T. 2/11/2003 at 38.) She testified that
during the drive, Defendant repeatedly threatened to shoot her, so
t hat when she was at the ATM machi ne, she was “extrenely scared” and
kept | ooking over her shoul der to see what Defendant was doi ng or
whet her “he was noving the car or training the gun on ne.” (N T.
2/ 10/ 2003 at 47.) The victi maccessed t hrough the ATM nachi ne a bank
account at Soverei gn Bank which had al nost no funds. She reported
her lack of success to Defendant who ordered her back into the
vehicle. At this point, Defendant had possession of her purse
i ncl udi ng her house keys, and grilled her as to which door each key
opened. She al so testified that Defendant noved to the driver’s side
of the vehicle after she returned fromthe ATM and showed hi mthe
recei pt that showed she had no noney. (N T. 2/11/2003 at 38.)

Def endant eventually ordered the victimto get out of her car
and told her to “Go in the back door, your husband is hone. Wlk
home normal .” (N. T. 2/10/2003 at 50.) He took social security cards,
i ncl udi ng her daughter’s, which he identified as such, and told her,
“l know who you are and | know where you’re at.” (N T. 2/10/2003 at
49-50.) He again threatened her, “Don’t call the police, don't flag

down a car. If you do, I'’mgoing to shoot you, I’mgoing to run you



down. | know where you're at, |I'm going to conme to your house
there’s gonna be an upset.” (N T. 2/10/2003 at 54.) Defendant then
abandoned the victimin the parking |ot near the ATM nmachi ne and
drove away in her vehicle.

After being carjacked, the victimran to the nearby residence
of the nother of her daughter’s friend and reported the incident to
the police. Philadelphia Police Oficer WIIliam Hel sel responded,
at which point the victim described the defendant and her stolen
vehicle. At about 12:50 a.m the police issued a bulletin about the
carjacking. At about 1:30 a.m, about an hour after Defendant [|eft
the victimin the parking |ot near the ATM machi ne, Phil adel phi a
Police Sergeant Shawn W I1son, after having heard the police
bul l etin, spotted Defendant driving the victinmis vehicle on Wster
Avenue in Phil adel phia. This location is near both the scene of the
carj acki ng and Defendant’s honme. Wen Sergeant W/ son activated the
done lights of his police cruiser, Defendant fled, disregarding
traffic lights and stop signs, and | ed Sergeant WI|son on a high-
speed chase for nore than two mles. Defendant | ost control of the
victims vehicle at Wadsworth and Mansfield Street in Phil adel phi a,
crashing it, flipping it several tines, and totaling it. Sergeant
W son then apprehended and arrested Defendant.

During Defendant’s arrest, Sergeant W/Ison recovered from
Def endant’ s person sone of the itens that Defendant had stol en from

the victim including her car keys, her daughter’s social security



card, noney, and her cigarettes. He did not recover a gun. The
victimtestified that other itens from her vehicle, including a
canera and tool kit, were never recovered. (N T. 2/10/2003 at 108-
09.)

After crashing the victim s vehicle and his subsequent arrest,
Def endant was taken to Al bert Einstein Mdical Center. Hospital
records reflect that the anbul ance arrived at the accident scene at
about 1:40 a.m and delivered Defendant to the hospital at about
2:04 a.m The victim arrived at the hospital as Defendant was
arriving in the anbul ance and imedi ately identified Defendant as
the man who had carjacked her.

The Governnent al so entered evi dence, whi ch Def endant produced
on the norning of trial, of a letter allegedly received by the
Defendant’s famly a few weeks before trial. The letter discussed

the “real carjacker,” disparaged the victim and contai ned nore of
her personal itenms which were stolen that night, including her
social security card.
Il. Legal Standard

In deciding a notion for judgnent of acquittal under Federal
Rul e of Crimnal Procedure 29 on the basis of insufficiency of the
evi dence, the district court nust determ ne whether the Governnent

has adduced sufficient evidence respecting each elenent of the

of fense charged to permt jury consideration. United States v.

G anpa, 758 F.2d 928, 934 (3d Gr. 1985). The district court cannot



and should not weigh the evidence. 1d. The Court is not permtted
to make credibility determnations. |d. at 935.

A defendant bears a very heavy burden when challenging the
sufficiency of the evidence supporting a jury's verdict. United

States v. Dent, 149 F.3d 180, 187 (3d G r. 1998). The evi dence nust

be weighed in the light nost favorable to the governnent and the
verdi ct upheld so long as “any rational trier of fact could have
found the essential elenments of the crine beyond a reasonable

doubt.” United States v. Voigt, 89 F.3d 1050, 1080 (3d Cr. 1996).

The defendant cannot “sinply reargue [his] defense.” United States

v. Smith, 186 F.3d 290, 294 (3d Cr. 1999). The Court nust find
there is no evidence in the record, regardless of howit is weighed,
fromwhich the jury could have found the defendant guilty. United

States v. McNeill, 887 F.2d 448, 450 (3d Cr. 1989), cert. denied,

493 U. S. 1087 (1990). The defendant nust overcone the jury’s speci al
province in matters involving witness credibility, conflicting
testinony, and drawing factual inferences from circunstanti al

evidence. United States v. Mdory, 968 F.2d 309, 321 (3d Cr.

1992). For a notion under Rule 29(a), the Court nust consider only
the evidence presented by the Governnent; for a Mtion under Rule
29(c), the Court shall consider all the evidence introduced at

trial. Fed. R CGv. P 29(a) and (c).



[1l1. Discussion

Def endant was convi cted of carjacking as charged in Count | of
the Indictnent. In order to sustainits burden of proof of the crine
of carjacking, the Governnent had to prove that Defendant: (1) with
intent to cause death or serious bodily harm (2) took a notor
vehicle; (3) that had been transported, shipped or received in
interstate or foreign commerce; (4) fromthe person or presence of

another; (5) by force and violence or intimdation. United States

V. Applewhaite, 195 F. 3d 679, 684-85 (3d Cr. 1999) (citing United

States v. Lake, 150 F. 3d 269, 272 (3d Cir. 1998)); 18 U.S.C. § 21109.

In his Motions, Defendant argues that there is insufficient
evidence to prove the first elenent, intent to cause death or
serious bodily harm as there was no force or viol ence used agai nst
the victimand no evidence shown that he used, showed or displ ayed
a gun or any ot her weapon. (Def.’s Rule 29(a) Mem at 2.) Defendant
al so argues that, evenif the victinis vehicle were to be consi dered
a weapon, he did not threaten to harmthe victimwith the vehicle
during the “taking,” of the vehicle, which he argues occurred only
when he initially entered the passenger’s side of the vehicle and
ordered her to drive, exercising control over her, not at any tine
afterward.

In United States v. Holl oway, the United States Suprene Court

(“Suprenme Court”) held that conditional intent is sufficient to

satisfy the statute’s specific intent elenent, the “intent to cause



death or serious bodily harm” 526 U. S. 1, 11-12 (1999). In other

wor ds:

In a carjacking case in which the driver

surrendered or otherw se |ost control over his

car wthout the defendant attenpting to

inflict, or actually inflicting, serious bodily

harm Congress’ inclusion of the intent el enent

requires the Governnent to prove beyond a

reasonabl e doubt that the defendant woul d have

at least attenpted to seriously harm or Kkill

the driver if that action had been necessary to

conpl ete the taking of the car.
Id. The Suprene Court held that, “[t]he intent requirenent of § 2119
is satisfied when the Governnent proves that at the nonent the
def endant denmanded or took control over the driver’s autonobile the
def endant possessed the intent to seriously harmor kill the driver
if necessary to steal the car (or, alternatively, if unnecessary to
steal the car).” 1d. at 12. “Wile an enpty threat, or intimdating
bluff, would be sufficient to satisfy the [‘by force and vi ol ence
or by intimdation’] elenent, such conduct, standing onits own, is
not enough to satisfy 8§ 2119's specific intent elenent.” 1d.

The Court has found no United States Court of Appeals for the
Third GCrcuit (“Third CGrcuit”) opinion that defines what is
necessary to prove the intent el enent or that establishes a m ni mum
threshold that nust be net to prove intent. Instead, the Third
Crcuit opinions that have addressed the intent elenent have

performed fact-specific anal yses in determ ning whether the intent

el ement has been net. See, e.d., United States v. Burney, No. 01-




3299, 2002 U.S. App. LEXI'S 10550, at *3-4 (3d Cir. May 28, 2002):

United States v. lLopez, 271 F.3d 472, 487 (3d G r. 2001); United

States v. Applewhaite, 195 F.3d 679, 685 (3d Cr. 1999); United

States v. lLake, 150 F.3d 269, 272 (3d Cr. 1998); United States v.

Anderson, 108 F.3d 478, 485 (3d Cr. 1997). The Third Crcuit
directs an exam nation of the “totality of all the surrounding facts
and ci rcunstances” i n determ ni ng whet her sufficient evidence exists
to find the requisite intent. Anderson, 108 F.3d at 485; see also

United States v. Milone, 222 F.3d 1286, 1291 (10th Cr. 2000)

(holding that it is necessary to look at the totality of the
circunstances to determ ne whether the words and actions of the
defendants sufficiently denonstrate a conditional intent to cause
serious bodily harm.

The United States Court of Appeals for the Seventh Circuit has
suggested that threats nade when carryi ng an unl oaded gun establ i sh
the intimdation elenent, but m ght not satisfy the intent el enent.

United States v. Jones, 188 F. 3d 773, 777 (7th G r. 1999). In Jones,

however, the court found that the statenment the defendants nade to
the carjacking victimis wife that they would kill her husband i f she
called the police was the “strongest piece of evidence supporting
conditional intent” and was “sufficiently tied to the carjacking and
could be the basis for a jury finding of conditional intent.” |d.
(noting that while there was no direct evidence that had the victim

refused to drive the defendants they would have killed or injured



him the three fugitive defendants were arned, had just robbed a
bank, narrowly avoi ded capture after a police chase, brandished a
gun at the victinms wife and daughter, and threatened to kill the
victims wife if she called the police). The United States Court of
Appeal s for the Eleventh Crcuit has held that “[t] he defendant’s
intent ‘is to be judged objectively fromthe visible conduct of the

actor and what one in the position of the victimmght reasonably

conclude.’”” United States v. Fulford, 267 F. 3d 1241, 1244 (11th Cr

2001) (citation omtted) (holding that sufficient evidence existed
for a reasonable jury to find conditional intent where the def endant
put a gun to the victinis face and told himto “get the fuck out of

the car,” the victimtestified that he feared for his life, and the
def endant testified that he had been previously convicted of arned
robbery). The United States Court of Appeals for the Sixth Crcuit
has defined sufficient evidence to satisfy the intent requirenent

under Holloway as requiring “at the least, a showing that [the
def endant] could have carried out his threat to harmhis victins.”

United States v. Adans, 265 F.3d 420, 424 (6th Gr. 2001); see also

United States v. d over, 265 F.3d 337, 342 (6th Cr. 2001).

Def endant argues that there is insufficient evidence to show
t hat he possessed a gun. As the Governnent argues, the statute does

not require that Defendant possess a firearm?! The Governnent did

1 ndeed, the 1994 Anmendnents to the statute elimnated the
possession of a firearmelenent and replaced it with the subject
i ntent el ement. See Anderson, 108 F.3d at 482.

10



not produce direct evidence that Defendant possessed a gun during
the carjacking. The evidence regarding a gun included repeated
threats from Defendant that he would shoot the victim and his
gesturing under his jacket as though he were holding and aimng a
gun. (N T. 2/10/2003 at 38; 2/11/2003 at 15.). For exanple, he
t hreat ened, upon entering the victims vehicle, “lI have a gun, don’t
| ook around, just drive,” (n.t. 2/10/2003 at 38) and, throughout the
drive, repeatedly told the victim “Don’t | ook at ne, don’t | ook at
nmy face, |I'm going to shoot you.” (N T. 2/10/ 2003 at 38.) No
evi dence was introduced that Defendant did not possess a gun.
Looking at the evidence in the light nost favorable to the
Governnment and | ooking at the totality of all the surrounding facts
and circunstances, the Court finds sufficient evidence for the jury
to conclude that Defendant had the requisite intent to cause death
or serious bodily harm The jury had the special province to
determne witness credibility and to draw factual inferences from
the circunstantial evidence. Mdory, 968 F.2d at 321. Accordi ngly,
the jury had the province to take Defendant at his own word in his
repeated threats to the victim that he had a gun. Moreover, the
testinony included a description that Defendant had his hand in his
j acket, which was bulging toward the victim and he notioned with
it that he had a gun. The victim testified that she believed
Def endant had a gun and was afraid because she did not think she

could outrun a bullet. Additionally, at least forty m nutes passed

11



after Defendant | eft the victi mand drove away i n her car and before
the police officer spotted himwhen he then |ed the officer on a
hi gh speed chase.? Thus, under the totality of the facts and
circunstances, the Court finds that sufficient evidence existed to
find intent.

Moreover, the Court finds that the intent el enent can al so be
met by Defendant’s threat and ability to use the vehicle as a

weapon. See United States v. Wight, 246 F.3d 1123, 1127 (8th Gr.

2001) (finding sufficient evidence for intent where the defendant
used the vehicle to hit the victin.

Def endant argues that there is insufficient evidence to show
conditional intent to use the vehicle as a weapon because the threat
to run the victi mdown had no nexus to the “taking” of the vehicle,
whi ch he argues occurred at the nonent he entered the victinis
passenger side door and commandeered her to drive. He argues that
the statenment “lI’m going to run you down” was not uttered unti

after the “taking,” when the victi mwas about to retrieve noney from
the ATM machine. The Court finds that the “taking” did not occur
only at the nonent Defendant entered the victinms vehicle, but

occurred during the entire carjacking incident under the facts in

2The victim also testified that sone itens were never
recovered from her vehicle and evidence was introduced which
Def endant produced on the norning of trial of a letter fromthe
“real carjacker” which contained personal itens stolen from the
victim the night of the carjacking that had not previously been
retrieved or found.

12



this case. In so holding, the Court finds persuasive the reasoning

inUnited States v. Hicks, 103 F. 3d, 843-44 (9th Cr. 1996) and the

concurring opinion in United States v. Lebron-Cepeda, No.01-1650,

No. 00- 2293, 2003 U.S. App. LEXIS 6052, at *28-29 (1st Cir. Mar. 31,
2003) .

In Hi cks, the defendants confronted one of the two carj acking
victinmse wwth a gun, ordered the victins out of the car, |ocked them
inthe trunk of the car, drove to another site, released the victins
fromthe trunk and separated them beat the nale victimto death
left his body in a pile of gravel, repeatedly raped the fenale
victim forced her back into the trunk, drove to another |ocation,
renmoved her fromthe trunk, hit her in the head with a | arge piece
of asphalt, left her on the roadside, and then drove away in the
vehi cl e, eventual |y abandoning it. 103 F. 3d at 839-40. One def endant
argued that the evidence about the nmurder, rape and assault was
inproperly admtted because it was not relevant to the carjacking.
Id. at 842-43. The court did not exam ne the conditional intent
i ssue, but held that “the vehicle was not taken fromthe person or
presence of both victins until [the female victin] was dunped al ong

the side of the road.® |d. at 843. The court reasoned:

]Intent was not at issue in this case — the court exam ned
whet her the acts of the nurder, rape and assault were rel evant
evidence to prove the elenents of the carjacking charge. At the
time, the 1994 anendnents had not been added to the intent el ement,
and obviously were not at issue. The court held that though the
nmur der, rape and acts of assault occurred at a later site, not the
| ocati on where the carjacking crine began, “under either the

13



[IJocking the victins in the trunk of the
stol en autonobile is anal ogous to the crim nal
forcing the victins at gunpoint to drive to a

renmote |l ocation and killing themthere, making
t he carjacking a continuous transaction that is
not conplete wuntil the victins have been

separated fromtheir vehicle (i.e. ‘takes .
fromthe person or presence of another . . .’

Id. (citing 18 U.S.C. 8 2119). The “carjacking continued until [the
femal e victin] was permanently separated fromher car.” 1d. at 844.
Li kewi se, the Court finds that in this case the vehicle was not
taken fromthe victimuntil Defendant |eft her in the parking |ot
near the ATM machi ne and drove away in her vehicle.

In United States v. Lebron-Cepeda, Judge Howard wote a

concurring opinion solely to address the very issue of the |ength
or definition of taking when there’s an extended carjacking
i nvol ving the conti nued presence of the victim 2003 U. S. App. LEXI S
6052, at *28-39. The Court finds Judge Howard’ s reasoning and
interpretation of Holloway both persuasive and thorough, and thus

adopts nuch of it here. In Lebron-Cepeda, the defendants

commandeer ed t he two occupants of the car at gunpoi nt and drove t hem
for awhileintheir vehicle, during which tinme they shot and kil l ed

one of the victins. 1d. at *2-7. The defendants argued that they did

‘force, intimdation, or violence elenent or the ‘person or
presence’ elenent of the carjacking statute, [the] evidence is
adm ssible.” [d. at 843. The court noted, however, that the

carj acking statute had since been anended to substitute “with the
intent to cause death or serious bodily harnf for “possessing a
firearm as defined in section 921 of this title” and that “this
anendnent woul d not affect our analysis.” 1d. at 843.

14



not forman intent to seriously harmor kill the victimuntil after
they had initiated the carjacking. Judge Howard opined that the
intent el enent should not be read to need exist only at the nonent

t he carj acker demands the car. He reasoned t hat Hol | oway shoul d not:

be read to limt the jury's focus to the
commencenent of the carjacking in cases |ike
this one which, under settled circuit
precedent, involve ‘takings’ that occur over

sone period of time, see Ramirez Burgos V.
United States, 313 F.3d 23, 30 n.9 (1st GCr.
2002) (declining to specify ‘the tenpora
limts of a carjacking under § 2119' but
‘reaffirmng that the comm ssion of a

carjacking continues at least while the
carj acker mai ntains control over the victi mand
her car’).

Id. at *29. Judge Howard further reasoned:

Many of the carjackings outlawed by § 2119(1)*
are entirely conmtted in the usually brief and
frequently i nstantaneous period of tinme that it
takes to initiate and conplete the actus reus:
the demand (in the case of an attenpted
carjacking) or the taking (in the case of a
successful carjacking) of the subject vehicle.
They are, in other words, crinmes in which the
typical actus reus is aptly thought to occur at
a ‘nmonment’ in tinme and not over a period of
tinme.

Id. at 31. The carjacking in Holl oway was of that nature, and thus,

reasoned Judge Howar d:

“Section 2119(1), which sets forth the statutory penalty in
cases where serious bodily harmor death need not have occurred, is
the applicable provision in this case. Section 2119(2) sets forth
the statutory penalty if serious bodily injury results and Secti on
2119(3) sets forth the penalty when death results.

15



it is not surprising that the Holl oway nmajority
opi nion would use the phrase ‘the nonent the
def endant demanded or took control over the
driver’s autonobile to describe the point in
time at which the fact finder shoul d assess t he
nmens rea of defendants who have commtted this

ki nd of carjacking. After all, the defendant’s
mens rea i s to be neasured when he commts the
act us rea.

Id. at 31-32 (citing 18 U . S.C. § 2119 (stating that the proscribed
taking or attenpted taking nust be commtted “wth” the specified
intent) and Holloway, 526 U S at 8 (“The statute’'s nens rea
conponent thus nodifies the action of ‘taking the notor
vehicle.”)). Judge Howard conti nued:

[I] do not find anything in Holl oway to suggest

that the majority in that case intended the

phrase also to have prescriptive significance

in those carjacking cases where the defendant

ki dnaps the vehicle’'s occupants and thus

conmits the actus reus not in a ‘nmonment’ but

rat her over an extended period of tine.

Id. at 32 (citing Ramrez-Burgos, 313 F.3d at 30 n.9; other

citations omtted). Judge Howard noted that, in Holl oway, “there was
no issue as to when the assailant’s intent is properly neasured
because only one possibility presented itself under the case facts:

the ‘nmonent’ at which the vehicle was commandeered (which was the

monment at which the actus reus was concluded)”. Id. at 33. Holl oway
did not address the tenporal limts of a carjacking. lId. (citing

Ram rez- Burgos, 313 F. 3d at 30 n.9). Judge Howard concl uded: “There

is [n]o reason to suppose that, in those cases where the carj acking

occurs over a period of tinme, Holloway circunscribes the

16



factfinder’s entitlenent to assess appellants’ nens rea at any poi nt
during the comm ssion of the actus reus.” 1d. at 34. This | ogical
readi ng of Holloway permts sustaining convictions where the jury
coul d have found that, at sone point in tinme, defendants engaged in
conduct constituting part of the actus reus proscribed by 18 U. S. C
8 2119 with the specified nens rea. 1d. at 35. In the instant case,
to demand that the intent exist only at the first nonent Defendant
commandeered the car is illogical since he conmandeered the car for
nmore than twenty mnutes, and the victi mcould have resi sted at any
time during such commandeeri ng.

The Court also finds Ramrez-Burgos V. United States

instructive. 313 F.3d 23, 30 (1st G r. 2002), cert. denied, 123 S.

. 981 (2003) (in determ ning whether a rape during a carjacking
resulted in serious bodily injury, the court noted that it did not
set forth the tenporal limts of a carjacking under 8§ 2119, but
affirmed, without hesitation, “that the conm ssion of a carjacking
continues at |east while the carjacker nmaintains control over the

victimand her car.”) (citing United States v. Vazquez-Ri vera, 135

F.3d 172, 178 (1st Cir. 1998)). The court in Ram rez-Burgos noted

that in the defendant’s direct appeal, it found that “the rape, |like
the earlier brandishing of the gun, provided the intimdation by
which the carjackers extended control of the victim and her

autonmobile.” 1d. (citing Ramrez-Burgos I, 1997 U S. App. LEXIS

11825, at *1, 5). Cf. United States v. Delacorte, 113 F. 3d 154, 155

17



(9th Cr. 1997) (holding that the term*®“taking” does not require the
physi cal relinqui shnment of a vehicle where the victimcontinued to
drive his vehicle, defendant specifically instructed himwhere to
drive, pointed his gun at the victim who feared for his safety and
did whatever defendant instructed, and noting, “[a] victimwho is
forced to remain in the car with his assailant, subject to the
assailant’s continuing threats and possible violence, will often
experience nore prolonged and severe intimdation and be placed in
greater danger than a victimwho is immedi ately rel eased.”); United

States v. Perez-Garcia, 56 F.3d 1, 3 (1st G r. 1995) (finding that

“the vehicle was taken from the person of [the victim when the
def endant forced her to ride with him in her car to [another
destination]. . . . Such a taking was, in law, a taking of the notor

vehicle ‘from the person’ of [the victin].”); United States V.

Gonzal ez- Mercado, 239 F. Supp. 2d 148, 149-150 (D.P.R 2002)

(holding that a carjacking resulted in serious bodily injury where
a rape occurred “during [defendant’s] retention of the vehicle,” -
t he def endants took the two victins and their vehicle to various ATM
machi nes, then returned to the apartnent where the vehicle was
originally taken from raped a third-party in the apartnent while
one defendant was still in full control of the carjacked vehicle,
as he retained the keys to the car, had a victimin its trunk, and
t he owner under his command).

Thus, the Court finds that the taking in this case |lasted for

18



the duration of the carjacking, during which Defendant had the
weapon of the victims vehicle and twice threatened her with it,
stating, “lI will run you down.” (N T. 2/10/2003 at 46, 47, 54.)
Def endant argues that there was insufficient evidence that in his
statenent “I will run you down” he actually neant to literally run
the victimdown with her vehicle. (Def.’s Supp. Reply to Govt.’s
Supp. Response at 3-4.) The victim testified that she believed
Def endant woul d use the car against her. (N T. 2/10/2003 at 47-48,
2/ 1//2003 at 38) (she did not believe she could outrun the vehicle).
Viewi ng Defendant’s threat in the |light nost favorable to the
Governnment and under the totality of the circunstances, the Court
finds it to be sufficient evidence fromwhich a rational trier of
fact could find that Defendant neant it as a threat to run down the
victim with the vehicle. Defendant also argues that he took no
further step to run the victi mdown, for exanple, he argues, he did
not nove into the driver’s seat while the victi mw t hdrew noney from
the ATM machi ne. Such a step is not necessary. Moreover, Defendant
threatened the victimwth the vehicle a second tinme, before she
permanently exited the vehicle. (N.T. 2/10/2003 at 54.) Looking at
just the evidence of the threats to use the vehicle and its
potential use as a weapon in the light nost favorable to the
Government, the Court finds sufficient evidence of the intent
el emrent. Moreover, |looking at the totality of all the surroundi ng

facts and circunstances, including the weapon of the vehicle,
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threats to run the victim down, repeated threats to shoot the
victim gestures as though Defendant were holding a conceal ed
firearm disregard for the victinis use of her seatbelt, and the
reckl ess, hi gh-speed chase Defendant | ed police on, resultinginhis
overturning the vehicl e several tinmes and requiring hospitalization,
the Court finds that the evidence was sufficient to find that
Def endant had the requisite intent to cause death or serious bodily
harmif necessary.
I'V. Concl usion

For the above stated reasons, Defendant’s notions are denied

in all respects.® An appropriate order foll ows.

The Court finds that in its case-in-chief, the Governnent
presented sufficient evidence to find intent. Examning the entire
evidence admitted at trial, the Court finds no evidence to alter
this finding. Accordingly, the Court denies both Mtions.

20



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

UNI TED STATES OF AMERI CA

V. : CRI M NAL NO. 02-527

BRANDON JONES

ORDER

AND NOW this 10th day of June, 2003, upon consideration of
Def endant’ s Motion for Judgnent of Acquittal nade at trial pursuant
to Federal Rule of Crimnal Procedure 29(a) and Motion for Judgnent
of Acquittal pursuant to Federal Rule of Crimnal Procedure 29(c)
(Doc. No. 73), all related responses and pl eadi ngs thereto, and the

hearing hel d before the Court on June 4, 2003, |IT IS HEREBY ORDERED

that the Mdtions are DEN ED

BY THE COURT:

John R Padova, J.
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