IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-20440

EDWARD CHEN, ET AL.,
Plaintiffs,

EDWARD CHEN; JON TAYLOR, EDWARD BLUM

BARBARA L. THOVAS; AL VERA; KENNETH M POVERS,
JAMES WH TE; HERSCHEL SM TH, BI LL W ENER,
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CITY OF HOUSTON; BOB LAN ER, Honorabl e; HELEN HUEY,
Honor abl e; M CHAEL J. YARBROUGH, Honor abl e;

MARTHA J. WONG, Honorabl e; JEW DON BONEY, Honor abl e;
ROB TODD, Honorabl e; RAY F. DRI SCOLL, Honor abl e;
JOHN KELLEY, Honorabl e; FELI X FRAGA, Honor abl e;
JOHN CASTI LLO, Honor abl e; GRACI E GJUZMAN SAENZ,

Honor abl e; JOE ROACH, Honor abl e; ORLANDO SANCHEZ,
Honor abl e; CHRI S BELL, Honorabl e; JUDSON W

ROBI NSON, |11, Honorabl e,

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Southern District of Texas

March 9, 2000
Bef ore GARWOOD, DUHE and BENAVI DES, Circuit Judges.

GARWOOD, Circuit Judge:



Plaintiffs-appellants, residents of the City of Houston, filed
this suit claimng that the Cty of Houston and the individua
menbers of its Cty Council (collectively, the Gty) had violated
the Fourteenth Anendnent when they created the single nenber
districts used to elect nine of the fifteen nmenbers of the Council.
They claim that the Cty's 1997 redistricting violated the
principle of one-person, one-vote, and that the districts created
constituted a racial gerrymander inperm ssible under Shaw v. Reno,
113 S. Ct. 2816 (1993). The district court granted summary j udgnment
for the Cty. W affirm

Facts and Proceedi ngs Bel ow

The City is governed by a fifteen-nenber Gty Council,
conprised of the Mayor, elected at l|arge, five council nenbers
el ected at-1|arge, and ni ne council nenbers sel ected t hrough singl e-
menber districts (Districts Athroughl). The Cty is required to
redistrict the single nenber districts every two years, and does so
t hr ough ordi nances. In the wake of the 1990 census, the Gty
drafted a newdistricting plan. The Departnent of Justice refused
precl earance, and the Cty responded by drafting an alternative
plan that created two districts with weak majorities of Hispanic
residents. This new plan received preclearance. Although due to
a subsequently reversed district court decision the new precl eared
plan was not used in the 1991 elections, see Canpos v. Cty of

Houston, 968 F.2d 446,452 (5th Cr. 1992), the form of that 1991



plan was substantially followed in the 1993 and 1995
redistrictings. Neither of these plans was chal |l enged on Shaw v.
Reno grounds, although the City did face litigation fromplaintiffs
claimng that the Gty was required to create additional districts
wth Hispanic majorities. See Canpos v. Cty of Houston, 113 F. 3d
544 (5th Gr. 1997) (affirmng Mrris v. city of Houston, 894 F.
Supp. 1062 (S.D. Tex. 1995) granting summary judgnent in favor of
the Gty).

I n Decenber of 1996, the Gty of Houston annexed an area to
the far northeast of the Gty known as Kingwood. Kingwood had a
popul ati on of around 40,000, and sone adjustnent in the Gty’'s
district boundaries for the 1997 schedul ed redistricting was thus
requi red to avoi d unbal anci ng t he popul ati on of the districts. The
City drafted a pl an pl aci ng Ki ngwood, and t he surroundi ng area t hat
had previously been a part of District B, into District E  Like
prior City redistrictings, this was conducted in part by using a
conputer programthat contained racial and ethnic data at the | evel
of voting precincts. After a debate that included the plaintiffs’
| awyer in this case, the Council adopted this plan by ordi nance on
April 9, 1997. The plan contai ned a nmaxi mum popul ati on devi ati on,
when neasured by total population, of 8.63% Measured by total
popul ation, two of its districts had African-Anmerican majorities
whil e two ot hers had Hispanic majorities. It received precl earance

fromthe Justice Departnent on July 7, 1997.



The plaintiffs launched this challenge to the 1997 districts
on April 9, 1997--the sane day t he ordi nance was adopt ed--cl ai m ng,
anong other things, that the districts constituted an i nperm ssible
raci al gerrymander and violated the principle of one-person, one-
vote.! On August 15, 1997, the plaintiffs noved for a prelimnary
injunction. This notion was deni ed on Cctober 3, 1997. On March 2,
1998, the City filed five separate notions for sunmary judgnent.
The district court granted all five notions and issued final
judgnent in favor of the City on May 7, 1998. Chen v. Cty of
Houston, 9 F. Supp.2d 745 (S.D. Tex. 1998). This appeal, limted to
t he one-person, one-vote and raci al gerrymander issues, followed.

Di scussi on

The plaintiffs maintain that the district court erred in
granting summary judgnent for the CGty. They argue that they
produced enough circunstantial and direct evidence of the
predom nance of race in the Gty's districting decisionto allow a
reasonable jury to find in their favor. They also claimthat the
district court erred as a matter of lawwhen it neasured the Gty’'s
conpliance with the one-person, one-vote requirenent using total
popul ation rather than figures that accurately reflected the

distribution of potentially eligible voters in the CGty. Though

. Plaintiffs al so cont ended t hat t he pl an vi ol at ed
constitutional requirenents regarding ballot secrecy, the right to
petition for redress of grievances, the right to freely assenbl e,
and the right of political association. None of these clains is
rai sed on appeal.



the issue is extrenely close and difficult, after careful review,
we have concluded that the plaintiffs failed to neet their
evidentiary burden on the Shaw claim and sunmary judgnent was
appropri ate. W also hold that the use of total population to
track the size of the districts does not, wunder these
circunstances, violate the Equal Protection C ause.
| . Standard of Review

We review a notion for summary judgnent by applying the sanme
standard as that appropriate for the court below, and in doing so
we interpret the evidence in the light nost favorable to the
nonnovant . Summary judgnent is appropriate when the nonnovant
fails to denonstrate that there is sufficient sunmary judgnent
evidence to allow a reasonable fact finder to find inits favor on
all essential issues as to which it would bear the burden of proof
at trial. Dutcher v. Ingalls Shipbuilding, 53 F.3d 723, 725 (5th
Cr. 1995). However, this review nust be understood i n the context
of the courts’ traditional reluctance to interfere wth the
delicate and politically charged area of | egislative redistricting.
See Reynolds v. Sins, 84 S. . 1362, 1394 (1964) (“legislative
reapportionnment is primarily a matter for | egislative consideration
and determnation”); Hunt v. Cromartie, 119 S. . 1545, 1552
(1999) (legislature has the benefit of presunption of good faith
when it conducts districting). The Court has clearly indicated

that this presunption may i npact the assessnent of the propriety of



summary judgnent in a suit challenging districts as racial
gerrymanders. See MIler v. Johnson, 115 S. C. 2475, 2488 (1995)
(sensitive nature of districting should be considered *“when
assessi ng under the Federal Rules of Cvil Procedure the adequacy
of a plaintiff’s showing at the various stages of litigation and
determ ning whether to permt discovery or trial to proceed”).

In this Shaw challenge, the plaintiffs bear the burden of
proving that race was the predomnant factor in the CGty's
districting decisions. See Bush v. Vera, 116 S. . 1941, 1951
(1996). If the plaintiffs can denonstrate that race predom nated
so that “race for its own sake, and not other districting
principles, was the legislature’s domnant and controlling

rationale in drawing its district lines,” the districts wll be
subject to strict scrutiny. See MIller, 115 S.Ct. at 2486. For a
majority of the Supreme Court, the nere fact that race was given
sone consideration in the districting process, and even the fact
that mnority-majority districts were intentionally created, does
not alone suffice in all circunstances to trigger strict scrutiny.
See Shaw v. Hunt, 116 S. C. 1894, 1900 (1996) (“Shawll1”); dark v.
Cal houn County, 88 F.3d 1393, 1404 n.2 (5th Cr. 1996) (identifying
O Connor, Rehnqui st and Bush di ssenters as supporting, w th Kennedy
reserving the question); Theriot v. Parish of Jefferson, 185 F. 3d

477, 488 (5th Cr. 1999). And in the eyes of the author of Shaw,

the plaintiffs’ burden in establishing racial predomnance is a



heavy one:
“To invoke strict scrutiny, a plaintiff nust show that

the State has relied on race in substantial disregard of
customary and traditional districting practices.

[Alpplication of the Court’s standard hel ps achieve

Shaw s basic objective of making extrene instances of

gerrymandering subject to neaningful judicial review?”

MIler, 115 S C. at 2497 (O Connor, concurring)

(enphasi s added).

Plaintiffs nevertheless argue that sumary judgnent s
di sfavored in Shaw cases. They first argue that the question of
the City’'s intent is inherently a fact-intensive inquiry that is
unsui tabl e for summary judgnent, relying on a recent Suprene Court
reversal of a grant of summary judgnent in a districting case. See
Cromartie. This ignores, however, the fact that in Cronartie the
district court had granted summary judgnent for the plaintiff. The
Court took care to stress that summary judgnent was i nappropriate
not only because of the factual nature of the intent requirenent,
but al so because the nonnovant did not bear the burden of proof on
the issue. See id. at 1552 (“Summary judgnent in favor of the party
with the burden of persuasion, however, is inappropriate when the
evidence is susceptible of different interpretations or inferences
by the trier of fact.”) (enphasis added). The Court also relied on
the traditional presunption that the legislature acted in good

faith while districting. |1d. Here, neither of these factors are

present. The plaintiffs here bear the burden of persuasion, and



the presunption of legislative integrity adds to, rather than
| essens, their burden facing summary judgnent.

The plaintiffs next argue that summary judgnent s
i nappropriate because the case is one of m xed notives--while the
Cty has proffered justifications for its actions grounded in
traditional districting principles, it has also conceded that race
was a factor inits decisions. The plaintiffs argue that the Court
has indicated that a nore searching inquiry is needed in such
cases, and sunmmary judgnent is thus inappropriate. Bush v. Vera,
116 S.Ct. 1941, 1952 (1996) ( in a mxed notive case a “carefu
review is, therefore, necessary to determne whether these
districts are subject to strict scrutiny”). This position
m sconstrues Bush. The Bush court nmade this statenent to
di stinguish mxed notives cases in which the districting body
presented credible evidence of alternative justifications from
those in which no valid traditional districting purpose was given
and racial intent was obvious. See id. (distinguishing with cf.
citation m xed notive case fromMIller); MIller, 115 S. C. at 2485
(noting that district court had found evi dence of predom nance of
race was overwhelmng “and practically stipulated by the parties
involved”). Far from indicating that summary judgnment should be
di sfavored, the discussion the plaintiffs highlight denonstrates
the gravity with which the court approaches facially valid defenses

proffered by the legislature in the districting area. The Gty of



Houston’ s presentation of valid evidence of nonracial intent, which
transforns the case into one of m xed noti ves, advances rather than
hi nders its case for summary judgnment. W will reviewthe district
court’s grant of sunmary judgnent using the traditional criteria,
and take into account both the presunption in favor of a
| egislature’s good faith and a plaintiff’s burden of proof.

1. G rcunstantial Evidence of Racial Mtivati on-The Appear ance of
the Districts

A plaintiff nmay denonstrate that race predomnated in a
districting decision by introducing circunstantial evidence of the
district’s shape and denographics. See Shawll, 116 S.Ct. at 1900
(1996). The shape alone of sone districts nmay be so bizarre and
irregular that their creation nmay only be interpreted as “an effort
to segregate the races for purposes of voting, wthout regard for
traditional districting principles.” Shaw, 113 S. Q. at 2824,
Cromartie, at 1549 n.3 (sone highly bizarre districts giveriseto
i nference that race predom nated nore strongly than the inference
that factors such as politics created the distortion). Wen shape
alone is not determnative, plaintiffs my still prove their
circunstantial case by denonstrating that the districts are
sufficiently bizarre in relation to racial denographics and
popul ation densities. See Mller, 115 S. . at 2489. The
obj ective case against a district may also be affected by an
anal ysi s of whether the district adheres to traditional districting

princi pl es ot her than conpactness, such as political considerations
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and fidelity to adm ni strative boundaries. See Bush, 116 S.C. at
971.

In a very general sense, Houston’s nine single nenber council
districts can be described as being arranged |i ke pieces of a pie,
each district radiating out fromthe center to the edge of town.
The two exceptions are District H, which does not touch the city’s
external borders due to a thin bridge between two halves of
District B, and District E, which does not approach the city
center. Wre the Gty a congressional district carved out of the
surroundi ng suburbs, its own shape would likely provide anple
fodder for a Shawclaim The Cty engul fs i ndependent i ncorporated
areas, leaving two holes inits west half. It also includes three
detached “islands” to the north of the Gty proper--two of them
quite | arge--that are only tenuously connected to the “mai nl and” by
narrow and unpopul ated corridors. In addition, it includes several
peni nsul as jutting out into the countryside, the nost outl andi sh of
whi ch extends in a snakelike fashion eastward out of District E
between the IH 10 Freeway and the La Porte Hi ghway. |In short, as
a glance at the map will readily confirm the Cty has vastly
irregular borders and does not even renotely approach a
mat hemati cal ideal of conpactness.

But plaintiffs do not challenge the shape of the Gty of
Houston, and the City is not in fact a congressional district. The

City’'s highly irregul ar borders are sinply a given that the Council
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was forced to deal with as best it could in crafting the districts
chal | enged here. Because of the constraint inposed by the Gty’'s
external borders, Houston’s city council districts will never enjoy
the pleasing symetry of, say, Nebraska or Kansas (to say nothing
of Colorado or Womng). The Cty’'s various peninsulas and
protuberances, and in particular its archipelago of detached
i sl ands, have to be placed sonmewhere. Wiile this mght at first
glance |eave particular districts open to charges of being
nonconpact, these breaches of that ideal are unavoi dabl e under the
circunstances. Recognizing this, when drafting its guidelines for
the redistricting, the city s geographic goal enbraced functional
as well as purely spacial conpactness consi derations.?

This rather obvious point seens to have escaped both the
plaintiffs and their expert witnesses. The plaintiffs take careto
lift segnents of the Gty's districts and conpare themto el enents
of Shaw, Reno, and MIller, but fail to point out this context.

Thus, for exanple, the plaintiffs argue that the Gty’'s districting

2 Functi onal conpactness is an inherently nebul ous term drawn
froma district court decision sunmarily affirnmed by the Suprene
Court. See DeWtt v. WIlson, 856 F.Supp. 1409 (E.D. Cal. 1994),
summarily aff’'d, 115 S. C. 2637 (1995). However, as Justice
Kennedy had been at pains to highlight, sunmary affirmance i s not
an endorsenent of a lower court’s reasoni ng, see Bush, 116 S.C. at
1971 (Kennedy, concurring), and the concept as described in DeWtt
seens to us open to abuse. However, regardless of its nerits when
appliedto an ordinary districting decision, functional conpactness
as applied here nerely signals acceptance of reality. Contrary to
plaintiffs’ assertions, the fact that the Cty chose to use this
term does not indicate that they had abandoned traditional
districting principles.

11



pl an used narrow, unpopul ated connectors to link District B with
the Houston Airport area, and that D strict E has a snaking
prot uberance extending far to the east under the chall enged pl an.
Wiile this is surely correct, and |l eads to an i mredi ate anal ogy to
the Shaw district, it is absolutely irrelevant. Wre Houston to
purge race utterly fromits districting process by handi ng over the
task to a conputer programmed to maximze purely spacial
conpact ness, these deviations would still be present. The sane
error infected the expert opinion relied on by plaintiffs to
denonstrate |ack of conpactness and bizarre shape. Plaintiffs’
expert, Dr. Maggiotto, perfornmed the type of mathematical anal ysis
cited with approval in several cases and concluded that the Gty’'s
districts were not conpact.® However, Dr. Maggiotto failed to take
into account that substantial deviation fromabsol ute mat hemati cal
conpactness was inherent inthe Gty's current form Accordingly,
we reject his conclusion. Even on a notion for sunmary judgnent,
we are not required to take heed of an ill-reasoned expert opinion.

See Matsushita Electric Industrial Co. V. Zenith Radio Corp., 106

3 The mathematical nodels generally used attenpt to quantify
departures from conpactness by, for exanple, drawng a circle
around the district’s center or connecting the district’s borders
wth an imginary string. The district’s deviation from this
benchmark is then anal yzed. Such techniques may or nmay not be
probative when applied to areas in which external boundaries play
a mnor role. However, they certainly woul d need adj ust nent before
bei ng accepted when applied to a case such a Houston, or for that
matter possibly Rhode I sl and. If not, the report wll reflect
massi ve devi ations from conpactness caused by factors beyond the
| egi slature’ s control

12



S.Ct. 1348, 1360 n.19 (1986).

This general failure of the plaintiffs does not, however,
foreclose their case. They point to several districts which have
borders that deviate from the Euclidean ideal in a manner not
entirely traceable to the Gty's external borders. In particular,
t hey highlight districts B, H |, and E* District B, which has an
African- Anerican mgjority, consists of one “island” around the
Houston airport, and two distinct areas on the “mainland” that are
divided by District H and are connected only by a thin strip of
| and along H's northern border. The eastern half of the District
B plunges at one point into District I, and also has its pattern
broken by the intrusion of an armof District H D strict H while

possessi ng a highly conpact substantially rectangul ar core, has two

“arms” extending to the west and southeast. The sout heast arm
curls around the borders of districts B and | in an ungainly
4 Plaintiffs also challenge districts C, Dand A District D

is, on the whole, overwhelmngly conpact and regular. Wile the
district does taper sharply to the north before wi deni ng agai n near
its apex, this feature hardly detracts from its overal
cohesiveness. District Chas regular borders with District D. Its
irregularities occur in its borders with districts Gand F. Like
Citself, Gand F are “white” “Anglo” districts (Gis 79% “Angl o;”
Fis 41.74% “Anglo,” 12.49% “Asian,” 25.36% “Hi spanic” and 4.68%
“Black”); and the plaintiffs have never explained how these
irregularities can be understood as a raci al gerrymander--they have
not shown that the areas affected had any special racial
significance. On this record, all that the distortions in these
districts show is that deviations from conpactness may occur in
raci ally innocuous contexts. Once the shape of the Cty is taken
i nto account, deviations fromconpactness in District A arise only
fromthe intrusion of an armof District H and thus the question
of District A nerges into the inquiry into District Hs shape and
denogr aphi cs.

13



fashion and termnates in a small, uneven projection extending a
short distance back to the west, into District B. The far nore
regul ar western armof District Hextends for a fair distance into
District A and at one point tapers sharply to nerely point
continuity before expanding again. District | by conparison is far
nmore conpact, although its eastern and western sections are
separated to a certain extent by District B. D strict E consists
of a southeastern portion that would be fairly conpact but for the
City's borders. However, it also includes the large island in the
Lake Houston area to the extrene northeast of the city, with which
it shares a connection only by a narrow eight-mle corridor. The
nature of this connection cannot be helped, as it is a product of
the Gty borders. As the plaintiffs stress, however, the Lake
Houston island is closer as the crow flies to Districts B and |
than to the bal ance of District E. In previous plans, the portion

of this island then within the Gty was in fact placed in District

B.

Certainly, these four districts--B, H | and E--are not
perfectly conpact. And since District B is a predomnantly
African- Anerican district, Districts H and | contain Hi spanic

majorities, and District Eis mainly white or “Angl o,” the shape of
these districts is not so regular as to preclude the plaintiffs
fromshow ng that race predom nated in the drawing of a portion of
some of the extremties of these districts. But these districts
are not the type of sprawling nonstrosities that have previously

14



been found to violate Shaw by the Suprene Court. |ndeed, Bush v.
Vera discussed districts that substantially overlapped with the
contested districts H | and B. A quick review of the map i n Bush
W Il denonstrate that the Cty was far nore faithful to the ideal
of conpactness than the Texas Legislature was in drafting the Bush
plan. 1n Bush, legislators attenpting to create Houston area seats
for both Blacks and Hi spanics effected this goal by selecting
bl ock-si zed packets of Hi spanic or African-Anerican voters and
linking themeach into their respective district. The end result
created two of the three least regular districts in the country,
conparable to a jigsaw puzzle in which the pieces could not be
removed. See Bush, 116 S.C. at 1958. In Bush, in the area at
i ssue here, an already sonewhat ungainly tentacle of the African-
American district contai ned uneven veins of |oosely interconnected
Hi spani ¢ bl ocks that were placed in, and attached tenuously to, the
Hi spanic district. Not only does the Cty’'s districting of the
sane area fail to even approach that | evel of non-conpactness, the
record i ndicates that the Council specifically rejected a proposal
by one of its nenbers to redraw its districts to mmc the plan
rejected in Bush on the grounds of nonconpactness. In addition, we
note that the City successfully resisted pressure from private
litigants to draft a plan containing four mjority-mnority
districts--sonething that alnost certainly would have created a

nmore bizarre plan. See Canpos, 113 F. 3d 544. Race was clearly not
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the only factor driving the Cty’'s districting, because it avoi ded
t hese extrenes.

Wil e we certainly do not mean to suggest that the extrenes of
Bush or Shaw are the m ninmum threshold for a successful suit, we
sinply cannot find that the chall enged shape of the districts here
of fers adequat e evi dence that race predom nated in the districting.
This is especially true since sonme of the specific departures from
conpactness that the plaintiffs highlight are not as dramatic as
they mght initially appear. First, the plaintiffs attenpt to paint
the odd southeastern armof District Has an attenpt to nmaxim ze
Hi spanic nunbers in H while avoiding the inclusion of African-
Americans. But this argunent ignores the fact that District Hs
arm borders not only “Black” District B, but also District |I--the
other majority Hispanic district in Houston. Had the Cty’'s sole
real concern been maintaining the racial purity of these districts,
that goal could have facially just as easily been acconplished by
placing Hs southeastern armin District |, in exchange for the
pl acenment of District |I’'s northwestern corner in District H This
configuration would have appeared far nore conpact and regul ar,
since the armof H blends naturally into the north of I. And since
the rel evant borders of the armitself would not have altered, the
Afri can- Aneri can popul ati on of B woul d have been unaltered and t he
percent age of Hi spanics in both Hand | woul d have renai ned roughly

equi val ent . Careful denographic analysis of the populations in
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these disputed areas mght disprove this hypothesis, but the
plaintiffs failed to even attenpt to provide such data. The
evidence does not tie the particularly unusual feature of H's
borders to race to the exclusion of any other real concerns.
Second, the usage of a narrow connector to link the two
sections of District B separated by District His also not as
facially objectionable as it first appears. The plaintiffs argue
that District B s odd shape is explained by the City's desire to
carve out a Hispanic majority for District H and continuity in B
was accordingly sacrificed, with the narrow connector a nere token
concession to the principle. However, when the area of District B
as a whole, including the dead space not included in the Gty, is
taken into account, this picture is far from clear. Because a
| arge section of District B is a detached island, B is in sone
respects mssing its center. The geographical heart of the
district is located outside the City limts. The northern island
of B and its two mainland halves would constitute a facially
unobj ecti onabl e conpact body if the intervening unincorporated
territory were included. |If one takes this into account, and views
District B as an attenpt to reflect a coherent geographical
nei ghborhood in the north of the Gty that happens to be broken up
by uni ncorporated dead space, the outline of the district becones
much | ess offensive. Rather than being a racial subterfuge, the
strip of territory connecting the incorporated halves of B can be
properly seen as marking the central border of a coherent and

17



relatively conpact district whose outline is only clouded by the
City' s irregul ar borders.

Lastly, the presence of the detached Lake Houston area in
District E offers | ess support for the plaintiff than it otherw se
m ght . Concededly, the placenent of this area leads to the
creation of an ungainly district that sprawls fromthe northern to
the southern extremty of the Gty. And this northeastern island
is closer to District B, so it wuld seemto do violence to the
conpact ness concept to put it anywhere el se. However, this nust be
pl aced in the context of the GCty’'s nost unusual outline. Wen a
districting body has the opportunity to create truly conpact
districts and chooses not to, the harmis obvious. But when, as
here, spacial conpactness is sinply inpossible, further departure
fromthe principle seens |less jarring. Wherever the island was
pl aced, its representative would have to travel several mles
outside of the Gty proper, and voters in that district would have
had the odd sensation of being thrown together with an area with
which they shared only a technical connection. G ven that the
City's design had al ready decisively severed the island fromits
nei ghbor, its placenent in a district that was a fewmles farther
away seens |less offensive than it would otherw se. A judici al
anal ogy may serve to clarify this point. W would find it odd
i ndeed if Congress decided to place Washington State within the
realmof this Crcuit when the opportunity to keep it within the
Ninth Crcuit was present. But it is far less troubl esone that
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Puerto Rico has been assigned to the First Grcuit rather than the
El eventh (or the Fourth). The placenent of Kingwod and its
environs is discussed in nore detail below, but facially we find
that its separation mtigates to a |arge extent the effect of its
pl acenent in District E

I n short, when vi ewed properly, the geographi c boundari es here
do not in and of thensel ves nake out a strong circunstantial case
under Shaw. That does not end our inquiry, however. As Mller
indicated, a district that is not facially outrageous nay be
objectively revealed as a gerrymander by linking its shape to
denogr aphi cs and other factors. In Mller, the Court conceded t hat
the district’s shape, while hardly perfect, was not sufficient
standing alone to lead to the conclusion that it was bizarre in a
Shaw sense. It then turned to a closer analysis of the geography
in light of the district’'s denographics. It noted that the
district’ s shape becane far nore troubl esone once it was recogni zed
that the core of the district was rel atively unpopul ated, while the
carefully drawn exterior borders reached out to engulf urban
African- Aneri can popul ation centers. Viewed in light of this
evidence, a shape that initially nerely raised eyebrows was
revealed to present overwhelmng circunstantial evidence of a
constitutional violation. See MIller, 115 S. C. at 2489 (“Al t hough
by conparison with other districts the geonetric shape of the

El eventh District may not seembizarre on its face, when its shape
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is considered in conjunction with its racial and popul ation
densities, the story of racial gerrymandering seen by the District
Court becones nuch clearer.”).

Here, as in MIler, we are presented with districts in which
deviations from the conpactness ideal are present but are not
overwhelmng. But unlike in Mller, the plaintiffs have failed to
present us with specific denographic data that would clarify the
raci al nature of these distortions. The plaintiff’s expert, Dr.
Weber, nerely produced denographic data covering the districts as
a whole. He did not give us a denographic anal ysis of the specific
features--the arnms of H, the connector section in B, and the
northeast island in E--that are at issue in this case. H's report
did not showthat, for exanple, the arns of District Hcontain nost
of the district’s population, and Hs conpact core is relatively
unpopul at ed. Nor was there even data denonstrating that the
western arm of H is designed to capture a specific pocket of
Hi spanics in order to maintain H spanic supremacy in the district.
Based on a map of Hi spani c popul ation dispersion in the record, it
appears this armincludes several areas wthout, and excl udes sone
areas with, high ratios of H spanics. The general, over-broad data
Dr. Weber used supports only his conclusion that these districts
coul d be nmade nore heterogenous. And this is hardly rel evant--of
course if one solely focused on i ncreasing raci al heterogeneity one

could inprove this factor, just as one could increase honobgeneity
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by adopting the pattern rejected in Bush. But districters are not
bound--or all owed--to sacrificetraditional districting concernsto
meeting quotas of diversity, just as they are not allowed to do so
in order to neet quotas of racial concentration.

Plaintiffs also argue that the fact that the nunber of
racially honbgenous precincts increased in the 1997 plan

denonstrates that the Cty s districting was predom nantly |inked

to race. Standi ng al one, however, this fact does nothing to
support the plaintiffs’ case. For reasons of their own,
popul ati ons occasionally shift within urban areas. |If nenbers of

one raci al group chose to nove out of certain areas, the nunbers of
racially honpbgenous precincts would increase. However, this
phenomenon would not be tied to the actions of the districting
parti es—they coul d keep the borders of the districts static and the
sane effect would be seen. Indeed, according to the plaintiffs

version of events this is precisely what occurred--they criticize
the 1997 plan for substantially maintaining prior boundaries.
Wthout tying this evidence to specific choices by the Gty, and in
particular to the discrete nonconpact elenents of the plan that
they challenge, this evidence fails to aid the plaintiffs’ case.
Utimately, the plaintiffs failed to denonstrate by use of
denographics, as was done in MIller, that the specific departures
fromconpactness that it challenges are the product of race rather

t han ot her factors.
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However, conpactness is not the only traditional districting
principle. O her factors, such as the protection of politica
i ncunbents, the maintenance of admnistrative units, and the
reflection of comunities of interest, play a part in the
districting process. By showing that the design of a district
violates these other traditional districting principles, the
plaintiffs support their circunstantial case.® The districts
clearly adhered to at |east one traditional districting principle
by maintaining the integrity of the relevant adm nistrative unit,
voting precincts (al though as di scussed bel ow pl aintiffs argue that
these units are thensel ves tainted). However, the plaintiffs argue
that the districts do not serve the traditional districting
principle of reflecting communities of interest. In the nore
egregi ous exanples of gerrymandering, the violation of this
traditional principle will be facially obvious. Thus the district
chal | enged in Shaw coul d be safely assuned not to have been driven
by communities of interest, since it “wnds in snakelike fashion

t hrough tobacco country, financial centers, and manufacturing

areas” in an attenpt to gather up “enclaves of bl ack
nei ghbor hoods”and “even towns are divided.” Shaw, 113 S. . at
2821.

5 City council elections are at least formally nonpartisan

Per haps because of this, neither party stresses the traditiona
districting principles of general, jurisdiction-wide political
gerrymanderi ng.
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But when presented with closer questions, the Court has
focused on the specific features of a district that cause it to
depart fromconpactness i n assessi ng whet her they are unjustifiable
on traditional grounds. Thus in Bush, where the State attenpted to
justify its decision-nmaking on the anal ogous traditional ground of
partisan politics--and there was i ndeed a correlation with politics
when the districts were | ooked at as a whole--the Court found it
significant that “the maps reveal that political considerations
were subordinated to racial classification in the drawi ng of many
of the nost extrene and bizarre district lines.” Bush, 116 S. C.
at 1957. The fact that the State was willing, in the course of
extending a nonconpact tentacle engulfing a pocket of African-
Anmerican voters, to include a |arge nunber of Republican voter
tabulation districts in a congressional district ostensibly
designed to nmaxi mze Denocratic power was clear evidence of the
subordi nation of politics to race. | d. And in Mller, the
denographic data was heavily reinforced by an analysis of how
specific choices violated communities of interest. Because the
chal | enged di strict reached out to i nclude African-Anmerican pockets
in several entirely separate urban communities, and |linked them
together with a sparsely populated and wholly rural core, the
“social, political and econom c nakeup of the Eleventh District
tells a tale of disparity, not community.” Mller, 115 S. C. at

2484.
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Here, the plaintiffs have failed to link the specific
departures fromconpact ness that they highlight to the violation of
traditional districting principles. They first claimthat several
nei ghbor hoods were split in the 1997 plan. But the Gty introduced
evi dence that nore nei ghborhoods were reunited than were split by
the plan, and the plaintiffs have not challenged this assertion.
Moreover, the plaintiffs failed to show where the allegedly split
nei ghbor hoods were. Wile it my be wunfortunate that a
predom nantly white neighborhood was split between two white
districts, the existence of such a districting faux pas may well
have nothing to do with the racial issues that concern us here.
The plaintiffs’ evidence of nei ghborhood splitting is not hel pful
to their case.

Plaintiffs also tendered the opinion of Dr. Maggiotto, who
anal yzed various purportedly relevant statistical indicators of
conmunities of interest.® His report clains that, in the City as

a whole, race varies less within the districts than do his chosen

6 W not e sone unease with the categories deployed in the study.
Here, we are particularly troubled by Dr. Maggiotto’s reliance on
the category of “industry of enploynent.” To expect that any | arge

district wll be characterized by a single, or a few, industries of
enpl oynent is problematic, since we have generally | eft behind the
era of mll towm and mning towns. And a mailroomclerk in a bank
W Il not necessarily enjoy a comunity of interest wwth its | ending
officers. An area such as Silicon Valley nmay be an exception to
this, and the category may be highly relevant when anal yzing
congressional districts to quantify urban and rural areas. See
MIler, 115 S. C. at 2484, 2490. But applied to Houston, this
seens a remar kably unprobative tool. W note this only in passing,
since Dr. Maggiotto's report is not on point in any event.
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i ndices of conmunity. This evidence, it is argued, denonstrates
that race predomnated in the Gty's districting. However, the
plaintiffs again use too blunt a statistical tool. Socio-economc
variation within districts is alnost unavoidable, particularly
when, as here, the constituent districtingunits are fairly |arge--
approachi ng 200, 000 persons. Not many, if any, rectangles of this
size randomy deposited on a map of Houston could be expected to
capture an essentially honbgenous soci o-econom ¢ group. At | east
when rel atively large districts are invol ved, the nere exi stence of
soci o-econom c variations withinthe district is not probative. To
provide valid circunstanti al evidence of the predom nance of race
inthe Gty s districting, then, Dr. Maggiotto had to tie his data
to specific districting decisions, or the plaintiffs had to pl ace
his data in context by showing that the variations from avail abl e
normal conpactness were |likely caused by racial factors. This they
failed to do. They did not show-or even claim-that, for exanple,
the southeastern arm of District H extends outward to reach a
pocket of weal thy Hi spanics who share nothing other than race with
the bulk of the district, the way that the Atlanta extremty of the
MIler district shared no commonality with the district’s rura

core other than race. Nor did they showthat the western armof H
is designed to reach a pocket of Hispanics at the cost of including
on the way nei ghborhoods that share nothing with the rest of that

district, the way that Texas reached out to a pocket of African-
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Anmericans at the cost of including Republican districts in Bush.
I ndeed, the plaintiffs never analyzed or even referred to the
soci o-econom ¢ conposition of the specific areas created by the
City s departure fromgeographi cal conpactness, relying instead on
broad statistics covering the entire area. See Bush, 116 S.C. at
1957 n.* (criticizing dissent for relying on statistics show ng
political orientation for district as a whole, rather than
concentrating on border segnents). Had they done so, perhaps our
deci sion today m ght have been different. But bearing in mnd that
it was the plaintiffs’ burden to produce evidence that race
predom nated, and also renenbering the presunption in favor of
legislative integrity, we cannot say that the shape and
denogr aphi cs of the districts here provi ded adequat e ci rcunstanti al

evi dence of the predom nance of race to prevent summary judgnent.

I11. Direct Evidence

Plaintiffs also argue that they have sufficient direct
evidence that the Cty's districting was predom nantly driven by
race. They focus on two major points. First, they argue that the
maj or decision made during the 1997 districting-that the newy
annexed area of Kingwood should be placed in District E rather than
District B--was predomnantly influenced by race. Second, they
argue that the 1997 plan substantially maintained the borders of

previous plans, and that those borders were set by a process in
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whi ch race--specifically, the desire to create two black and two
Hi spani ¢ si ngl e nenber districts--predom nated. The Cty concedes,
as it nust, that race--in the formof a desire to conply with the
Voting Rights Act--was a factor in all the plans. But as we have
stated before, a majority of the Suprene Court does not believe
that the nere presence of race in the mx of decision nmaking
factors , and even the desire to craft magjority-mnority districts,
does not alone automatically trigger strict scrutiny. See O ark,
88 F.3d at 1404 n.2; Theriot, 185 F.3d at 488.

Before touching on plaintiffs’ nost heavily pressed intent
evidence, we briefly dispense with their argunent that racial
intent can be inferred from the CGty's use of precinct |ines
Plaintiffs assail the district |lines because they hew to precinct
lines. Conformty to such adm ni strative boundaries is ordinarily
seen as a virtue, not a vice, in the districting process. See
Bush, 116 S.C. at 1953 (noting mai ntenance of sone county |ines
showed traditional factors were not entirely ignored). And
plaintiffs have not identified--and there does not appear to be--a
| arger, nore race-neutral, admnistrative unit that coul d have been
practically deployed. Cf. Mller, 115 S.C. at 2490 (noting that
plan split several counties, and thus violated traditional
districting principles—use of precincts could not mtigate this
fact in congressional districting). But the plaintiffs stress that

the Gty had access to racial data on the precinct level. They
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attenpt to analogize this situation to Bush, where the State used
a conputer system that had racial data available on the block
level. The fact that the plan ultimtely adopted split precincts
and used bl ock units instead was found to offer conpelling proof
that race has predomnated in the districting. But the key factor
in Bush was not the nere availability of racial data. Rather, it
was the abandonnent of a traditional districting unit, the
preci nct. Since this step violated traditional districting
principles and caused substantial admnistrative problens, and
since given the fact the only additional precision the conputer
provi ded at the block | evel was racial, the obvious inference was
that race drove the decision. See Bush, 116 S.Ct. at 1959. Here,
in contrast, the Cty adhered to the traditional--and apparently
the only--admnistrative boundaries readily available. The
plaintiffs conplain that this is irrelevant, since the size of the
precincts was deliberately shrunk to allow nore precise racia
gerrymandering. However, the Cty of Houston does not set precinct
size, and the plaintiffs have not tied the changes in precinct
sizes to any actions of the Cty.

A. Ki ngwood

The maj or change made by the Cty in 1997 was driven by the
City’' s decision to annex Ki ngwood, an overwhel m ngly white (Angl o)
pl anned community with a popul ati on of around 40, 000 people that is

attached to the detached Lake Houston area. The decision to annex
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Kingwood is itself not before this Court. Rather, the plaintiffs
conplain that Kingwood--and with it the rest of the northeastern
i sl and around Lake Houston-- was placed in District E. Previously,
this island had been attached to District B. They claimthat they
have direct evidence that race predomnated in this decision--
specifically, that the Cty' s overwhel mng notivation in doing so
was avoi dance of potential section 5 retrogression liability.
Because Kingwod has a | arge popul ation, and because District B
was close to the one-person, one-vote population |imt, placing
Kingwood in B would have forced the Gty to nove areas on the
borders of Binto the surrounding districts. And because the only
district adjacent to B with a white (Anglo) mjority--A--was
already relatively overpopul ated, noving areas fromB to A would
have in turn created nore spillover effects, resulting in the
di sruptive necessity of redrawi ng several districts. Placenent of
spillover fromB into Districts Hor | would initially seem nore
attractive, since those districts were underpopul ated. However,
the addition of African-Anerican voters displaced from B woul d
seem ngly have elimnated the H spanic majorities in either or both
of these districts. The Cty believed that this mght have
triggered retrogression concerns under section 5 of the Voting

Rights Act.’” Placenent in District E, by conparison, allowed for

! Al t hough we do not reach the question of strict scrutiny, we
note that there is evidence in the record indicating that H spanics
do not constitute a majority of the citizen voting age popul ation
in either of the two nomnally Hispanic districts. Citizen voting
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the snooth i ntegration of Kingwood. Spillover and one-person, one-
vote concerns were mnimzed, with only relatively mnor border
changes nade necessary.

The evidence clearly indicates that the Cty' s decision to

pl ace Kingwood in District E was partially driven by the fear of

retrogression. Its section 5 filings and the statenents of both
the drafter of the plan and the council nenbers involved
establishes this, and the Gty does not contest it. | ndeed, it

argues that this concern would allowit to survive strict scrutiny
review. And to a certain extent--as di scussed above, the issue is
not as pressing when a detached island is concerned--conpact ness
was sacrificed in the placenent of Kingwood. Kingwood is closer to
District B than it is to District E However, a review of the
record indicates that the Council had before it at the tinme it nade
its decision to place Kingwood in District Etw other |legitinmate
grounds for justifying its decision. First, the Cty wanted to
preserve communities of interest. Second, it wanted to mnimze
disruption in the run-up to the expected nmajor redraw ng of
districts foll ow ng the 2000 census. On this record, we cannot say

t hat there has been an adequate show ng that race predom nated over

age popul ation is the proper neasure under section 2 of the Voting
Ri ghts Act. See Canpos, 113 F. 3d at 548. Conceptual difficulties
are presented in evaluating retrogression under section 5 when no
mnority-majority districts are present to act as a baseline. See
Reno v. Bossier Parish School Board, 117 S.C., 1491, 1503-04
(1996) (Thomas, concurring).
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t hese concerns.

The nost powerful alternative justification for the City's
actions is the nature of Kingwood and it greater comunity of
interest overlap with portions of District EE The Court has noted
t hat concern about communities of interest is a valid traditional
districting tool that nmay serve to deflect an inference that race
predom nated in districting. See Bush, 116 S.Ct. at 1954 (evi dence
that “district lines were drawn in part on the basis of evidence
(other than racial data) of where communities of interest existed
m ght weaken a plaintiff’s claim that race predomnated in the
drawi ng of district lines.”). Here, transcripts of the series of
council debates that led to the final vote on the districting plan
denonstrate that nenbers of the Council discussed and eval uated
data that indicated that Kingwod' s comunities of interest
overlapped with D strict E, but were wildly at variance wth
District B. The fact that this material was available to the
Council at the time they were deliberating on it serves to
distinguish this <case from others in which alternative
justifications have been raised after the fact and only
hypot hetically notivated the districting body. See Shaw II, 116
S.C. at 1902 n.4 (purported justification nust be actual purpose
i n adopting plan and supported in the evidence); Bush, 116 S.Ct. at
1955 (di sregardi ng conmunity of interest justification because data

was not before the legislature in an organi zed fashion).
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In the Council debates, nenbers of the Council referred to
both anecdotal and statistical evidence denonstrating that the
average i ncone and quality of housing in Kingwood were much hi gher
that those found in District B, while the percentage of persons on
public relief and the occurrence of illiteracy was nuch smaller.
Mor eover, the nenbers of the Council did not limt thenselves to
general discussions of socioeconomc indicators. They pointed to
specific factors that denonstrated that District B s conmunity
concerns varied from those in Ki ngwood. Because Kingwood is a
pl anned community, it has excellent infrastructure. |n conparison,
the infrastructure in District Bwas referred to as anong t he wor st
in the CGty. This would raise the concern that the residents of
Ki ngwood’ s desire and need for munici pal i nprovenents woul d di verge
fromthose of other residents of District B. It was also stated
t hat Ki ngwood had privatized several municipal services, and paid
for services using regressive user fees rather than nore
progressive property taxation. This difference would obviously
|l ead to a divergence between the two areas’ approaches to services
and taxation.® |In conparison, District E was said to be far nore
congruent with Kingwood than District B. Its infrastructure and
aver age i ncone were nuch cl oser to Ki ngwood’s. It al so contai ned

pl anned comrunities that shared Kingwod s special concerns

8 We note that although this discussion was couched in terns of
comunities of interest, and the Gty chooses to defend it as such,
there are significant overtones of political as well as comunity
justification in the debates.
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regarding services and taxation. In light of the greater

simlarity between the two areas, in the eyes of the nenbers voting

for the plan it nmade sense to place Kingwood in District E
Significantly, opponents of the plan--and tw Council nenbers,

as well as the plaintiffs’ lawer in this case, spoke out in sone

depth against it before the vote--never challenged these
assunpti ons. At no  point were the Council menber s’
characterization of Ki ngwood’ s soci o- econom ¢ st at us,

infrastructure, and services called into question in any way. The
cl osest an opponent of the plan cane to undermning the magjority’s
comunity of interest assunptions was a discourse by one of the
menbers who voted agai nst the plan. He argued that comunities of
interest were inherently |linked to geography, and thus could not
bi nd Kingwood to District E. In its strong form this statenent
woul d nmake conmmunities of interest a nere subset of geographic
conpact ness. In its weak form it is generally correct and a
useful observation to guard agai nst abuses of the community of
interest rationale. Here, however, this reasoning is inapplicable.
Since Kingwood was separated fromthe main body of both Districts
B and E, it was never likely to share a sense of geographic
nei ghborliness with either district. The question was not one of
pl acing Kingwood in either District E or an adjacent conmunity
linked in the eyes of the populace with Kingwood. | nstead, the
i ssue was which of two geographically isolated areas Ki ngwood and
its surrounds should be shoehorned into-a district in which it had
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nothing in conmon or one with which it shared at | east sone points
of community concern.

Nor have the plaintiffs pointed on their appeal to any
evi dence that underm nes the community of interest justification.
As not ed above, their argunents and evi dence regardi ng communi ti es
of interest are fatally flawed by the broad |evel of generality
they adopt. Here, this weakness is especially glaring. Plaintiffs
have not presented data about Ki ngwood at all, | et al one i ntroduced
evi dence that underm nes the argunents nade by proponents of the
plan at the tine. Since Dr. Maggiotto did not separate out
Ki ngwood, his data cannot be wused to undermne the City’s
justification here--there is no evidence that factors such as
occupations or educational level create a significant point of
comonal ity between Kingwood and District B that mtigates the
divide created by raw incone and other factors. | ndeed, Dr.
Maggiotto’s evidence largely confirns the Cty’ s analysis. | t
shows that District B was the second poorest district inthe Gty,
while District E was the second richest, and contains the |owest
variation of incone. At nost, plaintiffs have shown that all of
District Eis not exactly congruent with Ki ngwood. They have not
shown, and have never clained, that Kingwood was nore simlar in
regard to the factors discussed to District B than it was to
District E And they never attenpted to introduce, by expert
opi ni on or otherw se, evidence tending to show that this |ack of
simlarity was overcone by the presence of comonalities in
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nonquantifiable indicia of communities of interest.® In short,
this is not a case where a decision is justified by a “nere
recitation of purported communities of interest” unproven by facts
inthe record. Cf. Mller, 115 S .. at 2490.

Further support for the Cty's position is provided by the
special nature of the decision of where to place Kingwood. Not
only was the council presented with the awkward task of placing a
di sconnected, newly-acquired parcel of Iland into a settled
districting schene, it also did so against the | oom ng background
of the upcom ng census. As a result of the 2000 census, the Cty
will inthe near future receive significantly better data about its
popul ati on. A report prepared for the Council by a Ilocal
uni versity professor, Dr. Alford, indicated that the Gty would be
required to engage in a major overhaul of its districts in light of
this data, and that a simlar effort in 1997 based on soon-to-be
obsol ete census figures would be inefficient. The Gty evidently
has followed a practice of confining major changes to the
districting that follows the census. See Canpos v. Gty of
Houston, 968 F. 2d 446, 449 (5th G r. 1992) (discussing repl acenent

of old plan “used during the 1980s” in wake of 1990 census). In

o Had there been neaningful evidence to that effect it m ght
wel | have been difficult to refute for sunmary judgnent purposes.
Because of the inherently subjective nature of the concept, it
woul d seem that reasonable people mght disagree as to what
constitutes a comunity. We thus caution against general over-
reliance on the comunities of interest factor.
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light of this, it is hardly surprising that the Gty would be
reluctant to place Kingwood in an area which would require major
alterations of the district plan. Several Council nmenbers spoke to
this effect. By placing Kingwood in District E, the City mnim zed
the spill over effect mandat ed by one-person, one-vote concerns, and
the corresponding mass redrawing of districts that would ensue.
Under the special--if not wholly unique--situation created here by
a maj or annexation |ocated so soon before the next census, this
woul d seem a valid concern.?

The plaintiffs attenpt to underm ne this evidence by arqguing,
in essence, that the Council’s debates were nere snoke and mrrors
concocted in anticipation of precisely this lawsuit. Certainly,
t he debates evidence an intense awareness of the possibility that
the districting woul d be subject to a Shaw suit. The first day of
the debate began with |egal counsel explaining the nuances of
MIler and Bush in great detail to the Council. However, this

record does not support a conclusion that the whol e debate was

10 We note that this conclusion was strongly reinforced in the
eyes of several Council nenbers by the plaintiffs’ failure to
draft an alternative plan. Wiile the drawing of a flaw ess

alternative is not necessary to nount a Shaw suit, and we recogni ze
the difficulties private litigants nmay have in doing so, it would
certainly have hel ped under the circunstances. Faced with a choice
between a conprehensive plan that was supported by several
i ndependent justifications and the plaintiffs’ response--a map of
the Gty showi ng Kingwod and its environs in District B, wwth no
i ndi cation of the boundary shifts that would follow-it would not
be surprising if the Council nenbers i magi ned a worst-case scenario
in regards to disruption (or the possible effects on their own
district).
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essentially scripted. The vol um nous testinony exhi bits neani ngf ul
di sputation, and several proponents of the plan used | anguage and
t ook positions that are not consistent at all wth the hypothesis
that the supporters of the plan were carefully coached. G ven the
presunption in favor of legislative good faith granted in this
area, we cannot say on this record that the nere fact that the
Counci| was aware of the nmeaningful possibility of this litigation
suffices to create a fact issue as to their statenents being nere
pretexts for concealed racial notivation. We cannot say that a
fact issue has been created regardi ng the predom nance of race in
the placenent of Kingwood. The decision was independently
justified by several factors besides race at the tinme it was
adopted, and the force of the traditional concern that was
sacrificed--conpact ness--was di m ni shed by t he cont ext of pl acenent
of a detached i sl and.

B. Continuation of aracially notivated districting structure

Plaintiffs al so contend that the Gty violated Shaw by failing
to nmake substantial changes in a districting structure that was
originally designed in a manner that race predom nated over
traditional districting concerns. The sins of past Councils, and
the Departnent of Justice (DQJ), thus are clainmed to haunt the
current Council’s asserted ratification of their work. The
district court summarily rejected this argunent, reasoning that the

constitutionality of the prior plans had never been chal | enged, and
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the intent behind their creation was thus not properly before the
court. This would appear to have been overly hasty. In the
context of Voting R ghts Act suits, evidence that inpermssible
racial intent had tainted the plan upon which the chall enged plan
was based has been all owed, even when enough tinme has el apsed for
a substantial degree of famliarity and political reliance to
energe. See Garza v. County of Los Angeles, 918 F.2d 763, 768-69
(9th Gr. 1990), cert denied 111 S C. 681 (1991). The nere
passage of time cannot extinguish entirely the taint of racia
di scrim nation. See Hunter v. Underwood, 105 S. Ct. 1916 (1985)
(discrimnatory intent behind 1901 disenfranchi senment provision
coupled with continued discrimnatory inpact relied on to
invalidate statute). And in a context like the one before us,
where the Gty redistricts relatively frequently, adoption of the
Cty’'s position would seem problematic because it would give
potential challengers an incentive to l|aunch nore frequent
lawsuits. If the potential plaintiffs did not sue, they mght find
that the passage of other plans had sanitized the intent enbodi ed
in the prior plan.

We first note that while race clearly played an i nportant role
in the earlier districting efforts, the quality of evidence
introduced by the plaintiffs in regard to the earlier efforts (as
well as respecting the 1997 ordinance) falls far short of that

introduced in the cases examned by the Suprene Court. As
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di scussed above, the objective, circunstantial evidence of the
predom nance of race is far weaker than in those cases. As for
direct evidence, in the Shaw cases not only was the end product of
DQJ intervention a nonstrosity that massively violated traditional
districting principles, but the State also openly stated in its
section 5 filings that race was its dom nant concern rather than
just a factor. See Shaw Il, 116 S . C&. 1901 (preclearance
subm ssi on announced creation of mnority districts was State’s
“overriding purpose”). A simlar direct adm ssion of intent was
present in Bush. See Bush, 116 S.Ct. at 1957 (testinony of state
officials inrelated litigation clainmed that race was the prinmary
consideration in districting). Andin MIller, where--as here--the
district’s shape was not itself extrenely bizarre, the evidence
that race trunped other concerns was conclusive. There, the DQJ
rej ected proposed pl ans not once, but twice, and ultinmately nmade it
clear tothe State that it would only accept a result that mrrored
a plan proposed by a third party, the ACLU. Utimtely a plan
designed around this framework was adopted, as |egislators who

voted inits favor testified,!! sinply because the State felt it had

1 Here, in contrast, the plaintiffs have introduced the
affidavits of two nenbers of the Council who were opposed to the
pl an. The affidavits do not purport to relate incrimnating

conversations or statenents made by proponents of the plan that
woul d serve to denonstrate the majority’s intent--they nerely state
the dissident Council Menbers’ personal opinions. And their
opi nion that race predom nated, while no doubt deeply held, cannot
denonstrate the inpermssible intent of the majority.
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no other choice. Qobvi ously, the ACLU | awer who drew up the
outlines of the plan challenged in MIller could have no firm
understanding of, or respect for, the subtleties of traditiona
di stricting. See Abrans, 117 S.C. at 1933 (State “adopted the
Justice Departnent’s entirely race-focused approach to
redistricting”); Johnson v. MIller, 864 F.Supp. 1354, 1368 (S.D
Ga. 1994) (lower court discusses role of ACLU drafter). The
i nference was thus automatic that race had not only predom nated
over, but had indeed alnost entirely extinguished, traditiona
districting concerns.

Here, in contrast, the only evidence that the plaintiffs
produced is the raw history of DQJ intervention, which contains no
brazen adm ssion that race predom nated and no details regarding a
pattern of DQJ pressure.! Plaintiffs relied on the fact that in
1991 the City's original plan was denied preclearance, and that
while the plan the City drafted in response creating additiona
concentrations of mnorities was never inplenented, it forned the
tenplate for the 1993, 1995, and 1997 districtings. Based solely
on these facts and the section 5 filings that acconpani ed the pl ans

(and denographic evidence that, as we discussed above, is

12 One pi ece of evidence that m ght have proven extrenely hel pful
for the plaintiffs’ case in this regard would be transcripts of
Counci | debates surroundi ng the adoption of the prior plans. Wile
the 1997 debate is in the record, the earlier ones are not. Had
t hose debates been as open and detailed as the 1997 record, they
perhaps could have proven decisive against summary disposition
her e.
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insufficient to sustain plaintiffs’ case), the plaintiffs’ expert
Dr. Weber opined that race had predomnated in all of the Cty’'s
districting since 1991. Certainly, this material establishes that
race was a factor in prior districtings, and that the formof those
districts was largely reenacted in 1997. It also establishes an
intention on the part of the Gty to establish mnority-mgjority
districts. And, a glance at the district maps verifies that the
City's original plan was nore conpact than the ones subsequently
adopt ed.

But the Gty has always conceded these points, and as we
di scussed above the sacrifice in conpactness was not extrene. And
this Court has interpreted the Suprene Court’s current position to
include a majority in favor of Justice O Connor’s statenent in Bush
that the intentional creation of mnority-majority districts wll
not in and of itself trigger strict scrutiny. See Bush, 116 S. C.
at 1951; Cark, 88 F.3d at 1404 n.2; Theriot, 185 F. 3d at 488. The
plaintiffs’ burden was thus to show that race predom nated over
traditional districting concerns, not nerely that the Cty
attenpted to craft mnority-mgjority districts and that there was
sone but not nmassive reduction of one such factor--conpactness.
Here, all that has been denonstrated is that the DQJ aggressively
forced a consci ousness of race and the Voting R ghts Act upon the
Cty. The City then abandoned its initial plan--one presunmably

grounded firmy in traditional districting principles-and
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ultimately adopted a systemthat net the DQJ’s requi renents. Were
districting an exact science, in which the application of
traditional districting principles always produced one objectively
optimal solution, this wuld perhaps settle the question--
abandonnent of the optimal traditional plan would denonstrate
subordination. But districtingis hardly a science. It would seem
obvious to us that there is nore than one way to draw a district so
that it can reasonably be described as neaningfully adhering to
traditional principles, evenif not tothe sane extent or degree as
sone ot her hypothetical district.

If, in the wake of the DQJ's intervention, the Cty had
returned to the problem and properly considered race as a factor
al ongside traditional districting principles, and the result they
reached had satisfied the DQJ wthout substantially abandoning
those principles, race would not automatically have predom nated.
For exanple, the Gty could have returned to the drawi ng board and
generated a plan that increased the recognition of communities of

interest and satisfied the DQJ's racial concerns.®® The fact that

13 Presumably, there is a platonic ideal form covering each of
the traditional districting principles, and they wll not always
overlap. For exanple, adherence to adm nistrative boundaries w |
by its very nature subvert nmathematical conpactness, since these
units are not uniform \Wen a factor is legitimtely raised, it

will always in a sense subordinate other factors--the raising of
political concerns will interfere with conpactness or communities
of interest or race. |If, after a plan was | aboriously crafted, a
Council nmenber objected on the grounds that it severed his

residence from his district, and changes were then nmade, this
rejection and alteration of the plan would show that political
concerns were a factor. But the fact that a finished plan was
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conpactness was sonewhat |essened in the process would not
establish that strict scrutiny was required, because race m ght not
have predom nated over conmunities of interest. Thus abandonnent
of an original plan by itself does not denonstrate that race
predom nat ed--the adopted plan may have al so been the product of
and substantially consistent wth traditional districting
principles. The plaintiffs failed to offer any evidence that this
did not in fact occur. As discussed above, the plaintiffs failed
to show specific areas in which communities of interest were
subordi nated to race, and they never clained that the original plan
was a nore adequate reflection of that traditional districting
principle than those that followed. The plaintiffs’ expert, Dr.
Weber, conceded that he did not take into account the City' s desire
to reflect comunities of interest, since he believes that the
criteria used to neasure this concept are thenselves closely
correlated wth race.

VWhile the rabid extremes of the DOJ conduct in MIler should
hardly stand as a mnimum litnus test in such matters, it would
seemto us that a plaintiff is required to do nore than nerely
denonstrate that the DQJ had sonmewhat effective input in the

process to trigger strict scrutiny. “It is not Justice Departnent

rejected would not in and of itself showthat this political input
predom nat ed. One or nore other factors would surely be
sacrificed, but not only the political concern that drove it but
al so other factors m ght be advanced. Utimte approval of the
change m ght be based not only on the grounds that led to it being
proposed, but al so because of the other interests it advanced.
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interference per se that is the concern, but rather the fact that
Justice Departnent pressure led the State to act based on an
overriding concern wwth race.” Abranms, 117 S.C. at 1934. And
that is all the plaintiffs have really done here. The DQJ w ||
al nost always have this kind of input into the districting
decisions of jurisdictions covered under section 5. At least in
those jurisdictions, then, accepting the plaintiffs’ mninma
showi ng here would render Justice O Connor’s allowance for the
creation of mnority-mgjority districts of nerely academc
interest. In the process, such a rule would in practice narrow
what is already a difficult passage through the Scylla of the
Voting Rights Act and t he Charybdis of Shaw nearly to the vani shi ng
point—virtually every decision the jurisdiction nmade would run
aground on the rocks of litigation. Here, for exanple, the Cty
woul d have surely run into trouble had it disregarded the DQJ’ s
suggestion regarding the creation of nore mnority concentrations.
But by the nere fact of heeding these objections, plaintiffs claim
the City automatically exposed itself to a lawsuit triable under
strict scrutiny. DQJ' s overreaching will occasionally inflict this
dilenma in any event--to exacerbate the problem by making it an
ironclad rule would seem i nadvi sabl e.

Gven the fact that the plaintiffs bore the burden of proof on
this issue, and the presunption in favor of the Council’s good

faith, the plaintiffs needed to undercut the hypothesis that the
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Cty’'s plans were independently substantially justified by
traditional districting factors. They failed to do so. An obvious
mechani sm would be to use circunstantial evidence based on the
districts’ shape and denographics to shore up the direct evidence
of intent. But as discussed above, the plaintiffs’ circunstanti al
evidence is inadequate to allow a finding that race predom nat ed.
Nor did the plaintiffs point to adequate direct evidence that the
conpliance with the DQJ's desires was the predom nate, driving
force behind the plan, rather than nerely one factor, along with
traditional ones, in the overall equation. Cf., e.g., Abrans, 117
S.Ct. at 1934 (discussing direct evidence fromdrafter of plan that
preceded the one challenged in Mller that he viewed draft
including two majority-mnority districts, that it was viewed as
ridicul ous and not nmeki ng sense, and going on to note testinony of
| egislators that indicated that all other considerations yieldedto
DQJ desire to maximze mnority districts).

And in any case, while the district court erred in
categorically and totally dism ssing evidence of intent garnered
fromprior plans, it was correct to point out that the state of
mnd involved in the prior plans is not of itself what is precisely
and directly the ultimate i ssue before the Court in this case. W
have noted in a different context that while under Hunter the
discrimnatory intent of the original drafter may carry forward

despite subsequent judicial invalidation of the nobst obviously
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di scrim natory provisions, intervening reenactnent wth neani ngf ul
alterations may render the current |aw valid. See Cotton v.
For di ce, 157 F.3d 388, 391 (5th Gr. 1988) (while
di senfranchi senent constitutional provision originated in attenpt
to discrimnate, subsequent reenactnent with alterations approved
by voters added categories of crinmes originally excluded because
they were not considered “Black” crinmes and subtracted a |ess
serious offense that had been considered a “Black” crine). W do
not suggest that the changes i nplenented in 1993, 1995, and 1997 to
the original framework were as dramatic as those in Cotton.
However, that case broadly stands for the i nportant point that when
a plan is reenacted--as opposed to nerely remaining on the books
like the provision in Hunter--the state of mnd of the reenacting
body nust al so be consi dered.

Here, the passage of tine lent an additional elenent to the
Council’s intent. Mai nt enance of established district lines is
itself a traditional districting principle, and the Cty included
it inits guidelines for the 1997 revision. And the adopted plan
m ni m zed the changes in district boundaries. Standing al one, that
woul d not matter much here--the nere passage of six years cannot
have hallowed the current districts with much famliarity or
tradition. But in the context of the approaching census, this
principle would seemto have sone validity. As discussed above,

the Cty had before it when it voted on the plan information
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indicating that a radical revision of its boundaries (for its soon
to followelections) will be necessary in |light of the 2000 census.
VWhat the district court characterized as a “scorched-earth”
redrawing of the districts--what Dr. Wber’s views would have
logically required to purge all taint of DQ interference-would
have little to recommend it under the circunstances. Such ground-
up revisions are difficult to inplenent, and as one Council nenber

argued, can be “wholly disruptive toward the political and

nei ghbor hood rel ati onshi ps we have established in the city.” This
fact hardly justifies the “freezing“ of district lines in the
manner the district court seened to endorse. However, it does

caution agai nst whol esale alteration based on out-of-date census
figures when the process will in any case have to be done in the
i mredi ate future. In the context of close proximty to the census
(wth new el ections soon to follow), we think that residual doubt
as to the appropriateness of summary judgnent is extinguished by
the fact that the Cty had valid reasons to adhere to its prior
borders distinct fromthe grounds which led to their adoption.
Thus, although the issue on appeal is extrenely close, we
ultimately conclude that the district court correctly di smssed the
plaintiffs’ Shaw claim On this record, we cannot say that
plaintiffs have carried their burden and nade a sufficient show ng,
either circunstantially or directly, to sustain a finding that race

predom nated in the districting. W stress that our decision here
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rests largely on the evidentiary shortcomngs in the plaintiffs’
case. W would also add that in our analysis of the direct intent
evidence we relied on the rapid approach of the census, and the
City' s expectation that a major overhaul of districts (and soon to
followelections) will occur at that tinme. Qur opinion here cannot
be read as a conclusive endorsenent of these districts’
constitutional status, since on better showing by the plaintiffs
the result mght well have been different. Nor can it be viewed as
an open invitation to the Gty to naintain the current boundaries
and overall structure in the redistricting that follows the 2000
census. See Canpos v. City of Houston, 113 F.3d 544, 548 (5th Cr
1997) (clarifying proper standard of neasurenent under section 2);
id. at 545 (discussing pattern of election results); United States
v. Gty of Houston, 800 F. Supp. 504, 508 (S.D. Tex. 1992) (Jones,
J.) (discussing election results and question of safe versus
margi nal districts in the retrogression context).
| V. One Person, One Vote

Plaintiffs al so contend that the votes of residents of several
districts were devalued by the City' s deliberate undersizing of
mnority voting districts. The heart of this one-person, one-vote
claimis that the Cty, despite being aware that it contained
pockets with extrenely high ratios of noncitizens, inproperly
crafted its districts to equalize total population rather than

citizen voting age popul ation (CVAP). The plaintiffs argue that
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when total popul ation is obviously an inperfect proxy for potenti al
voters, the Cty is constitutionally required to use a nore
accurate neasurenent of voters. And using CVAP figures, it is
clear that several Houston districts fall outside the ten percent
threshol d established as a safe-harbor for popul ation variance in
muni ci pal election districts. The district court rejected this
claim and for slightly different reasons we agree.

The Equal Protection Clause requires that representatives to
an elected body be drawn from voting districts of substantially
equal population. Reynolds v. Sinms, 84 S.Ct. 1362 (1964).'* This
guarantee extends to | ocal elections. See Avery v. Mdl and County,
88 S.Ct. 1114 (1968). However, because state and |ocal elections
are not subject to the explicit conmands of the Constitution
regarding federal elections, they are not held to a standard of
absol ute popul ation equity. See Brown v. Thonpson, 103 S.Ct. 2690,
2695-96 (1983) (state nust nmake only a good faith effort to ensure
popul ation equity and nmay balance population against other

legitimate concerns). |f the maxi numvariati on between districts

14 See, e.g., id. at 1385 “. . . the Equal Protection C ause
requires that the seats in both houses of a bicaneral state
| egi slature nust be apportioned on a popul ation basis. Sinply
stated, an individual’s right to vote for state legislators is
unconstitutionally inpaired when its weight is in a substantial
fashion diluted when conpared with votes of citizens living in
other parts of the state,” and 1390 “the Equal Protection C ause
requires that a state nake an honest and good faith effort to
construct districts, in both houses of its legislature, as nearly
of equal population as is practicable.”
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exceeds a certain threshold, the state will be required to justify
t he vari ance by invoking such concerns. Mhan v. Howell, 93 S. C

987 (1973) (16.4% variation justified by constraints of political
subdi vision |ines). However, below a certain threshold the
plaintiff has failed to establish a prima facie case and the
districting body will not be required to justify m nor variations.
See Gaffney v. Cunmi ngs, 93 S. Ct. 2321, 2330 (1973). The Court has
indicated that this threshold is ten percent. See, e.g., Connor v.
Finch, 97 S . C. 1828, 1833 (1977) (setting threshold at ten
percent). Here, the maxi numvari ati on between the City’s districts
was found by the district court to be 8.63% when neasured by total
popul ation, and the plaintiffs have never clained that using this
popul ati on base the variation exceeds 10% The plaintiffs would

t hus appear to have failed to make out a prima facie case.?®

15 The plaintiffs conplain that three of the four mnority
districts are undersized relative to a hypothetical ideal district.
Three mnority districts are i ndeed undersi zed, and one of themis
the smallest district inthe Gty. The Gty concedes that this is
the case, and al so concedes that this fact is at |east partially
traceabl e to concerns that the 1990 census undercounted mnorities.
At the tinme the basic outlines of the districts were constructed,
the Gty clains that it believed that there m ght be a revision of
the census, and thus predomnantly mnority districts were
undersized to prevent themfromlater being viewed as oversi zed.
Based on the limted information in the record and the Cty’s
statenent, it appears clear that this undersizing was not based on
any scientific neasurenent designed to correct for perceived fl aws
in the census. Nor was it applied equally to the mnority
popul ation--only mnorities living in certain districts were
affected. Had it been shown that the City s districts breached the
ten percent threshold when either of these manipulations were
renoved or when they were applied properly to all mnorities in the
Cty, the Gty s hasty and unscientific nmethods to adjust the
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The plaintiffs argue, however, that the Gty s districts do
shatter the ten percent threshold once the proper neasurenent of
voters in utilized. They argue that they have thus made out a
prima facie case of vote dilution. Plaintiffs contend that data
available to the Cty indicated that areas with concentrated
Hi spani ¢ popul ations had an extrenely high nunber of noncitizens.
They argue that given this well-known fact, the Cty should have
recogni zed that total population would not serve as a neani ngful
proxy for potentially eligible voters--areas with concentrations of
Hi spanics would have a far larger population than potentially
eligible voters. By nevertheless continuing to use total
popul ation, the City deval ued the votes of residents in districts
that did not contain concentrations of Hi spanic voters. They argue
that when neasured against the proper standard, the City’'s
districts displayed a nmaxinmum variance well in excess of the
all owabl e ten percent. W have had cause before to note the high
nunber of Hi spanic residents of Houston who are not citizens. See
Canpos v. City of Houston, 113 F.3d 544, 547 (5th Cr. 1997)

(census figures indicate 45.8% of adult H spanics in Cty are

census mght well have created a violation. However, plaintiffs
have not shown, or even clained, that this is the case. And even
if the ten percent de mnims threshold is not viewed as an
absol ute bar, we cannot say on this sparse record that a reasonabl e
fact finder could find that the City s decisions here evidenced the
“bad faith, arbitrariness, or invidious discrimnation” courts have
required in cases invol ving variati ons under ten percent. See Daly
V. Hunt, 93 F.3d 1212, 1220-21 (4th Gr. 1996).
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noncitizens). And the plaintiffs have produced data that appears
to clearly show that when the CVAP of Houston districts is
conpared, the maxi mum variance indeed exceeds the ten percent
t hr eshol d. If the Cty were required by the Equal Protection
Clause to use CVAP rather than total population in crafting its
districts, then, summary judgnent for the city would have been
i nappropriate. However, while this is a close question, we find
that the choice of population figures is a choice left to the
political process. Houston did not violate the Equal Protection
Cl ause.

Plaintiffs argunent is straightforward. A Reynolds claimis,

after all, a one person, one vote'” claim See Reynolds, 84
S.Ct. at 1380 (quoting Gray v. Sanders, 83 S.Ct. 801, 809 (1963)).
Since the inquiry focuses on the dilution of votes, it would be
inproper to allow the votes of two adult citizens to be wei ghed
equally with the vote of a single adult citizen nerely because the

| atter happened to live in proximty to a noncitizen ineligible to

vot e. 16 Plaintiffs concede that wunder nmany, if not nost,

16 Clearly, the United States Constitution does not forbid the
states from restricting the franchise to citizens. See, e.g.,
Sugarman v. Dougall, 93 S. C. 2842, 2851 (“This Court has never
held that aleins have a constitutional right to vote or to hold

hi gh public office under the Equal Protection C ause. | ndeed
inplicit in many of this Court’s voting rights decisions is the
notion that citizenship is a permssible criterion for limting

such rights”); id. at 2851 n.13 (“In congressional debates |eading
to the adoption of the Fourteenth Anmendnent, there is clear
evi dence that Congress not only knew that as a matter of |oca
practice aliens had not been granted the right to vote, but that
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circunstances this distinction will be irrelevant--generally, the
ineligible tovote or to register to do so (whether fel ons, m nors,
or noncitizens) can be assuned to be evenly distributed throughout
the area to be districted, and the usage of total population is
t hus an acceptabl e surrogate for neasuring potential voters. Wen,
however, a districting body knows that |arge nunbers of those
ineligible to vote are disproportionately concentrated in certain
areas, it can no longer in good faith use total population as a
proxy for potential voters. Instead, it is obligated to deploy a
nor e sophi sticated neasurenent, such as CVAP

Two circuit courts have addressed this issue. The N nth

under the anmendnent they did not receive a constitutional right of
suffrage or a constitutional right to participate in the political
process of state governnent, and that, indeed, the right to vote
and the concomtant right of participationin the political process
were matters of local law.”). See also Foley v. Connelie, 98 S.C

1067 at 1070 (21978) (“. . . we have recognized ‘a state's
historical power to exclude aliens from participation in its
denoctractic political institutions . . . as a part of the

sovereign’s obligation ‘to preserve the basic conception of a
policial community,’” quoting Dougall, 93 S. C. at 2850). The
voting rights protections of the Fifteenth, Ni neteenth, Twenty-
Fourth and Twenty- Si xth Arendnents are restricted to “citizens,” as
is section 2 of the Voting R ghts Act, 42 U S C § 1973. The
protection of the Fourteenth Anmendnent’s Privileges And I mmunities
Cl ause, which has been said to enbrace “the right to vote for
national officers,” Twining v. New Jersey, 29 S.C. 14, 19 (1908),
is limted to “citizens.” And, the congressional representation
penalty of section 2 of the Fourteenth Amendnent is brought into
play only by denial of voting rights (except for rebellion or
other crine) to adult, male inhabitants who are “citizens.”

On the other hand, we are also aware of no provision of the
Constitution which expressly or by clear inplication prohibits the
states fromextending the franchise to lawfully resident aliens.
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Circuit has found that total population is not only a permssible
met hod t o neasure popul ati on when known si gni ficant concentrations
of those not eligible to vote exist, but has al so suggested that
its usage may be required under the Equal Protection C ause in sone
circunstances. See Garza v. County of Los Angeles, 918 F.2d 763,
775 (9th Cr. 1990), cert denied, 111 S.C. 681 (1991) (approving
court ordered plan using total popul ation and opining that use of
CVAP “would constitute a denial of equal protection to these
Hi spanic plaintiffs”). The Fourth Gircuit, confronting the
anal ogous issue of districting when persons below the voting age
wer e unevenly distributed, has stated that the choi ce between total
popul ation or a neasurenent of potential voters is left to the
| egislative body. In doing so, it inplicitly rejected the Ninth
Circuit’s contention that a districting body m ght be required by
the Equal Protection C ause to use total popul ation as a baseli ne.
See Daly v. Hunt, 93 F.3d 1212, 1227 (4th Cr. 1996) (remandi ng on
ot her grounds). However, in a powerful dissent in Garza, Judge
Kozi nski concl uded that, at |east when the plan is court ordered,
the Constitution requires the use of a neasurenent that accurately
tracks potential voters. See Garza, 918 F.2d at 785.

The Suprenme Court has fromthe beginning of this |ine of cases
been sonmewhat evasive in regard to which population nust be
equal i zed. See Reynolds, 84 S. (. at 1390 (state should attenpt to

apportion “so that each [districting unit] has an identical nunber
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of residents, or citizens, or voters”). However, it has also
indicated wth sone clarity that the choice has political overtones
that caution against judicial intrusion. See Burns v. Richardson,
86 S.Ct. 1286, 1297 (1966) (state not required to use total
popul ation figures, since the choice of neasurenent “involves
choi ces about the nature of representation with which we have been
shown no constitutionally founded reason to interfere”). The
debate does indeed involve questions about the nature of
representative denocracy. As Judge Kozi nski’s di ssent recogni zes,
and the Daly opinion outlines, there is nothing inherent in the
concept of representative denbcracy that requires the enbrace of
the plaintiffs’ position.

The choice presented is, in Judge Kozinski’'s terns, one
between el ectoral equality and representational equality. Wile
for the nost part obscured by the happy coincidence that eligible
voters will frequently track the total popul ation evenly--in which
case either neasurenent would produce simlar results, and total
popul ation wi || probably be used since it is easier to gather--this
is a fundanental and difficult question. If total population
figures are used in an area in which potentially eligible voters
are unevenly distributed, the result will necessarily deval ue the
votes of individuals in the area with a higher percentage of
potentially eligible voters. The large populations in the other

district will leverage the votes of the smaller nunber of eligible
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voters there. However, if a nore carefully calibrated neasurenent
is enbraced in order to serve this principle of individual
el ectoral equality, the area wwth the small er nunber of voters wll
find itself relatively di sadvantaged. Despite the fact that it has
a |l arger popul ation--and thus perhaps a greater need for governnent
services than the other community--it will find that its political
power does not adequately reflect its size. In addition, it could
be argued that because the representative chosen from such a
district will have a | arger nunber of constituents, the ability of
her constituents--whether or not they are potential voters--to
petition and voice their opinions will be proportionately reduced.
See Garza, 918 F.2d at 775. But see Daly, 93 F.3d at 1226-27 &
n.12 (expressing doubt regarding validity of equal access
argunent) . If one accepts the principle of representational
equality--that representatives are chosen by a district’s voters,
but should represent all persons resident therein--these results
may be unaccept abl e. The choice between these two nodels is
stark, and because it is rarely encountered, historical and | egal
gui dance i s sparse.

Judge Kozi nski nakes a powerful case that the general tenor of
the Court’s opinions mandates protection of the individual
potential voter. Certainly, to take just a few exanpl es contai ned
i n Judge Kozinski’s conprehensive sunmary, there is anpl e | anguage

in the opinions that strongly inplies that it is the right of the
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i ndi vidual potential voter that nust be protected. See, e.g.,
Reynol ds, 84 S. Ct. at 1384 (“the Equal Protection C ause guarantees
the opportunity for equal participation by all voters in the
election of state |egislators. Diluting the weight of votes
because of place of residence inpairs basic constitutional rights
under the Fourteenth Amendnent . . . . To the extent that a
citizen’s right to vote is debased, he is that nuch less a citizen

the basic principle of representative governnent renains,
and nust remain, unchanged--the weight of a citizen’'s vote cannot
be made to depend on where he lives”); Gaffney, 93 S.C. at 2328
(noting that anong the variations that nmade absolute fidelity to
popul ati on equal ity i npossi bl e was the gap between total popul ation
and potential voters, and stating that “if it is the weight of a
person’s vote that matters, total population...my not accurately
reflect that body of voters”).

But as Judge Kozinski admts, and as the Daly court
hi ghlights, other |language can be found that inplies that
representational equality is the ideal. See, e.g., Mahan, 93 S. C
at 983 (“the basic constitutional principle [is] equality of
popul ati on anong the districts”). Wile it does appear that the
nunmerical weight of references is on the side of electora
equality, it is difficult to attach controlling significance to
this fact, since in alnost all cases the Court was dealing with

situations in which total population was presunptively an
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acceptable proxy for potentially eligible voters. Under such
ci rcunst ances, we would expect to find the terns used
i nterchangeably, wth perhaps a slight bias toward the nore
hi storically resonant phrase--unquesti onably, one-person, one-vote.
Support for this interpretation is provided by the fact that sone
of the |anguage Judge Kozinski relies on is contradicted by
statenents within the sane opi nion. See Reynolds, 84 S.C. at 1385
(“We hold that, as a basic constitutional standard, the Equal
Protection Clause requires that the seats . . . nust be apportioned
on a popul ation basis”); Wstberry v. Sanders, 84 S.C. 526, 530
(1964) (“To say that a vote is worth nore in one district than in
another would . . . run counter to our fundanental ideas of
denocratic governnent”); id. at 535 (“our Constitution’s plain
objective of making equal representation for equal nunbers of
peopl e the fundanental goal for the House of Representatives”).
While fully recogni zing the force of Judge Kozinski’'s argunent, we
think that the cases he cites are not decisive, given the strong
possibility that nmuch of the | anguage he relies on may be traceabl e
to the use of ternms interchangeably in a context where their
meani ng does not diverge.

| nstead, we turn to Burns, where the Court directly confronted
an actual differential between the concepts. W read Burns as
conpelling rejection of the Garza mmjority view that the Equal

Protection C ause mandates inclusion of aliens in the popul ation
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base of el ectoral districts against which the equality requirenents
of Reynolds are applied. Burns states:

“Neither in Reynolds v. Sinms nor in any other decision
has this court suggested that the States are required to
include aliens, transients, short-term or tenporary
residents, or persons denied the vote for conviction of
crime in the apportionnent base by which their
| egi slators are distributed and agai nst whi ch conpl i ance
with the Equal Protection Cause is to be neasured. The
decision to include or exclude any such group involves
choi ces about the nature of representation with which we
have been shown no constitutionally founded reason to
interfere. Unless a choice is one the constitution
forbids, [citation] the resulting apportionnent base
of fends no constitutional bar, and conpliance with the
rule established in Reynolds v. Sins is to be neasured
t her eby.

Hawai i’ s speci al popul ati on probl ens m ght wel | have
led it to conclude that state citizen popul ation rather
than total popul ation should be the basis for
conparison.” |d. at 1296-97 (footnote omtted).

For this reason, we believe the district court erred to the extent

it relied onthe Garza majority dicta.'” Judge Kozi nski argues that

17 Qur conclusioninthis regard is al so strengthened by the fact
that, as observed in note 16, supra, the constitution does not
preclude states from denying the franchise to aliens while it
explicitly protects “citizens” from such denial on diverse
speci fied grounds. Moreover, the Equal Protection C ause has been
construed to in nost cases preclude the denial of the franchise to
citizens by neans of property ownership or simlar qualifications
for voting. See, e.g., Kranmer v. Union Free School District, 89
S.Ct. 1886, 1889 (1969) (“close scrutiny . . . is applicable to
statutes denying the franchise to citizens who are otherw se
qualified by residence and age;” second enphasis added , footnote
omtted). In these circunstances, it is, at the very |east,
counter-intuitive to say that the Equal Protection C ause nandates
that the right of citizens to vote be diluted to the extent
necessary to prevent dilution of a representational right,
unnmentioned in the Constitution, of aliens who have no right to
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Burns shoul d be determ native for electoral equality, since there
the Court allowed a plan that used an even nore nuanced neasure of
voting strength--registered voters. But we are reluctant to read
Burns’ all owance of such a neasure into a conmand in the face of
what appears to us to be a clear statenent to the contrary in the
sane opinion--that the choice between neasurenents “involves
choi ces about the nature of representation with which we have been
shown no constitutionally founded reason to interfere”. Burns at
1297.

We al so note that the drafters of the Fourteenth Arendnent, on
which Reynolds itself rests, do appear to have debated this
question, and rejected a proposal rooted in--anong other things--
the principle of electoral equality. On Decenber 5, 1865,
Representative Stevens introduced a constitutional anmendnment which
apportioned congressional representation anong the states
“according to their respective |legal voters; and for this purpose
none shal|l be naned as | egal voters who are not either natural-born
citizens or naturalized foreigners.” See Joseph T. 60 Sneed |11
Footprints on the Rocks of The Muntain: An Account of the
Fourteenth Anendnent at 35 (1997) (Footprints). Debates over the
preci se basis for apporti onnent of Congress anong t he states proved
a contentious issue throughout the process that led to the creation

of section 2 of the Amendnent. The overriding question driving

vot e.
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this debate was the issue of how to deal with the denial of the
franchise to African-Anericans. However, as the inclusion of a
citizenship provision indicates, an undercurrent of this debate was
the recognition by many representatives that aliens were unevenly
di stributed throughout the country. In addition, several western
states contai ned an overabundance of males, which, as wonen were
generally not eligible to vote, woul d di sadvantage themrelativeto
settled eastern areas in which the genders were bal anced if total
popul ation rather than eligible voters were used. Sone of the
debate over whether to base apportionnent on potential voters,
citizens, or population can be tied to this issue.?8

To be sure, the overall context in which the anmendnent was
drafted prevents any firmconcl usion being drawn as to the framer’s
intent regarding the question before us. However, we find it is of
sone significance that the proponents of the Fourteenth Amendnent

had a neani ngful debate on the question, which cannot be said to

18 See Footprints at 103-104 (noti ng proposals to use citizenship
as a benchmark faced opposition from northern states with |arge
al i en popul ati ons that m ght i nperil passage); 145 (rel ati ng speech
of Senator Hendricks on February 16, 1866, in which he clained
opposi tion of New Engl and to proposal to use eligible voters rather
than total population was grounded in part in the relative
preponderance of wonen in those states); 415 (review ng debate on
proposed |anguage of section 2 basing representation on
citizenship, in which representative from New Engl and argued its
omssion of 2.1 mllion unnaturalized foreigners would unjustly
weaken the North, while proponent argued that a citizen of
Massachusetts should not “be entitled to vote on behalf of
unnaturalized foreigners who happened to live in Massachusetts”).
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have been definitively resolved.® \While the final version of
section 2 provided generally for the use of total population
figures for purposes of allocating the federal House of
Representati ves anong the states, it also included a nmechanismto
insure that egregious departures fromthe principle of electoral
equal ity--the di senfranchi senent of adult male “citizens”--woul d be
penalized. Bearing in mnd that anal ogies drawn fromthe federal
system are not always applicable to the states, see Reynolds, 84
S.C. at 1386-89, we have sone difficulty in reading the Equa
Protection Clause to require the adoption of a particular theory of

political equality.?°

19 The evidence suggests that proponents of absolute el ectoral
equal ity conprom sed this principle in order to assure passage of
the anendnent. See Footprints at 415 (noting that Sherman stated
that while he preferred a provision that would be based on nale
citizens, the tinme had cone to unite around a common proposal and
he woul d yield to the decision of the Republican caucus); Reynol ds
at 1399, 1402 (Harlan J. dissenting).

It would thus be difficult to read the eventual passage of the
total citizen provision as an endorsenent by a nmgjority of the
Congress of representational equality, even putting aside the
el ectoral equality provisions of the second section of section 2.

20 Under Article |, section 2, of the Constitution, the nunber of
representatives which each state would have in the United States
House of Representatives was determ ned on the basis of “the whol e
nunber of free persons” (“excluding I ndians not taxed”) plus “three
fifths of all other persons” (“but each State shall have at |east

one Representative”). Voting qualifications were whatever was
specified by each state for the nobst nunmerous branch of its
| egi sl ature. Wth ratification of the Thirteenth Amendnent on

Decenber 6, 1865, all were “free persons,” so the forner slave
states woul d presumably have increased representation in Congress
despite still denying the vote to African-Anericans. This problem
whi ch faced Congress in |late 1865 and the first part of 1866, coul d
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Wil e hardly determ native, our review of the history of the
anmendnent cautions against judicial intrusion in this sphere--
either for or against either particular theory of political

equal ity. Gven this, and given the Court’s failure, on our

be addressed in different ways. Denial of the right to vote on
grounds of race could be expressly proscribed. That route was
taken in the Fifteenth Amendnent, but not in the Fourteenth.
Representation in the federal House could be allocated anpong the
states on the basis of the nunber of potentially eligible voters.
That choice, too, was rejected. The solution ultimately adopted in
the Fourteenth Amendnent was to retain the existing structure of
Article 1, section 2-including the right of the states to prescribe
voting qualifications and the entitlenent of each state to at | east
one Representative-while elimnating the “three fifths” clause and
providing for a proportional reduction in the federal House
representational base of any state to the extent “the right to
vote” (in federal or nost state el ections) was “deni ed” (except for
rebellion or other crine) to adult male “citizens” of the state.
The essential focus of the debates was on two matters: allocating
representation of the states in the United States House of

Representatives, and the right of African-Anericans to vote. It
was not on any general representational as opposed to electora
equality theory of governnent. Both Footprints and Justice

Harlan’s dissent in Reynolds nmake plain that the intent of the
framers of the Fourteenth Amendnent, as reflected in its
|l egislative history, was to continue to |eave electoral and
representational rights in the control of the states to the sane
extent as they had been before the Gvil War except that a state’s
representation in the federal House of Representatives would be
subject to reduction on account of denial by it of “the right to
vote” of its adult, male “citizens.” Wile the nmajestic and open-
ended generality of the Equal Protection C ause nust be assuned to
have justified Reynolds’ failure to accord controlling significance
to this legislative history, that majestic generality casts no
meani ngful 1ight whatever on whether the states were thereby
commanded to chose wundiluted representational equality over
undi l uted el ectoral equality, or vice versa, where one or the other
must be diluted, or were essentially left as free to nake that
choi ce as they had previously been.

Plaintiffs nake no argunent that state | awor the Houston City
Charter mandates use of CVA popul ati on.
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reading, to speak clearly to such a vital question, we see no
justification to depart fromthe position of Daly. W reject the
conclusions of both the dissent in Garza and any reading of the
majority opinion in that case that would mandate the use of tota
popul ation figures on equal protection grounds. W thus concl ude
that the district court correctly determned that the plaintiffs
failed to create an issue of genuine material fact in respect to
the Gty s adherence to the one-person, one-vote principle.
Concl usi on

The record is not such as to sustain a finding that race
predom nated in the Gty's decision-making. Wile the plaintiffs
were able to point to bits and pieces of the Gty’'s plan that m ght
have created a valid Shaw claim they failed to produce evidence
that woul d have surnounted the summary judgnent threshold. The
propriety wunder the Equal Protection C ause of wusing total
popul ation rather than a neasure of potential voters also presents
a close question. But in face of the lack of nore definitive
gui dance from the Suprene Court, we conclude that this emnently
political question has been left to the political process.

For the reasons stated, the judgenent of the district court is

AFFI RVED.
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