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Form 1–FR–IB certified by an inde-
pendent public accountant in accord-
ance with § 1.16 as of a date not more 
than one year prior to the date on 
which the report is filed. 

(B) Each person filing a Form 1–FR–
IB in accordance with this section 
must include with the financial report 
a statement describing the source of 
his current assets and representing 
that his capital has been contributed 
for the purpose of operating his busi-
ness and will continue to be used for 
such purpose. 

(k) Filing option available to an intro-
ducing broker. (1) Any introducing 
broker or applicant for registration as 
an introducing broker which is not op-
erating or intending to operate pursu-
ant to a guarantee agreement may 
comply with the requirements of this 
section by filing (in accordance with 
paragraphs (a), (b) and (c) of this sec-
tion) a Form 1–FR–IB in lieu of a Form 
1–FR–FCM. 

(2) If an introducing broker or appli-
cant therefor avails itself of the filing 
option available under paragraph (k)(1) 
of this section, the report required to 
be filed in accordance with § 1.16(c)(5) of 
this part must be filed as of the date of 
the Form 1–FR–IB being filed, and such 
an introducing broker or applicant 
therefor must maintain its financial 
records and make its monthly formal 
computation of its adjusted net cap-
ital, as required by § 1.18 of this part, in 
a manner consistent with Form 1–FR–
IB. 

(The information collection requirements 
contained in § 1.10 were approved by the Of-
fice of Management and Budget under con-
trol number 3038–0024; in paragraphs (a) and 
(b) under control number 3038–0023; and in 
paragraph (f) under control number 3038–
0003.) 

[43 FR 39967, Sept. 8, 1978, as amended at 45 
FR 80491, Dec. 5, 1980; 46 FR 63035, Dec. 30, 
1981; 48 FR 35280, Aug. 3, 1983; 49 FR 39524, 
Oct. 9, 1984; 53 FR 4611, Feb. 17, 1988; 53 FR 
7179, Mar. 7, 1988; 57 FR 23143, June 2, 1992; 58 
FR 10953, Feb. 23, 1993; 58 FR 12988, Mar. 8, 
1993; 58 FR 19589, Apr. 15, 1993; 59 FR 5525, 
Feb. 7, 1994; 62 FR 4639, Jan. 31, 1997; 62 FR 
10444, Mar. 7, 1997; 62 FR 33007, June 18, 1997; 
66 FR 53516, Oct. 23, 2001]

§ 1.11 [Reserved]

§ 1.12 Maintenance of minimum finan-
cial requirements by futures com-
mission merchants and introducing 
brokers. 

(a) Each person registered as a fu-
tures commission merchant or who 
files an application for registration as 
a futures commission merchant, and 
each person registered as an intro-
ducing broker or who files an applica-
tion for registration as an introducing 
broker (except for an introducing 
broker or applicant for registration as 
an introducing broker operating pursu-
ant to, or who has filed concurrently 
with its application for registration, a 
guarantee agreement and who is not 
also a securities broker or dealer), who 
knows or should have known that its 
adjusted net capital at any time is less 
than the minimum required by § 1.17 or 
by the capital rule of any self-regu-
latory organization to which such per-
son is subject, if any, must: 

(1) Give telephonic notice, to be con-
firmed in writing by telegraphic or fac-
simile notice, as set forth in paragraph 
(i) of this section that the applicant’s 
or registrant’s adjusted net capital is 
less than required by § 1.17 or by other 
capital rule, identifying the applicable 
capital rule. The notice must be given 
immediately after the applicant or reg-
istrant knows or should know that its 
adjusted net capital is less than re-
quired by any of the aforesaid rules to 
which the applicant or registrant is 
subject; and 

(2) If the person is a futures commis-
sion merchant or applicant therefor, 
within 24 hours after giving such notice 
file a statement of financial condition, 
a statement of the computation of the 
minimum capital requirements pursu-
ant to § 1.17 (computed in accordance 
with the applicable capital rule), the 
statements of segregation require-
ments and funds in segregation for cus-
tomers trading on U.S. commodity ex-
changes and for customers’ dealer op-
tions accounts, and the statement of 
secured amounts and funds held in sep-
arate accounts for foreign futures and 
foreign options customers in accord-
ance with § 30.7 of this chapter, all as of 
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the date such applicant’s or reg-
istrant’s adjusted net capital is less 
than the minimum required; or 

(3) If the person is an introducing 
broker or applicant therefor, within 24 
hours after giving such notice file a 
statement of financial condition and a 
statement of the computation of the 
minimum capital requirements pursu-
ant to § 1.17 (computed in accordance 
with the applicable capital rule) all as 
of the date such applicant’s or reg-
istrant’s adjusted net capital is less 
than the minimum required. 

(b) Each person registered as a fu-
tures commission merchant, or who 
files an application for registration as 
a futures commission merchant, who 
knows or should have known that its 
adjusted net capital at any time is less 
than the greatest of: 

(1) 150 percent of the appropriate 
minimum dollar amount required by 
§ 1.17(a)(1)(i); 

(2) Six percent of the following 
amount: The customer funds required 
to be segregated pursuant to the Act 
and the regulations in this part, plus 
the funds of opt-out customers that, 
but for the election to opt out pursuant 
to § 1.68, would be required to be seg-
regated, plus the foreign futures or for-
eign options secured amount, less the 
market value of commodity options 
purchased by such customers on or sub-
ject to the rules of a contract market 
or a foreign board of trade for which 
the full premiums have been paid: Pro-
vided, however, that the deduction for 
each such customer shall be limited to 
the amount of customer funds in such 
customer’s account(s) and foreign fu-
tures and foreign options secured 
amounts; 

(3) 150 percent of the amount of ad-
justed net capital required by a reg-
istered futures association of which it 
is a member; or 

(4) For securities brokers or dealers, 
the amount of net capital specified in 
Rule 17a–11(b) of the Securities and Ex-
change Commission (17 CFR 240.17a–
11(b)), must file written notice to that 
effect as set forth in paragraph (i) of 
this section within five (5) business 
days of such event. Such applicant or 
registrant must also file a Form 1–FR–
FCM (or, if such applicant or registrant 
is registered with the Securities and 

Exchange Commission as a securities 
broker or dealer, it may file, in accord-
ance with § 1.10(h), a copy of its Finan-
cial and Operational Combined Uni-
form Single Report under the Securi-
ties Exchange Act of 1934, Part II, in 
lieu of Form 1–FR–FCM) or such other 
financial statement designated by the 
National Futures Association, in the 
case of an applicant, or by the Commis-
sion or the designated self-regulatory 
organization, if any, in the case of a 
registrant, as of the close of business 
for the month during which such event 
takes place and as of the close of busi-
ness for each month thereafter until 
three (3) successive months have 
elapsed during which the applicant’s or 
registrant’s adjusted net capital is at 
all times equal to or in excess of the 
minimums set forth in this paragraph 
(b) which are applicable to such appli-
cant or registrant. Each financial 
statement required by this paragraph 
(b) must be filed within 17 business 
days after the end of the month for 
which such report is being made: Pro-
vided, however, That for each month 
ending between June 30, 1997 and De-
cember 31, 1997, inclusive, for which a 
financial statement is required by this 
paragraph (b), such financial statement 
must be filed within 30 calendar days 
after the end of the month for which 
such report is being made. 

(c) If an applicant or registrant at 
any time fails to make or keep current 
the books and records required by 
these regulations, such applicant or 
registrant must, on the same day such 
event occurs, give telegraphic or fac-
simile notice of such fact, specifying 
the books and records which have not 
been made or which are not current, 
and within 5 business days after giving 
such notice file a written report stat-
ing what steps have been and are being 
taken to correct the situation. 

(d) Whenever any applicant or reg-
istrant discovers or is notified by an 
independent public accountant, pursu-
ant to § 1.16(e)(2) of these regulations, 
of the existence of any material inad-
equacy, as specified in § 1.16(d)(2) of 
these regulations, such applicant or 
registrant must give telegraphic or fac-
simile notice of such material inad-
equacy within 3 business days, and 
within 5 business days after giving 

VerDate Apr<19>2002 10:09 Apr 25, 2002 Jkt 197051 PO 00000 Frm 00024 Fmt 8010 Sfmt 8010 Y:\SGML\197051T.XXX pfrm13 PsN: 197051T



25

Commodity Futures Trading Commission § 1.12

such notice file a written report stat-
ing what steps have been and are being 
taken to correct the material inad-
equacy. 

(e) Whenever any self-regulatory or-
ganization learns that a member reg-
istrant has failed to file a notice or 
written report as required by § 1.12, 
that self-regulatory organization must 
immediately report this failure by tele-
phone, confirmed in writing imme-
diately by telegraphic or facsimile no-
tice, as provided in paragraph (i) of this 
section. 

(f)(1) Whenever a clearing organiza-
tion determines that any position it 
carries for one of its clearing members 
which is registered as a futures com-
mission merchant or as a leverage 
transaction merchant must be liq-
uidated immediately, transferred im-
mediately or that the trading of any 
account of such futures commission 
merchant or such leverage transaction 
merchant shall be only for the purposes 
of liquidation, because that clearing 
member has failed to meet a call for 
margin or to make other required de-
posits, the clearing organization must 
give telephonic, confirmed in writing 
by telegraphic or facsimile notice of 
such a determination to the principal 
office of the Commission at Wash-
ington, DC immediately. 

(2) Whenever a registered futures 
commission merchant determines that 
any position it carries for another reg-
istered futures commission merchant 
or for a registered leverage transaction 
merchant must be liquidated imme-
diately, transferred immediately or 
that the trading of any account of such 
futures commission merchant or lever-
age transaction merchant shall be only 
for purposes of liquidation, because the 
other futures commission merchant or 
the leverage transaction merchant has 
failed to meet a call for margin or to 
make other required deposits, the car-
rying futures commission merchant 
must give telephonic, confirmed in 
writing by telegraphic or facsimile no-
tice of such a determination to the 
principal office of the Commission at 
Washington, DC, immediately. 

(3) Whenever a registered futures 
commission merchant determines that 
an account which it is carrying is 
undermargined by an amount which ex-

ceeds the futures commission mer-
chant’s adjusted net capital deter-
mined in accordance with § 1.17, the fu-
tures commission merchant must give 
immediate telephonic, confirmed in 
writing by telegraphic or facsimile no-
tice of such a determination to the des-
ignated self-regulatory organization 
and the principal office of the Commis-
sion at Washington, DC. This para-
graph (f)(3) shall apply to any account 
carried by the futures commission mer-
chant, whether a customer, noncus-
tomer, omnibus or proprietary ac-
count. For purposes of this paragraph 
(f)(3), if any person has an interest of 10 
percent or more in ownership or equity 
in, or guarantees, more than one ac-
count, or has guaranteed an account in 
addition to his own account, all such 
accounts shall be combined. A des-
ignated self-regulatory organization 
may grant an exemption from the pro-
visions of this paragraph to a futures 
commission merchant with respect to 
any particular account on a continuous 
basis provided the designated self-regu-
latory organization documents the rea-
sons for granting such an exemption 
and continues to monitor any such ac-
count. 

(4) A futures commission merchant 
shall report immediately by telephone, 
confirmed in writing immediately by 
telegraphic or facsimile notice, when-
ever any commodity interest account 
it carries is subject to a margin call, or 
call for other deposits required by the 
futures commission merchant, that ex-
ceeds the futures commission mer-
chant’s excess adjusted net capital, de-
termined in accordance with § 1.17, and 
such call has not been answered by the 
close of business on the day following 
the issuance of the call. This applies to 
all accounts carried by the futures 
commission merchant, whether cus-
tomer, noncustomer, or omnibus, that 
are subject to margining, including 
commodity futures and options. In ad-
dition to actual margin deposits by an 
account owner, a futures commission 
merchant may also take account of fa-
vorable market moves in determining 
whether the margin call is required to 
be reported under this paragraph. 

(5)(i) A futures commission merchant 
shall report immediately by telephone, 
confirmed in writing immediately by 
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telegraphic or facsimile notice, when-
ever its excess adjusted net capital is 
less than six percent of the mainte-
nance margin required by the futures 
commission merchant on all positions 
held in accounts of a noncustomer 
other than a noncustomer who is sub-
ject to the minimum financial require-
ments of: 

(A) A futures commission merchant, 
or 

(B) The Securities and Exchange 
Commission for a securities broker and 
dealer. 

(ii) For purposes of paragraph 
(f)(5)(i), maintenance margin shall in-
clude all deposits which the futures 
commission merchant requires the 
noncustomer to maintain in order to 
carry its positions at the futures com-
mission merchant. 

(g) A futures commission merchant 
shall provide written notice of a sub-
stantial reduction in capital as com-
pared to that last reported in a finan-
cial report filed with the Commission 
pursuant to § 1.10. This notice shall be 
provided as follows: 

(1) If any event or series of events, in-
cluding any withdrawal, advance, loan 
or loss cause, on a net basis, a reduc-
tion in net capital (or, if the futures 
commission merchant is qualified to 
use the filing option available under 
§ 1.10(h), tentative net capital as de-
fined in the rules of the Securities and 
Exchange Commission) of 20 percent or 
more, notice must be provided within 
two business days of the event or series 
of events causing the reduction; and 

(2) If equity capital of the futures 
commission merchant or a subsidiary 
or affiliate of the futures commission 
merchant consolidated pursuant to 
§ 1.17(f) (or 17 CFR 240.15c3–1e) would be 
withdrawn by action of a stockholder 
or a partner or by redemption or repur-
chase of shares of stock by any of the 
consolidated entities or through the 
payment of dividends or any similar 
distribution, or an unsecured advance 
or loan would be made to a stock-
holder, partner, sole proprietor, em-
ployee or affiliate, such that the with-
drawal, advance or loan would cause, 
on a net basis, a reduction in excess ad-
justed net capital (or, if the futures 
commission merchant is qualified to 
use the filing option available under 

§ 1.10(h), excess net capital as defined in 
the rules of the Securities and Ex-
change Commission) of 30 percent or 
more, notice must be provided at least 
two business days prior to the with-
drawal, advance or loan that would 
cause the reduction: Provided, however, 
That the provisions of paragraphs (g)(1) 
and (g)(2) of this section do not apply 
to any futures or securities transaction 
in the ordinary course of business be-
tween a futures commission merchant 
and any affiliate where the futures 
commission merchant makes payment 
to or on behalf of such affiliate for such 
transaction and then receives payment 
from such affiliate for such transaction 
within two business days from the date 
of the transaction. 

(3) Upon receipt of such notice from a 
futures commission merchant, the Di-
rector of the Division of Trading and 
Markets or the Director’s designee may 
require that the futures commission 
merchant provide or cause a Material 
Affiliated Person (as that term is de-
fined in § 1.14(a)(2)) to provide, within 
three business days from the date of re-
quest or such shorter period as the Di-
vision Director or designee may speci-
fy, such other information as the Divi-
sion Director or designee determines to 
be necessary based upon market condi-
tions, reports provided by the futures 
commission merchant, or other avail-
able information. 

(h) Whenever a person registered as a 
futures commission merchant knows or 
should know that the total amount of 
its funds on deposit in segregated ac-
counts on behalf of customers, or that 
the total amount set aside on behalf of 
customers trading on non-United 
States markets, is less than the total 
amount of such funds required by the 
Act and the Commission’s rules to be 
on deposit in segregated or secured 
amount accounts on behalf of such cus-
tomers, the registrant must report im-
mediately by telephone, confirmed in 
writing immediately by telegraphic or 
facsimile notice, such deficiency to the 
registrant’s designated self-regulatory 
organization and the principal office of 
the Commission in Washington, D.C., 
to the attention of the Director and 
the Chief Accountant of the Division of 
Trading and Markets. 
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(i)(1) Every notice and written report 
required to be given or filed by this 
section (except for notices required by 
paragraph (f) of this section) by a fu-
tures commission merchant, an appli-
cant for registration as a futures com-
mission merchant or a self-regulatory 
organization must be filed with the re-
gional office of the Commission nearest 
the principal place of business of the 
applicant or registrant (except that an 
applicant, registrant or self-regulatory 
organization under the jurisdiction of 
the Commission’s Western Regional Of-
fice must file such notices and reports 
with the Southwestern Regional Of-
fice), with the designated self-regu-
latory organization, if any, with the 
Securities and Exchange Commission, 
if such applicant or registrant is a se-
curities broker or dealer, and with the 
National Futures Association, if the 
firm is an applicant. In addition, every 
notice required to be given by this sec-
tion must also be filed with the prin-
cipal office of the Commission in Wash-
ington, DC. Each statement of finan-
cial condition, each statement of the 
computation of the minimum capital 
requirements pursuant to § 1.17 of this 
part, and each schedule of segregation 
requirements and funds on deposit in 
segregation required by this section 
must be filed in accordance with the 
provisions of § 1.10(d) of this part unless 
otherwise indicated. 

(2) Every notice and written report 
which an introducing broker or appli-
cant for registration as an introducing 
broker is required to give or file by 
paragraphs (a), (c) and (d) of this sec-
tion must be filed with the National 
Futures Association (on behalf of the 
Commission), with the designated self-
regulatory organization, if any, and 
with every futures commission mer-
chant carrying or intending to carry 
customer accounts for the introducing 
broker or applicant for registration as 
an introducing broker. Any notice or 
report filed with the National Futures 
Association pursuant to this paragraph 
shall be deemed for all purposes to be 

filed with, and to be the official record 
of, the Commission. 

(Approved by the Office of Management and 
Budget under control number 3038–0024) 

[43 FR 39969, Sept. 8, 1978, as amended at 45 
FR 6539, Jan. 29, 1980; 46 FR 63035, Dec. 30, 
1981; 47 FR 41516, Sept. 21, 1982; 48 FR 35283, 
Aug. 3, 1983; 49 FR 5521, Feb. 13, 1984; 49 FR 
39525, Oct. 9, 1984; 52 FR 28248, July 29, 1987; 
52 FR 28995, Aug. 5, 1987; 53 FR 4612, Feb. 17, 
1988; 58 FR 10953, Feb. 23, 1993; 59 FR 66688, 
Dec. 28, 1994; 61 FR 19185, May 1, 1996; 62 FR 
4640, Jan. 31, 1997; 63 FR 32731, June 16, 1998; 
63 FR 45715, Aug. 27, 1998; 66 FR 20744, Apr. 25, 
2001]

§ 1.13 [Reserved]

§ 1.14 Risk assessment recordkeeping 
requirements for futures commis-
sion merchants. 

(a) Requirement to maintain and pre-
serve information. (1) Each futures com-
mission merchant registered with the 
Commission pursuant to Section 4d of 
the Act, unless exempt pursuant to 
paragraph (d) of this section, shall pre-
pare, maintain and preserve the fol-
lowing information: 

(i) An organizational chart which in-
cludes the futures commission mer-
chant and each of its affiliated persons. 
Included in the organizational chart 
shall be a designation of which affili-
ated persons are ‘‘Material Affiliated 
Persons’’ as that term is used in para-
graph (a)(2) of this section, which Ma-
terial Affiliated Persons file routine fi-
nancial or risk exposure reports with 
the Securities and Exchange Commis-
sion, a federal banking agency, an in-
surance commissioner or other similar 
official or agency of a state, or a for-
eign regulatory authority, and which 
Material Affiliated Persons are dealers 
in financial instruments with off-bal-
ance sheet risk and, if a Material Af-
filiated Person is such a dealer, wheth-
er it is also an end-user of such instru-
ments; 

(ii) Written policies, procedures, or 
systems concerning the futures com-
mission merchant’s: 

(A) Method(s) for monitoring and 
controlling financial and operational 
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