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Statement on Media Ownership Rules 
 

Bruce M. Owen1 

 

On the occasion of the October 29, 2001 FCC Roundtable on Media Ownership Policies, 

I was invited by the FCC Staff to offer my views on the Commission’s existing owner-

ship policies.2 I have now been asked by Fox, NBC/Telemundo, and Viacom to summa-

rize my recommended approach to ownership policy issues specifically with respect to 

broadcasting. 

I believe that media ownership concentration is best approached using the standard tools 

of economic analysis intended for such purposes. Analyzing the effects and measuring 

the extent of ownership concentration is a well-developed field of economic policy analy-

sis, especially in the context of antitrust enforcement. Whether ownership concentration 

poses harm to competition or to consumers is precisely the question upon which the 

Commission should focus, and it is exactly the question upon which the antitrust laws 

and their enforcers do focus.  

The modern approach to analysis of ownership concentration is illustrated by the frame-

work set out in the DOJ/FTC Merger Guidelines. These Guidelines, while certainly not 

infallible, are widely respected by courts and commentators alike. The Guidelines de-

scribe methods by which an enforcement agency can assess the impact of a proposed 

transaction. Also, the Guidelines offer the private sector a rational basis to predict the 

likely reaction of an agency to a proposed merger or acquisition, thus reducing uncer-

tainty and unnecessary transactions costs. In close cases, the Guidelines help to focus de-

bate on the key factors affecting consumer welfare rather than on extraneous issues.  

Mass media compete in many different product and geographic markets. Some of these 

markets are ordinary commercial markets for the sale of advertising, the purchase of pro-
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gramming, and (in the cases of multichannel video program distributors, certain internet 

service providers, and print media) the compilation of content packages and the provision 

of transmission services for sale to consumers. For ease of reference I will refer to the 

foregoing as “economic” markets. These markets are addressed in Section I below. The 

mass media also play an important role in the metaphoric “marketplace of ideas,” which I 

discuss in Section II. I will bring the two types of markets together in Section III. 

A very brief summary of my proposed approach to FCC media ownership policy is as 

follows: The most sensible way to consider the effects of ownership concentration in me-

dia economic markets is to use the Merger Guidelines approach. But if the Commission 

adopts this rational policy it will duplicate the work of the Antitrust Division, which 

would be a waste of public resources. The Commission also has monitored the effects of 

concentration in the marketplace of ideas. However, as a practical matter, enforcement of 

the Clayton Act in media economic markets will serve to prevent undue concentration in 

markets for ideas and information. As a result, there is no longer a rational basis for the 

Commission to regulate media ownership. 

I.  

Ownership issues in economic markets 

The analytical tools of competition analysis, as used in antitrust enforcement, apply di-

rectly to the Commission’s concentration concerns in media economic markets such as 

advertising and programming. The three key questions facing the Commission with re-

spect to each of these markets are: Which sellers offer choices that customers find attrac-

tive? Are there enough such sellers to provide effective competition? Are there signifi-

cant barriers to entry? These are the same issues addressed in the Merger Guidelines. In-

deed, the antitrust agencies already routinely apply Guidelines analysis to proposed me-

dia transactions involving radio, television, newspapers, magazine and book publishers, 

online and other media. A very recent example is the challenge mounted by the Depart-

ment of Justice to the proposed acquisition by EchoStar of DirecTV.3 

The analytical approach of the Guidelines begins with a focus on consumers. Whether a 

proposed merger or acquisition is anticompetitive is determined in part by asking what 
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alternatives are, or would be, available to customers in the event that prices increase or 

service deteriorates. These are fact questions. They must be addressed from the perspec-

tive of particular, defined customers who are users of the services of the firms that pro-

pose to merge and competing firms. This determination of relevant market(s) cannot be 

prejudged in today’s complex and changing media industries by establishing arbitrary a 

priori boundaries such as the titles of subsections of the Code of Federal Regulations. 

Similarly, it makes no sense to define either markets or ownership standards a priori in 

terms of particular technologies, such as radio broadcasting, television broadcasting, ca-

ble transmission or newspaper publishing, unless such distinctions happen to coincide 

with accurate depictions of consumer demand characteristics. Neither technology nor 

CFR categories are based on or bear any useful relationship to customer behavior in me-

dia markets, as the Commission’s own evidence amply demonstrates.4 

The Commission’s current ownership rules are based entirely on technology and other 

such a priori distinctions. These distinctions today lack any conceptual or empirical link 

to consumer harm from ownership concentration. In a business with such rapidly chang-

ing strategies and technologies, in which consumers have demonstrated their willingness 

to adopt new media, it makes no more sense to legislate market definitions in quasi-

permanent rules than for King Canute to order away the ocean’s waves. The Commission 

should abandon its present rules.  

What should replace these rules? If the Commission adopted sound media ownership 

policies it would necessarily duplicate the work of the antitrust authorities. As the recent 

EchoStar matter demonstrates, when the Commission applies sound economic principles 

to the analysis of proposed acquisitions, it ends up with essentially the same result as the 

Department of Justice both in terms of analysis and in terms of standards (compare the 

DOJ complaint with the Commission’s Hearing Order in the EchoStar matter.)5 Clearly, 

such duplicative regulation is inefficient, a waste of the Commission’s resources.  
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II.  

The marketplace of ideas and information 

And though all the winds of doctrine were let loose to play 

upon the earth, so Truth be in the field, we do injuri-

ously…to misdoubt her strength. Let her and Falsehood 

grapple; who ever knew Truth put to the worse, in a free 

and open encounter? —John Milton, Areopagitica6 (1664) 

The preceding section demonstrated that a rational policy approach to media ownership 

in economic markets requires the Commission to leave these enforcement issues to the 

antitrust agencies. I now turn to whether the Commission’s traditional concern with 

competition in the marketplace of ideas and information, sometimes expressed as pursuit 

of “diversity,” provides a sounder basis for the Commission to regulate media ownership. 

The Commission does have a stronger basis for attending to the marketplace of ideas than 

to mass media economic markets. After all, while DOJ has vigorously enforced merger 

law with respect to media economic markets, it has not, in practice, addressed competi-

tion in the marketplace of ideas. Further, it is possible in principle (though as I argue be-

low, unlikely) that a given transaction might raise marketplace of ideas issues despite the 

absence of threats to competition in the relevant economic markets. Therefore it is useful 

to develop a rigorous framework that the Commission could use to prevent ownership 

concentration from restricting competition in the marketplace of ideas. 

The place to start is with the slippery concept of “diversity,” which has many interpreta-

tions, as discussed in the Commission’s NPRM at ¶33ff. I will focus on two of these in-

terpretations: content diversity and outlet diversity.  

Content diversity is not a reasonable goal for the Commission. If the Commission were to 

target media content that would be an unnecessary infringement on the First Amendment 

rights of broadcasters. It would also be impractical.  
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Mass media content is an impermissible target of government regulation, according to the 

Supreme Court’s current interpretation of the First Amendment, except in certain narrow 

categories such as obscenity. Broadcasting is the only medium to which this interpreta-

tion does not apply. The inferior First Amendment status of broadcasting derives from a 

legal analysis in a 1943 Supreme Court opinion by Justice Frankfurter (and later con-

firmed in Red Lion). 7  The factual basis of the legal argument is spectrum scarcity.  

The “scarcity doctrine” is and always has been a factual and economic absurdity. Eco-

nomics is the science of scarcity. It teaches that spectrum is no scarcer than anything else 

used as an input by broadcasters. Spectrum is no scarcer than the land used to grow the 

trees that are made into newsprint. Anything that has a non-zero free market price is, by 

definition, scarce—there isn’t enough to satisfy everyone’s wants. The point simply is 

that spectrum is not scarce in any peculiar or special way—it is no more or less fixed in 

supply than land, iron ore or antenna sites. All these things are scarce, but all can be 

economized upon by using more of complementary inputs to produce any given output. 

Antenna height is a substitute for site altitude. Font size and leading is a substitute for 

newsprint, hence for trees and forests. Transmitter/receiver power and sophistication is a 

substitute for bandwidth. It was bad economics for Justice Frankfurter to have focused on 

spectrum scarcity as a special or unique aspect of broadcasting that justifies denying 

broadcasters equal protection under the First Amendment in 1943 and worse economics 

today.  

Broadcast spectrum in particular is exactly as scarce as the Commission, through its own 

policies, has made it. Over the years the Commission has repeatedly restricted the fre-

quencies available for broadcasting in order to serve other policy interests, thus limiting 

the diversity of programming available to viewers and listeners.8 It is circular logic to 

hold that the Commission can regulate broadcast content because the Commission has 

chosen to restrict the  spectrum available for broadcasting. Spectrum scarcity has never 

made sense as a factual basis for broadcast regulation. (These arguments are laid out in 

more detail in my book The Internet Challenge to Television (Harvard Univ. Press, 1999) 

at 57-62 and 79-83.) 
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Even if there had been spectrum scarcity at the time of Red Lion, technological develop-

ments have long since eliminated that scarcity. Almost twenty years ago the Supreme 

Court itself recognized the possibility “that technological developments have advanced so 

far that some revision of the system of broadcast regulation may be required.” FCC v. 

League of Women Voters, 468 U.S. 364 (1984)) at n. 11. The Commission’s own Spec-

trum Task Force Report recently acknowledged that “[a]dvances in technology create the 

potential for systems to use spectrum more intensively and to be much more tolerant of 

interference than in the past,” and even more significantly that “ [i]n many bands, spec-

trum access is a more significant problem than physical scarcity of spectrum, in large part 

due to legacy command-and-control regulation that limits the ability of potential spec-

trum users to obtain such access.”9 The factual underpinning of the scarcity doctrine is no 

longer able to bear its weight. Stare decisis cannot make nonsense into fact. Therefore, 

for all these reasons, the inferior First Amendment status of broadcasters is an unneces-

sary burden on freedom of the press.  

Further, content diversity is an impractical policy target because it cannot be defined or 

measured, and because there is no analytical linkage between ownership concentration 

and even abstract concepts of content diversity. In one theoretical model, for example, a 

monopolist of three channels is predicted to produce more content diversity than three 

competing broadcasters (See Bruce M. Owen and Steven S. Wildman, Video Economics, 

(Harvard Univ. Press 1993) at 64-100.) In contrast, even “complete” freedom of expres-

sion (defined as the availability of universal communication services at zero cost to all 

speakers and consumers), need not necessarily result in any particular degree of content 

diversity. Complete freedom in practice might produce no diversity of content. It is the 

tastes and demands of audiences, not the wishes of broadcasters, that determine the extent 

of content diversity in a competitive marketplace. I conclude that content diversity is not 

a sound policy objective for the Commission.  

The Commission’s traditional concerns with diversity make sense only if diversity is un-

derstood as synonymous with what it terms outlet diversity. The difficulty with establish-

ing sound ownership policies and non-arbitrary rules with respect to outlet diversity has 

been the absence of a rational analytic framework for doing so. Although the “market-
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place of ideas” is but a metaphor, I believe that outlet diversity issues can usefully be ap-

proached by taking the competition metaphor quite literally. 

The goals of freedom of expression and an informed public are best served by ensuring 

that the media have incentives to respond to consumers’ demand for ideas and by elimi-

nating artificial or unnecessary barriers to the transmission of new ideas. Equivalently, 

the Commission should seek to minimize the price (and thereby maximize the output) of 

the communication and compilation services provided by media outlets. This can be 

achieved by pursuing economic competition and minimizing barriers to entry among 

communication media.  

Just as competition, backstopped by antitrust policy, works to ensure that the interests of 

consumers are served in economic markets, competition is the best protection for con-

sumer access to ideas and information. Media, competing against each other for audience 

“eyeballs” and consumer and advertiser dollars, will be led “as if by an invisible hand” to 

serve the public interest in promoting First Amendment values. None of the economic 

models of broadcast competition supports the notion that the government can reliably im-

prove on competitive market outcomes. 

If the Commission does undertake to promote the free flow of ideas through competition, 

it cannot do better at present than to utilize the rigorous analytical framework reflected in 

the Merger Guidelines. That framework is aimed at preserving competition by preventing 

even incipient threats to consumer welfare from ownership concentration. The Commis-

sion itself can apply Guidelines principles to the analysis of competition in the market-

place of ideas. As with economic markets, the keys are to identify the outlets for ideas to 

which a particular group of consumers can readily turn in the event its current supplier(s) 

raise price, lower quality or otherwise prove unsatisfactory, and to assess ease of entry by 

new outlets. Building on these facts, the Commission could determine whether a pro-

posed merger or acquisition would unduly reduce competition. Of course, as with any 

analysis of competition, it is necessary to take account of the particular facts and circum-

stances in the market. 
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Market definition is the first step in the competitive analysis. What alternatives do con-

sumers have if they are faced with increased prices or reduced quality in the media used 

to convey ideas? As with economic markets, which alternative outlets should “count” is 

largely a fact question derived from analysis of consumer demand and entry conditions. It 

cannot be prejudged based on the technology or format of a given medium, especially in 

light of the dynamism of today’s media markets and technologies, for the reasons given 

in the preceding section.  

A key distinction between most economic markets and the marketplace of ideas, how-

ever, lies in the measurement of market shares. The Commission would commit a serious 

error if it attributed shares in the marketplace of ideas according to the current revenue or 

audience shares of individual outlets. The measurement of market shares must always 

reflect the underlying theory according to which increased concentration may bring harm 

to consumers. Thus, in economic markets, competing firms’ shares of revenues in the 

relevant market often have great significance in understanding the likely effect of a pro-

posed merger on customers. This is so because revenue market shares influence pricing 

incentives.  

In the marketplace of ideas, however, what matters is the number of alternative informa-

tion outlets available to consumers, not the current popularity, much less the technology 

of transmission, of the ideas communicated by each outlet.  Each source of ideas avail-

able to a given consumer is equally significant from a First Amendment perspective. The 

rational way to measure the “share” of each source of ideas available to a given set of 

consumers, therefore, is to give each source equal weight. It is availability and not usage 

of alternatives that should count, because it makes no sense to view the Commission’s 

role as regulating the popularity, as opposed to the availability to consumers, of ideas and 

information. It is unpopular new ideas that may be of the greatest importance to the fu-

ture. Such unpopular ideas are the essence of diversity in the marketplace of ideas. To 

discount media that are available to all but that garner small audiences because consum-

ers prefer other content would understate the level of diversity from the perspective of 

any coherent public policy theory of the purpose of promoting diversity. It would be re-
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markable indeed for the Commission to adopt an ownership concentration metric that im-

plies, as a social ideal, that all ideas should be equally popular. 

Moreover, unlike economic markets, the usage of particular media, technologies or chan-

nels has no incentive effect on media owners when it comes to possible suppression of 

ideas. The Guidelines (at §1.41 and n. 15) specifically contemplate the possibility that, in 

circumstances where current revenue market shares are misleading indicators of competi-

tive significance, equal shares should be imputed to each competitor.  

There are few politically or socially significant ideas that can be expressed only through a 

particular medium. While the effectiveness of each medium may vary from one idea to 

another, the key is that ideas, once released to the public, can no longer be suppressed or 

controlled by government or commercial interests. The truth of this assertion is rein-

forced by the great importance of interpersonal communication with friends, family and 

co-workers, and the role of opinion leaders in the diffusion and acceptance of ideas. It 

makes no sense to say that a particular media outlet that has a large audience controls ac-

cess to that audience, unless members of that audience are inaccessible to other media. As 

the evidence in this proceeding shows, audiences are accessible to many media and many 

media are accessible to audiences. In short, the audience of a media outlet is unrelated to 

that outlet’s significance in the marketplace of ideas. Every outlet available to the com-

munity has equal potential as a source of ideas. 

The preceding important point can be made in a somewhat different way. Imagine that 

there are fifty independent media outlets serving a given community. Each outlet chooses 

the ideas and information that it will convey, based on a desire to maximize profit given 

advertiser and subscriber demands. Some outlets will have larger audiences and revenues 

than others, based on competitive interactions. The outlets with the largest audiences will 

not necessarily be the most profitable, because some niche outlets serving up relatively 

unpopular ideas to minority tastes may face less intense competition than those outlets 

seeking mass audiences. (By “unpopular” I mean simply that the idea or outlet attracts 

small audiences.) However the competitive process works itself out, the accessibility of 

the community to new and therefore by definition initially unpopular ideas clearly is a 
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function of how many outlets there are, not on how many outlets currently have large au-

diences. Indeed, new ideas are far more likely to be aired at first by the media with 

smaller audiences. Once a new idea is available to the community, either directly through 

each consumer’s access to an unpopular outlet or indirectly through interpersonal com-

munication, its diffusion cannot be prevented whether or not the idea is adopted by more 

popular media. 

It is reasonable to ask whether “ideas” may not be too broad a definition of the relevant 

market. Ideas or information about what? It is clear upon reflection that any taxonomy of 

ideas and information would be arbitrary from a competition perspective. 

By arbitrary I mean that there is no principled basis for a taxonomy of ideas in this con-

text. Even if there were, there is nothing to prevent a new idea from arising in one cate-

gory and yet having important or even revolutionary implications for other categories. 

The Commission wisely does not attempt to define its policies with respect to particular 

categories of ideas—with one exception. The exception is the Commission’s longstand-

ing preoccupation with local content. 

In its most basic historical decisions regarding the allocation of broadcast spectrum, the 

Commission expressly sacrificed consumer breadth of choice in order to promote local 

ownership and “therefore” local content. It turns out, of course, that local ownership, 

while it permits local content, does not often result in local content.  

The Commission’s preoccupation with localism is difficult to explain or to justify. Why 

should the government seek to promote local content as opposed to, and especially at the 

expense of, any other category of ideas? One can readily imagine categories of ideas 

more central to the political, social, educational, aesthetic or spiritual lives of Americans. 

Further, to fasten on any category of ideas readily runs afoul of First Amendment values. 

In short, a focus on local content or local outlets appears to lack a coherent policy basis.  

The same is true, of course, of the Commission’s sometime preoccupation with news and 

public affairs, as distinct from entertainment programming. This makes even less sense 

than localism. First, broadcast news is entertainment—it has to be, at least in part, in or-
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der to attract audiences that can be sold to advertisers. One need look no further than this 

to understand what “stories” are “newsworthy.” Second, surely some of the most effec-

tive of media vehicles for the communication of ideas are classified as entertainment. 

One could reasonably argue that a given consumer is more likely to be exposed to a con-

troversial new idea by a talk radio show or an Internet newsgroup than by either network 

or local television news. 

I conclude that independently-owned outlets for, or sources of, ideas and information 

generally should each be counted equally as separate sellers in the marketplace of ideas, 

with respect to the consumers whom they can reach (or the consumers who can reach 

them), without regard to the classification or popularity of their current content. If the 

Commission wishes to continue to emphasize local content (notwithstanding the apparent 

lack of a rational basis for doing so), then the sellers in the relevant market include all 

independently-owned outlets for or sources of local ideas and information, again without 

regard to the classification or popularity of their current content.  

III.  

Competition in economic markets will protect competition 

in the marketplace of ideas 

As a practical matter competition in “economic” media markets, backed by effective DOJ 

enforcement of the Clayton Act, likely will be sufficient to ensure competition in the 

marketplace of ideas. There are three reasons for this. First, markets for ideas are much 

broader than corresponding economic markets. DOJ, for example, has traditionally fo-

cused on extremely narrow advertising markets, stopping threats to economic competi-

tion long before consolidation poses a threat to competition in the marketplace of ideas. 

Second, relevant markets for ideas are less concentrated than narrowly-defined economic 

markets served by given outlets because of the way that shares are measured. Third, entry 

in the marketplace of ideas is far easier than in economic markets because ideas (espe-

cially unpopular ones!) can be introduced at much smaller scales of operation.  

For these reasons it is not correct to view the Commission’s responsibility to protect First 

Amendment values as requiring a lower tolerance for concentration than that required by 
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antitrust principles. Indeed, the analysis suggests that the Commission could safely (from 

a marketplace of ideas perspective) adopt a more tolerant standard, especially if it was 

concerned about impeding technological progress or handicapping licensees in their 

competition with non-licensees, and thereby harming consumers. 

Merger enforcement in the media has tended to focus on rather narrow advertising mar-

kets. DOJ in recent years has chosen to exclude television and newspaper advertising as 

alternatives to radio when considering advertising market definition in radio station 

mergers. It has similarly rejected television and radio advertising as alternatives for 

newspaper advertisers when considering newspaper mergers. In the EchoStar matter, both 

DOJ and the Commission identified relevant markets for MVPD services, excluding 

broadcast television and other media as substitutes for the services provided to consumers 

by DirecTV and EchoStar. My point is not to endorse these market definitions as being 

factually accurate, but simply to observe that relevant antitrust markets in the media have 

traditionally been defined narrowly by the antitrust enforcement agencies, excluding from 

consideration outlets that surely are important competing sources of ideas and informa-

tion. 

The significance of the preceding point lies in the fact that relevant markets for ideas are 

likely much broader than corresponding economic markets as defined by the antitrust 

agencies. The hypothetical monopolist paradigm used to define relevant economic mar-

kets based on consumer response to a “small” price increase cannot be applied easily to 

the marketplace of ideas because it is difficult to identify the relevant prices. Even if the 

paradigm could be applied, the hypothetical monopolist test is too demanding in the con-

text of ideas. What really matters with ideas from a political perspective is whether they 

can be suppressed. But given the importance of interpersonal communication, it is ex-

tremely difficult to suppress ideas—they can “leak out” even through small or economi-

cally minor media outlets. That most consumers form opinions based on information de-

rived from mass media through the intermediation of others, rather than directly, has been 

a central tenet of mass media research for more than half a century.10 
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A relevant question, therefore, is whether alternative sources are or would be available if 

the media identified as being “in the market” were to suppress an idea or class of ideas. 

This test would inevitably produce a broader market than the traditional economic mar-

ket. While DOJ might exclude, say, newspaper advertising from the relevant economic 

market in its analysis of a local radio station merger, it would make no sense to say a hy-

pothetical monopolist of all radio stations could succeed in depriving consumers of some 

idea or information.11 All outlets, regardless of their technology, would have to be in-

cluded in the hypothetical monopoly in order to suppress an idea. As noted above, each 

outlet that can reach a given audience has the capacity to make any given idea available 

to that audience, regardless of the outlet’s popularity. 

Even if the foregoing argument is rejected, markets for ideas are much less concentrated 

than corresponding relevant economic markets because of the way that their respective 

concentration should be measured. Firms with large revenue shares count heavily toward 

concentration in economic markets. In markets for ideas, each firm is just one more 

source, and should count equally. The smallest level of concentration that could exist 

among a given number of firms is, by definition, the level associated with an equal mar-

ket share for each firm. 

Finally, entry often is easier into the marketplace of ideas than into the associated eco-

nomic markets. In many advertising and other economic media markets the minimum 

scale at which an outlet is viable is not trivially small. Even the weakest low power TV or 

AM radio station needs a transmitter and an antenna. But politically, socially or otherwise 

significant information can enter the marketplace of ideas through a single web site, 

newsgroup or chat room and be disseminated extremely widely among the community.  

It follows from the preceding argument that antitrust merger enforcement in economic 

markets for advertising and other media services will tend to stop ownership concentra-

tion long before it becomes a threat to competition in the broader marketplace of ideas. 

Moreover, even if the Commission believed, erroneously, that the popularity of a given 

medium should be given weight in assessing competition in the marketplace of ideas, an-

titrust enforcement already accomplishes this. Outlets with large advertising or revenue 
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market shares are very likely to be the most popular media. If the Commission sought to 

weight media by their popularity, it would once again end up duplicating the work of an-

titrust enforcers. 

IV.  

Conclusion 

If the Commission sought to adopt ownership rules in order to protect advertisers or pro-

gram vendors from the market power consequences of excessive media ownership con-

centration, it could not do better than to adopt the conceptual framework of modern in-

dustrial organization economics. This framework is imbedded in the DOJ/FTC Merger 

Guidelines, and it is already employed by the antitrust agencies in their scrutiny of media 

mergers. Thus, if the Commission adopted the most rational available basis for its media 

ownership rules, it would simply duplicate the work already performed by DOJ. This ob-

viously would be wasteful of public and private resources. 

The Commission has a better claim to adopt ownership rules in order to protect consum-

ers from the threat of ideas being suppressed through the exercise of power in the mar-

ketplace of ideas. The Guidelines framework also can be applied effectively to this prob-

lem. It becomes apparent when that is done that concentration among the sources of or 

outlets for ideas and information available to a given audience will necessarily be less 

than concentration in the corresponding markets for advertising or programming. There-

fore, merger review of relevant economic markets conducted by the antitrust agencies 

will ensure even greater competition in the marketplace of ideas. Given this relationship, 

the Commission lacks a basis to adopt ownership rules on either economic or diversity 

grounds. 

 
Bruce M. Owen 

January 2, 2003 
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