IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

W LLI AM L. DEFRANCESCO : ClVIL ACTI ON
V. :
VEI R HAZELTON, | NC. : NO. 05-2043
MVEMORANDUM
Dal zel I, J. Decenber 20, 2005

WIlliam L. DeFrancesco filed a five-count conpl ai nt
alleging that Weir Hazleton, Inc.* ("Weir") unlawfully termi nated
hi s enpl oynent because of his age. W granted the defendant's
motion to dismiss the first amended conplaint, * but allowed the
plaintiff to reassert three of the five counts in a second

amended conpl ai nt.

Y Vile the conplaint spells defendant's name "Wir
Hazel ton," defendant's recent subm ssions, filed in conpliance
with our Dec. 14, 2005 Order, nmake clear that it is properly
spelled "Weir Hazleton.” W |eave undisturbed the caption as the
Clerk's Ofice entered it, but spell defendant's name correctly
in this Menorandum

> The Court may grant a notion to disnmiss under Rule
12(b)(6) "only if, accepting all well pleaded allegations in the
conplaint as true, and viewwng themin the |light nost favorable

to plaintiff, plaintiff is not entitled to relief.” 1Inre
Burlington Coat Factory Sec. Litig., 114 F.3d 1410, 1420 (3d Cr.
1997). "The issue is not whether a plaintiff will ultimtely

prevail but whether the claimant is entitled to offer evidence to
support the clainms."” Scheuer v. Rhodes, 416 U S. 232, 236
(1974). In other words, we will not grant such a notion "unl ess
it appears beyond doubt that the plaintiff can prove no set of
facts in support of his claimwhich would entitle himto relief."
Conley v. G bson, 355 U S. 41, 45-46 (1957); see also Senerenko
v. Cendant Corp., 223 F.3d 165, 173 (3d Cr. 2000) (permtting
dism ssal "only if it appears that the [plaintiffs] could prove
no set of facts that would entitle [then] to relief”). "The
conplaint will be deened to have alleged sufficient facts if it
adequately put the defendants on notice of the essential elenents
of the plaintiffs' cause of action.” Nam v. Fauver, 82 F.3d 63,
65 (3d Gir. 1996).




Weir now asks that we reconsider® one portion of our
di sm ssal order, which permtted DeFrancesco to reassert his
cl ai munder the Age Discrimnation in Enploynent Act ("ADEA"),
29 U S.C. 8 621 et seq. As will be seen, Wir has identified an
anomaly in federal enploynent |law that courts have failed to

detect for over four years.

Fact ual Background

DeFrancesco worked for Weir and its predecessors for
just under thirty-eight years. See First Am Conpl. f 14. On
April 19, 2004, Weir notified DeFrancesco by letter that his
position was being elimnated. See id. T 16, Att. A Letter of
Apr. 19, 2004.% Then, on April 30, 2004, Wir gave DeFrancesco a
Separation and Rel ease of Cl ainms Agreenent ("Agreement"), which
of fered severance equal to twenty-six weeks of DeFrancesco's
base salary (mnus payroll taxes), if DeFrancesco signed the
Agreement. See id. T 15, Att. A Agreenent § 2. Attached to
t he Agreenent was an ADEA Section 7(f)(1)(H) Disclosure

Statenent ("Disclosure"”). See id. § 18, Att. A Disclosure.

®We will grant a notion for reconsideration only if
"the party seeking reconsideration shows at | east one of the
follow ng grounds: (1) an intervening change in the controlling
law, (2) the availability of new evidence that was not avail able
when the court [rendered its decision]; or (3) the need to
correct a clear error of law or fact or to prevent manifest
injustice." Mux's Seafood Café v. Quinteros, 176 F.3d 669, 677
(3d Gr. 1999).

* A second anended conpl aint has been filed in this
case. However, since we decided the notion to dism ss on the
basis of the first anended conplaint, we cite to that iteration
her e.



The Disclosure provided "the job title and ages of all
individuals eligible or selected for the program™ listed fifty-
five enployees -- from28 to 62 years old® -- and indicated that
three were selected for term nation. See id. Att. A
Di scl osure. The three included DeFrancesco, who was 59 years
old at the tinme, and two ot her enpl oyees, who were 51 and 61.
See id. T 30, Att. A, Disclosure.

DeFrancesco signed the Agreenent. See id. § 53.
After doing so, he learned that Weir had sel ected seventeen
wor kers over the age of forty for term nation. See id. Y 26.
DeFrancesco then dual -filed an adm nistrative charge all egi ng
age discrimnation with the Equal Enpl oynent Cpportunity
Commi ssion ("EECC') and with the Pennsyl vania Human Rel ati ons
Commi ssion ("PHRC'). See id. { 5.

The EECC i ssued DeFrancesco a dism ssal and notice of
right to sue ("Notice"), dated January 27, 2005. On April 29,

2005, DeFrancesco filed a conplaint alleging age discrimnation

®> The Disclosure separately lists the ages of each
person holding a particular position. W sunmarize the age
information in the follow ng table:

Age Range Nunber of Eligible Sel ected for
Enpl oyees Term nation
60- 62 2 1
50- 59 23 2
40- 49 17 0
30- 39 0
20- 29 0




under the Age Discrimnation in Enploynment Act ("ADEA"), 29
US. C 8 621 et seq., and under the Pennsylvania Human Rel ati ons
Act ("PHRA"), 43 P.S. 8 955(a). He also alleged fraud,

m srepresentation and breach of contract.

On Novenber 30, 2005, we dism ssed his PHRA and breach
of contract clainms with prejudice. See Od. of Nov. 30, 2005 ¢
1. However, we di sm ssed his ADEA, fraud and m srepresentation
clainms without prejudice to their reassertion in a second
anended conplaint. See id. T 2. Wir now asks us to reconsider
our decision regarding the ADEA claim asserting that it shoul d
be dism ssed with prejudi ce because DeFrancesco was not entitled
to a presunption that he received the Notice three days after it
was nmailed. By the terns of the Notice, any lawsuit " nust be

filed WTH N 90 DAYS from your receipt of this Notice." See

First Am Conpl. Att. A Notice. Wthout the three-day
presunption, the filing of this lawsuit woul d exceed that 90-day

limt and thus be barred.

Legal Anal ysis

In ruling on Weir's nmotion to dismss, we found that
DeFrancesco was entitled to a presunption that he received his
EEOCC Notice three days after it was mailed, and we cited in

support Baldwin County Wl cone Center v. Brown, 466 U. S. 147

(1984) (per curiam. See Od. of Nov. 30, 2005 § g. Weir

contends that our application of Baldwin was an error of [|aw,



and therefore DeFrancesco's ADEA cl ai mshoul d have been
di sm ssed with prejudice.

In Baldwi n, the Suprene Court presuned that the
respondent received her EEOC Notice three days after it was
mai | ed. The Court stated that "[a] notice of right to sue was
issued to [the respondent] on January 27, 1981," and found that
"[t] he presuned date of receipt of the notice was January 30,
1981," citing Fed. R Cv. P. 6(e) for this proposition. [d. at
148 & n. 1.

Qur Court of Appeals subsequently found that Baldwin's
reading of Rule 6(e) "create[s] a presunption that the notice
was received three days after it was mailed" if "parties dispute
the date on which the plaintiff received notice of the EECC s
determ nation." Mosel v. Hlls Departnent Store, Inc., 789 F.2d
251, 253 n.2 (3d Gr. 1986). OQur Court of Appeals nore recently

reiterated that position in Seitzinger v. Reading Hospital &

Medi cal Center, 165 F.3d 236 (3d Gr. 1999):

When the actual date of receipt is known,
that date controls. However, in the absence
of other evidence, courts will presune that
a plaintiff received her right-to-sue letter
three days after the EECC mailed it. See
Fed. R Cv. P. Rule 6(e); Mosel, 789 F. 2d
at 253 n.2 (stating that the Suprene Court
has suggested that Rule 6(e) applies when
parties dispute the date of receipt). Rule
6(e)'s three-day presunption attenpts to
ensure that the plaintiff has the benefit of
the full ninety-day period when the date of
actual receipt is unknown.

ld. at 239 (internal citations omtted).



Weir asserts that, because of a 2001 anendnent to Rule
6(e), Baldwin's footnote 1 no | onger applies to extend Rule
6(e)'s three-day mailing presunption to EEQCC right-to-sue
letters. Effective Decenber 1, 2001, Rule 6(e) was anended to
st at e:

(e) Additional Tinme After Service under Rule
5(b)(2)(B), (©, or (D). Wenever a party
has t he rlght or is required to do sone act
or take some proceedings within a prescribed
period after the service of a notice or

ot her paper upon the party and the notice or
paper is served upon the party under Rule
5(b)(2)(B) (Q, or (D, 3 days shal | be
added to the prescrlbed period. ®

Fed. R Cv. P. 6(e), eff. Dec. 1, 2001 - Nov. 30, 2005. When
the Suprene Court decided Baldwin in 1984, Rule 6(e) stated:

(e) Additional Tinme After Service by Mil.

Whenever a party has the right or is

required to do sone act or take sone

proceedings within a prescribed period after

the service of a notice or other paper upon

himand the notice or paper is served upon

himby mail, 3 days shall be added to the

prescribed peri od.
Fed. R Gv. P. 6(e), eff. Aug. 1, 1983 - Apr. 28, 1985.

Weir contends that "[a]fter the 2001 Anendnent, Rule 6
(e) becane qualified, and limted by reference to Rule 5 (b) to
cases in which parties or the court serve on other parties”
orders, pleadings, notions and ot her papers, as described in

Rule 5(a). Def.'s Mdt. for Recons. 5. Thus, Weir argues that

°® W note that Rule 6(e) was amended again effective
Decenber 1, 2005. W only address the version in effect from
Decenber 1, 2001 through Novenber 30, 2005, which enconpasses the
rel evant period for this case.



Rul e 6(e) no |longer creates a presunption that an EEOC right-to-
sue notice is received three days after it was nmailed. Wir
does not cite any case in which a federal court has held this,
and, in fact, cites only one case to support its argunent,

Rogers v. Russ Davis Wolesale, Inc., No. 02-4306, 2003 U.S.

Dist. LEXIS 4067 (D. Mnn. Mar. 17, 2003). There, the court
comrented on the plaintiff's citation to Baldwi n and "questions
the continued viability of the Supreme Court's application of
Federal Rule of G vil Procedure 6(e) to the mailing of a right-
to-sue notice" in light of the Decenber 2001 anendnent, noting
that "[a]n EECC right-to-sue notice is not a 'pleading or other
paper' within the scope of Rule 5 of the Federal Rules of G vil
Procedure."” 1d. at *11 n.5.

Many federal courts have continued to apply Rule 6(e)

after the 2001 anendnent. See, e.q., Barrett v. Runsfeld, No.

05- 6055, 2005 U.S. App. LEXI S 26264, at *6 (10th G r. Nov. 30,
2005) ("Based on Rule 6(e), the Suprenme Court has established a
presunption that a claimant receives a right-to-sue letter three

mai | i ng days after the date on the notice."); Mller v. Bristol

Conmpressors, Inc., No. 05-83, 2005 U.S. Dist. LEXIS 30599, at *5

(WD. Vva. Dec. 2, 2005) ("[When the date of receipt of the EEOC
right-to-sue letter is unknown or in dispute, the court may
apply the three-day presunption derived fromFed. R Gv. P.

6(e) to find that the letter was received three days after

mailing."); Ashworth v. Carillon Assisted Living of Asheboro,

LLC, No. 02-749, 2004 U.S. Dist. LEXIS 8968, at *4 (D.N. C. My



17, 2004) ("In the absence of evidence of the date on which the
right-to-sue letter was received, the Court will follow Federa
Rul e of Civil Procedure 6(e) and presune that the letter arrived

three days after it was mailed."); WIllians v. St. Joseph's

Hosp., No. 02-6467, 2003 U.S. Dist. LEXI S 25033, at *12
(WD.N. Y. Cct. 14, 2003) ("[T]he EECC i ssued a right to sue
letter to plaintiff on May 20, 2002. The Court nust assune that
plaintiff received the right to sue letter on May 23, 2002.
FED.R. CIV.P. 6(e).").

District courts in this Grcuit have also continued to
apply Rule 6(e) to EEOC right-to-sue letters after the Decenber
2001 amendnent. See Black v. U S. Postal Serv., No. 04-2393,

2005 U.S. Dist. LEXIS 11287, at *8 n.1 (E.D. Pa. June 7, 2005)
(Where EEQOC presuned its right-to-sue notice was received five
days after it was nmailed, the court noted that "[t] he EECC s
presunption is not the only applicable standard for determ ning
the receipt of a muiling. Fed.R Gv.P 6(e) provides a three-day
presunption of receipt by nmail when the date of receipt [is]

unknown."); Dupree v. United Food & Commercial Wrkers Union,

No. 03-930, 2005 U.S. Dist. LEXIS 167, at *4-5 (D. Del. Jan. 7,
2005) ("When the receipt date of the right to sue letter is in
di spute, and there is no evidence pertaining to when the letter
was actually received, Rule 6(e) of the Federal Rules of G vil
Procedure will control by invoking the presunption of receipt

wWithin three days of mailing."); Alen v. AMIRAK, No. 03-3497,

2004 U. S. Dist. LEXIS 24846, at *8-9 (E.D. Pa. Dec. 7, 2004)

8



("I'n accordance with Federal Rule of G vil Procedure 6(e),
absent evidence of the exact date of the receipt of the notice,
it is presuned that the date of receipt of an EECC right-to-sue
letter is three days after its mailing.").

Thus, the weight of authority in this and other
circuits supports the continued application of Rule 6(e) to EECC
right-to-sue letters.

We al so find guidance in our Court of Appeals's recent

decision, WIlson v. Beard, 426 F.3d 653 (3d Gr. 2005), a habeas

case in which the Commonweal th of Pennsyl vani a argued that the
district court erred in applying Rule 6(e) to determ ne the
limtations period for WIson's habeas petition. ” The Assistant
District Attorney who prosecuted WIlson's case had nade a

vi deot ape, discussing jury selection techniques, in which he
advi sed using perenptory strikes to keep certain types of
African-Anmericans fromserving on crimnal juries, in apparent

viol ation of Batson v. Kentucky, 476 U S. 79 (1986). See

Wlson, 426 F.3d at 655. The District Attorney's Ofice had
witten to Wlson's counsel on April 3, 1997 to inform hi mabout
the existence of this videotape which gave WIson grounds for a
habeas petition. See id. at 663. The district court applied

Rule 6(e) to add three days fromthe date of mailing, thus

" The one-year linmitations period for habeas petitions
by state prisoners "begins to run on the |atest of several dates,
including 'the date on which the factual predicate of the claim
or clainms presented could have been di scovered through the
exercise of due diligence."" WIson, 426 F.3d at 659 (quoting 28
U S C 8§ 2244(d)(1)(D)).



deem ng the letter received on April 6, 1997, and the habeas
petition tinely. See id.

The Commonweal th, not unlike Weir, argued "that Rule
6(e) is arule of service that applies only to parties in a
lawsuit,"” and that since WIlson could not be a party to his suit
before it was filed, Rule 6(e) did not apply to him See id.
W | son responded by citing to our GCircuit's application of Rule
6(e) to EECC right-to-sue letters. See id. Qur Court of

Appeal s -- four years after the 2001 anendnent -- accepted

Wl son's anal ogy and found that "the logic of Seitzinger is

equal Iy applicable to the habeas context."” See id. at 664. It
expl ai ned that:

[Given that federal courts nust add sone
addi tional period of days to the limtations
period to account for the tinme it takes for
aletter to be received, we think it
emnently sensible to apply Rule 6(e). Cf.
Seitzinger, 165 F.3d at 239. W therefore
concl ude that in the absence of proof of
the actual date of recei pt, three days
shoul d be added to the habeas limtations
period for Wlson's petition. Since the
Conmonweal t h concedes that 'it could not be
said with absolute certainty when M. W] son
received the Coomonweal th's April 3, 1997
letter," it was not error for the District
Court to apply Rule 6(e).

Wil e the 2001 version of Rule 6(e) was not at issue
in Wlson, the Court of Appeals was explicitly concerned with

the practical problemthat sone tine nust be added to account

10



for mailing when the date of receipt is uncertain.® Such
reasoni ng suggests that DeFrancesco is entitled to a three-day
presunption. Therefore, the weight of judicial authority, as
wel | as our Court of Appeals's very recent reasoning in WIson,
support our application of Rule 6(e) to DeFrancesco's receipt of
the EECC right-to-sue letter.

Weir is surely correct, however, that, at a mnimum a
tension exists between Rule 6(e)'s 2001 anendnent expressly
referencing Rule 5 and its continued application to EEOC ri ght -
to-sue letters. Using Rule 6(e) as an anal ogous grace period
does violence to the evident purpose of the anendnent's authors,
who manifestly wanted to confine the Rule's grace to court
filings. Can federal courts look to a Rule, even as an anal ogy,
to do sonething the Rule's drafters forbid?® In short, we are
presented with a jurisprudential Mbius strip.

To deal with exquisite and often el usive puzzles |like
this, 28 U S.C 8§ 1292(b) allows a district court to certify an
interlocutory appeal when the matter "involves a controlling

gquestion of law as to which there is substantial ground for

® Deternmining the date of mailing is not always a
sinple problem either. See, e.qg., R vkin v. County of
Mont gonery, 153 F.R D. 572 (E.D. Pa. 1994) (after hearing
pursuant to Fed. R App. P. 4(a)(5), deciding whether "excusable
neglect” existed as to the tardy mailing of a notice of appeal).

° It is worth recalling the Gvil Rules' expansive
coverage. They "govern the procedure in the United States
district courts in all suits of a civil nature" save those
[imtations identified in Rule 81(a), which are inapplicable
here. See Fed. R Cv. P. 1.

11



difference of opinion and that an i medi ate appeal fromthe
order may materially advance the ultinate term nation of the
litigation.” Here, Weir has raised a question as to which there
is a substantial ground for reasonable people to differ. Also,
as DeFrancesco's ADEA claimis the sole ground for federal

0

jurisdiction, no party has offered proof of when the letter was

received, ' and if he is deened to have received the letter on

9 DeFrancesco avers that, in addition to federal
question jurisdiction, this Court has diversity jurisdiction
under 28 U.S.C. 8§ 1332. His conplaint states that he "is a
citizen of the state of Pennsylvania and defendant Weir Hazelton
Inc is a corporation incorporated under the laws of a foreign
state, Wsconsin, having its principal place of business in a
state other than the Commonweal th of Pennsylvania." First Am
Conpl. T 2; see also Second Am Conmpl. f 2. DeFrancesco has
since expl ained that he clainmed Wir was a Wsconsin corporation
because the April 19, 2004, termnation letter stated that Wir
was "in the process of consolidating some of the Hazl eton
operations with Madi son and noving themto the Madi son | ocation.
First Am Conpl. Att. A Letter of Apr. 19, 2004. However, Weir
has submitted its "Basic Entity Information” docunment fromthe
Pennsyl vani a Departnent of State, describing the entity as a
" PENNSYLVANI A BUSI NESS CORPCRATI ON' under the jurisdiction of
"PA." See Supp. Br. on Issue of Subject Matter Jurisdiction Ex.
A, Weir also submtted a Declaration of its Controller, with
supporting docunentation, that Weir "is a corporation
i ncorporated under the |laws of Pennsylvania" and that its
"principal place of business is in Hazleton, Pennsylvania." 1d.
Ex. B 1 2-3.

Thi s suppl enmental evidence nakes clear that Weir is
i ndeed a Pennsyl vani a corporation for jurisdictional purposes.

Si nce DeFrancesco is a Pennsylvania citizen, diversity of
citizenship does not exist. Thus, the sole basis for our
jurisdiction is the ADEA cl aim

! Neither party disputes that the Notice was nmil ed on
January 27, 2005. The Notice states that any lawsuit " nust be
filed WTH N 90 DAYS from your receipt of this Notice." See
First Am Conpl. Att. A Notice. DeFrancesco filed this |awsuit
on April 29, 2005, the 92nd day after the notice was nail ed.
Addi ng three days nakes the date of receipt January 30, 2005, and
since that is a Sunday, receipt would be presuned on January 31

(continued...)
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the date it was nailed, his sole federal claimis untimely. *?
Therefore, we shall certify this question for interlocutory

appeal :

H(...continued)

2005. Thus, with a Rule 6(e) three-day presunption, his
conplaint was filed on the 88th day after he received the Notice,
and is therefore tinely. Wthout the three-day presunption, and
absent any evidence as to when he actually received the Notice,
this lawsuit would be untinmely and therefore barred.

2 W note that Weir al so advances the argument that
even if Rule 6(e) continues to apply to EEOC right-to-sue
letters, it would not apply here because the date of receipt is
known and undi sputed. Weir contends that "plaintiff has now
twice pled that he actually received the Notice on January 27,
2005," and that "[a]t the notion to dism ss stage, the
plaintiff's factual allegations nust be accepted as true."

Def.'s Mot. for Recons. 8.

At the threshold, Weir is certainly correct that
DeFrancesco's own pl eadi ngs give heft to Weir's contenti on.

Par agraph 6 of the First Anmended Conpl aint begins wth the words,
"The Plaintiff received his Notice of Rights to Sue fromthe
E.E.CC. [sic] on January 27, 2005." But footnote 1 to that

par agr aph anbi guously reads, in full, "The E.E.OC. [ sic] Notice
was signed on January 27, 2005. The Conplaint was filed within
the three day period granted for mailing on, [sic] April 29,
2005. "

More to the point, on a notion to dism ss under Rule
12(b)(6), we are only required to "accept[] all well pleaded
allegations in the conmplaint as true." 1n re Burlington Coat
Factory Sec. Litig., 114 F. 3d 1410, 1420 (3d G r. 1997) (enphasis
added). DeFrancesco's claimthat he received the EEOCC notice on
the same day it was nmailed is unquestionably not "well pleaded,"
and is, in fact, nonsensical. He admts as nuch in his response
to Weir's notion to dismss, where he states that he "did not
(and could not) receive his Right-to sue [sic] letter on January
27, 2005, the sane day it was actually signed by the EE OC
[sic] representative.” Pl."s Br. in Cpp'n to Def.'s Mot. to
Dismss 4. Moreover, neither party alleges that notice was
recei ved by any neans other than a letter signed and mail ed by an
EEOC representative on January 27, 2005. Thus, we cannot accept
t hat DeFrancesco actually received the EECC notice on the sanme
day it was entrusted to the United States Postal Service. |If the
Rule 6(e) three-day presunption applies, this lawsuit was tinely
fil ed.

13



Does Federal Rule of Cvil Procedure 6(e), as anended
effective Decenber 1, 2001, continue to apply to EECC ri ght-to-

sue letters?

Concl usi on

Because the weight of judicial authority in this
Circuit and others supports the continued application of Rule
6(e) to EEOC right-to-sue letters, Weir has not identified a
clear error of law in our decision allowing for a presunption
t hat DeFrancesco received his right-to-sue letter three days
after the EEOC mailed it. W therefore shall deny Weir's notion
for reconsideration.

However, given the plain text of the 2001 anendnent to
Rule 6(e), Weir has identified a substantial ground for
di fference of opinion on an inportant threshold question that
affects a large body of federal civil litigation. Having gone
unrecogni zed for over four years, it is certainly a question
best answered sooner rather than later. W shall therefore
certify that question to the United States Court of Appeals for
the Third Crcuit, pursuant to 28 U.S.C. § 1292(h). ®

An appropriate Order follows.

3 W remind the parties that by its terns § 1292(b)
gives only a ten-day wi ndow to petition the Court of Appeals for
perm ssion to appeal under Fed. R App. 5(a).
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

W LLI AM L. DEFRANCESCO : ClVIL ACTI ON
V. :
VEI R HAZELTON, | NC. : NO. 05- 2043
ORDER

AND NOW this 20th day of Decenber, 2005, upon
consi deration of defendant's motion for reconsideration (docket
entry #24) and plaintiff's response thereto, and in accordance
with the acconpanyi ng Menorandum it is hereby ORDERED that:

1. Def endant's notion for reconsideration is DEN ED,
and

2. This Court, being of the opinion that this Oder,
and the foregoi ng Menorandumin support of it, involve a
controlling question of law as to which there is substanti al
ground for difference of opinion, and that an inmedi ate appeal
fromthe Order may materially advance the ultimate term nati on
of this litigation, hereby CERTIFIES the foll ow ng question to
the United States Court of Appeals for the Third Grcuit:

Does Federal Rule of Civil Procedure 6(e), as anended

effective Decenber 1, 2001, continue to apply to EECC

right-to-sue letters?

BY THE COURT:



Stewart Dal zel |,
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