UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

Connecticut Pi pe Trades
Heal th Fund, et al.

v, E 3:97cv1305 (JBA)

Philip Morris, Inc., et al.

MEMORANDUM COF DECI SI ON ON DEFENDANTS’
MOTI ONS TO DI SM SS [ Doc. ## 52, 55, 95, 97]

Plaintiffs, trustees of the Connecticut Pipe Trades Health
Fund and the International Brotherhood of Electrical Wrkers
Local 90 Benefit Plan, two Connecticut |abor-managenent health
and welfare trust funds (“the Funds”) filed this class action
suit agai nst defendants Philip Murris, Inc., RJ. Reynolds
Tobacco Co., Brown & WIIlianmson Tobacco Corp., B.A T. Industries
P.L.C., Lorillard Tobacco Co., Liggett & Myers, Inc., The
Anmeri can Tobacco Co., The Council for Tobacco Research, The
Tobacco Institute and Hill & Knowton, Inc. (collectively “the
tobacco industry”) seeking to recover for nedical expenses paid
by the Funds to cover snoking-related injuries suffered by
menbers of the Funds’ health plans. As discussed bel ow, the
| egal theories under which the Funds argue they are entitled to
prevail have shifted in the face of a rising tide of case |aw
agai nst benefits payor recovery suits.

Al'l defendants have now noved to dism ss the conplaint for

failure to state a claimunder Fed. R Cv. P. 12(b)(6) [Doc. ##



52, 97] or, in the alternative, for failure to join indispensable
parties under Rules 12(b)(7) and 19 [Doc. ## 55, 95]. For the
reasons di scussed bel ow, defendants’ joint notion to dismss for
failure to state a claimis granted. Accordingly, the joint
motion to dismss for failure to join necessary parties is denied

as noot.

Backgr ound

A Procedural background

Oiginally, this suit was brought by the Funds on behal f of
a putative class of all simlarly situated | abor union health and
wel fare funds in Connecticut, alleging violations of RICO the
Sherman Act, and various state statutory and common | aw cl ai ns.
See Doc. # 1. Followng the Second Circuit’s grant of
interlocutory appeal in a factually identical case, the parties
entered a joint stipulation of dism ssal wthout prejudice
pendi ng the outconme of that case. See Doc. # 70. 1In 1999, the
Second Circuit ruled that union funds did not have standing to
pursue direct RICO or state common | aw fraud or special duty
cl ai rs agai nst the tobacco industry to recover for such paynents.

Laborers Local 17 Health and Benefit Fund v. Philip Mrris, Inc.,

191 F. 3d 229, 239 (2d Cir. 1999). After the Suprenme Court denied
certiorari, the Funds filed a Second Anended Cl ass Action
Compl aint [Doc. # 94] on behalf of the trustees of the Funds

asserting clains solely under state consuner protection |aws, the



Connecticut Unfair Trade Practices Act, Conn. Gen. Stat. § 42-110
(“CUTPA”), or, in the alternative, the New York General Business
Law, 88 349, 350 (“NYGBL”). That conplaint is the subject of the
current notion to dism ss.

B. Fact ual background

At the heart of plaintiffs’ 110 page Second Amended
conplaint! are its allegations that for decades the tobacco
i ndustry has conspired to deceive the public about the harns of
snoki ng, despite its know edge that “cigarettes are both deadly
and addictive.” Second Anended Conpl. at T 1-4. According to
plaintiffs, the tobacco industry has mani pul ated nicotine |evels
in cigarettes to encourage addiction, engaged in deceptive and
mani pul ati ve advertising and marketing of cigarettes despite
knowl edge of the health risks associated wth snoking, and fended
off meritorious |awsuits brought by individual snokers by
engaging in a “strategy of attrition and delay.” 1d. at 1Y 3, 5,
8. These actions by defendants have led to “a human tragedy
practically beyond conprehension,” including the deaths of over
400, 000 Anericans each year. 1d. at 1 9. Plaintiffs also allege

t hat defendants’ conduct has led to vast health care

INot wi t hst andi ng the Second Circuit’s adnonition against prolixity, see
Sal ahuddin v. Cuonp, 861 F.2d 40, 41-42 (2d Cr. 1988) ("‘[u] nnecessary
prolixity in a pleading places an unjustified burden on the court and the
party who nust respond to it because they are forced to select the rel evant
material froma mass of verbiage ”) (quoting 5 C Wight & A MIler, Federal
Practice and Procedure § 1281, at 365 (1969)), plaintiffs’ conplaint is only
somewhat shorter than Philip J. H It s Shokescreen: The Truth Behind the
Tobacco Industry Cover-up (1996).




expenditures, including mllions of dollars annually spent by the
Funds to cover the snoking-related nmedical costs of union health
pl an participants. [|d. at Y 11-13.

Al'l of the foregoing is taken as true for purposes of

deciding this notion to dismss. See Johnson v. Newburgh

Enl arged Sch. Dist., 239 F. 3d 246, 250 (2d Gr. 2001).

1. Di scussi on

A | npact of Laborers Local

In Laborers Local 17, a case involving the sane all egations

of w ongdoi ng by the tobacco industry and identical alleged
damages, the Second Circuit held that |abor union health and

wel fare trust funds, claimng that the tobacco industry conspired
to deceive the public about the dangers of snoking, |acked
standing to pursue direct RICO and common | aw fraud and speci a
duty clainms because the economc injuries allegedly suffered by
the funds were “entirely derivative of the harmsuffered by plan
participants as a result of using tobacco products.” Laborers

Local 17 Health and Benefit Fund v. Philip Mrris, Inc., 191 F. 3d

229, 239 (2d Gr. 1999). The court held that common | aw
principles of proximte causation required plaintiffs to show
direct injury as an independent el enent of proximte causation,
and concluded that in this case, the “chain of causation |inking
def endants’ all eged wongdoing to plaintiffs’ alleged injuries is

too renote to permt recovery as a matter of law,” id. at 234,



because the injuries to the Funds were derivative of the injuries
to the plan participants, id. at 239-41.

Rel ying on Holnes v. Securities Investor Protection Corp.

503 U.S. 258, 268-69 (1992), the Circuit held that “where a
plaintiff conplains of injuries that are wholly derivative of
harmto a third party, plaintiff’s injuries are generally deened
i ndirect and as a consequence, too renote, as a matter of law, to
permt recovery.” The court noted that Holnmes had | aid out three
factors, inlieu of a bright-line rule, to determ ne whet her
injuries are too indirect to afford standi ng under Rl CO

First, the nore indirect an injury is, the nore difficult it
becones to determ ne the anmount of plaintiff’s danages
attributable to the wongdoi ng as opposed to ot her,

i ndependent factors. Second, recognizing clains by the
indirectly injured would require courts to adopt conplicated
rul es apportioni ng damages anong plaintiffs renoved at
different levels of injury fromthe violative acts, in order
to avoid the risk of nultiple recoveries. Third, struggling
with the first two problens is unnecessary where there are
directly injured parties who can renedy the harm w t hout

t hese attendant problens.

Id. at 236-37 (citing Holnmes, 503 U.S. at 269-70).2

The Second Circuit held that “the critical question posed by
the direct injury test is whether the damages a plaintiff
sustains are derivative of an injury to a third party. [If so,
then the injury is indirect; if not, it is direct.” 1d. at 239-
40. However, it also noted in a footnote that “indirect” could

not be “defined with absolute precision,” and thus “to the extent

2The court also found that plaintiff’'s common |aw fraud and special duty
clains were barred as too renote and indirect. See id. at 242-43.
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that our description of ‘indirect’ or ‘derivative injury m ght
seem to enconpass cases where recovery by the plaintiff would not
run afoul of the policy concerns set forth above, the outer
limts of the direct injury test are described nore by those
concerns than by any bright-line, verbal definition.” [d. at 240
n. 4.

The court al so considered and rejected the allegations of a
direct “infrastructure harni identical to that nade by plaintiffs
her e:

Plaintiffs declare that their conplaint alleges a direct

i njury brought about by defendants’ m sconduct towards the
Funds thenselves. Plaintiffs allege that defendants

m srepresented the health risks of snoking and the

addi ctiveness of nicotine, causing the Funds to fail to

i npl emrent snoki ng cessation prograns, and deliberately
shifting the costs of health care for tobacco rel ated
illnesses fromthe tobacco conpanies to the Funds. :
Plaintiffs insist that these injuries were direct, since the
‘activities of the Funds thensel ves were affected by

def endants’ m sconduct.’

Utimately, however, whether plaintiffs’ injuries are

| abel ed as ‘infrastructure harmi or ‘harmto financial
stability,” their damages are entirely derivative of the
harm suffered by plan participants as a result of using
tobacco products. Wthout injury to the individual snokers,
t he Funds woul d not have incurred any increased costs in the
formof the paynent of benefits, nor would they have
experienced the difficulties of cost prediction and control
that constituted the crux of their infrastructure harns.
Being entirely contingent on harmto third parties, these
injuries are indirect.

ld. at 239.
In particular, the court noted the difficulties the Funds
woul d face in proving damages under their “infrastructure”

t heory:



It wll be virtually inpossible for plaintiffs to prove with
any certainty: (1) the effect any snoking cessation prograns
or incentives would have had on the nunber of snokers anpbng
the plan beneficiaries; (2) the countereffect that the

t obacco conpani es’ direct fraud woul d have had on the
snokers, despite the best efforts of the Funds; and (3)

ot her reasons why individual snokers would continue snoking,
even after having been infornmed of the dangers of snoking
and havi ng been of fered snoking cessation prograns. On a
fundanental level, these difficulties stemfromthe agency
of individual snokers in deciding whether, and how
frequently, to smoke. In this light, the direct injury test
can be seen as wisely limting the standing to sue to those
situations where the chain of causation | eading to damages
is not conplicated by the intervening agency of third
parties (here, the snokers) fromwhomthe plaintiffs
injuries derive.

Id. at 239-40.

Thus, Laborers Local 17 stands as persuasive and bi ndi ng
precedent within this Crcuit that, as to the policy concerns
whi ch define the outer Iimts of actionable injury under RI CO and
New York common |aw fraud and special duty, injuries such as the
Funds all ege are too renote and derivative, as they are based on
harmto the plan participants. However, in a footnote seized

upon by plaintiffs here, the Second Circuit in Laborers Local

noted that “we re-enphasize that, depending on the statute, the
exi stence of comon-I|aw proxi mate causation i s neither always
necessary, nor always sufficient, to neet the requirenment of
statutory standing.” 191 F.3d at 234 n. 3.

Because the plaintiffs have sued under both CUTPA and NYGBL,
the first matter, therefore, is to determne which statute

applies to plaintiffs’ clains.



B. Choi ce of | aw

Plaintiffs Second Arended Conpl ai nt asserts clainms under
bot h CUTPA and NYGBL. However, plaintiffs have indicated that
they are pleaded in the alternative, depending on whether this
Court finds that Connecticut or New York |law applies to the
conduct at issue here. Because this Court is sitting in
diversity, Connecticut’s choice of law rules apply to determ ne
whet her to apply CUTPA or NYGBL to plaintiffs’ clainms. See

Bai |l ey Enploynent System lInc. v. Hahn, 655 F.2d 473, 475-76 (2d

Cr. 1981); Travel Servs. Network v. Presidential Fin. Corp., 959

F. Supp. 135, 146 (D. Conn. 1997)

Connecti cut has adopted the choice of law rules set forth in

the Restatenent (Second) of Conflict of Laws. See O Connor v.

O Connor, 201 Conn. 632, 649-50 (1986) (“It is therefore our
conclusion that we too should incorporate the guidelines of the
Restatenent as the governing principles for those cases in which
application of the doctrine of Iex |loci would produce an
arbitrary, irrational result.”).

Under the Restatenment, “A court, subject to constitutional
restrictions, will follow a statutory directive of its own state
on choice of law.” Restatenment (Second) Conflict of Laws § 6(1).
As the Restatenent notes, however, statutes rarely incorporate an
express choice of law provision. See id. 8 6(1) cnt. a

On the other hand, the court will constantly be faced with
t he question whether the issue before it falls within the



i ntended range of application of a particular statute. The
court should give a local statute the range of application

i ntended by the | egislature when these intentions can be
ascertained and can constitutionally be given effect. If the
| egislature intended that the statute should be applied to
the out-of-state facts involved, the court should so apply
it unless constitutional considerations forbid. On the other
hand, if the legislature intended that the statute should be
applied only to acts taking place within the state, the
statute should not be given a w der range of application.

Plaintiffs argue that there is a potential conflict here
because CUTPA “contains seem ngly inconsistent ‘directives for
its application, alternatively based on the place of defendants’
m sconduct or the place of the plaintiff’s residence or injury.”
Pl. OQop. at 15. Plaintiffs further argue that if this Court
adopts the place of injury as the controlling factor, “that
interpretation is at odds with the statutory | anguage in the
NYGBL whi ch provides that deceptive conduct in New York is
prohi bited; because of the different choice of |aw standards that
woul d then necessarily govern choice of |aw determ nation by
federal courts sitting in diversity in Connecticut versus New
York, the result may well be that the Connecticut Funds have
cl ai ns, dependi ng on venue, both under Connecticut’s consuner
| aws (asserted in this state-w de class action) and under New
York’s consuner |aws (asserted in the nationwi de class action in
New York).” 1d.

For the reasons discussed below, the Court disagrees that

there is a conflict of |laws here. CUTPA prohibits any person



from*®“engag[ing] in unfair nmethods of conpetition and unfair or
deceptive acts or practices in the conduct of any trade or
comerce.” Conn. Gen. Stat. 8 42-110(b)(a). “Trade or commerce”
is defined as “the advertising, the sale or rent or |ease, the
offering for sale or rent or lease, or the distribution of any
services and any property, tangible or intangible, real, personal
or m xed, and any other article, commodity, or thing of value in
this state.” Conn. Gen. Stat. 8§ 42-110(a)(1) (enphasis added).
CUTPA permts “any person who suffers any ascertainable | oss of
nmoney or property . . . as a result of the use or enploynent of a
met hod, act or practice prohibited by section 42-110(b)” to bring
an action “in the judicial district in which the plaintiff or

def endant resides or has his principal place of business or is
doi ng business, to recover actual damages,” 8 42-110(g)(a), and
al so provides that class actions on behalf of simlarly situated
persons “who are residents or this state or injured in this
state” may be brought, 8§ 42-110(g)(b).

As defendants note, plaintiffs’ allegations here relate to
fal se and deceptive sales and advertising, msrepresentations and
ot her deceptive business practices by defendants that occurred in
Connecticut; plaintiffs also allege that they and the putative
class were injured in Connecticut by these deceptive practices.
See Second Anended Conpl. 19 19-33 (defendants advertised and
sold cigarettes in Connecticut, and caused harmin Connecticut);
1 231 (deceptive information broadcast in Connecticut had
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econom ¢ inpact on Funds in Connecticut); ¥ 256 (“Wile nuch of
the unfair deceptive practices, including defendants’ false
advertising, emanated from New York, their econom c inpact upon

t he Funds occurred in Connecticut, and defendants’ m sconduct was
tied to trade or commerce intimtely associated with
Connecticut.”). Wile sone of the conduct which plaintiffs claim
constitutes deceptive trade practices allegedly occurred outside
of Connecticut -- although not exclusively in New York -- under
the circunstances here, application of CUTPA to defendants gives
effect to CUTPA' s prohibition on deceptive practices in the

conduct of trade or comrerce in this state. See Titan Sports V.

IBS, 981 F. Supp. 65, 71-72 (D. Conn. 1997) (holding that CUTPA
applies to out-of-state defendant whose all egedly deceptive acts
occurred outside the state but were broadcast w thin Connecti cut

and injured plaintiff in Connecticut); see also Fink v.

&ol enbock, 238 Conn. 183, 212-13 (1996) (CUTPA is “renmedial in
character . . . and nust be liberally construed in favor of those
whom the |l egislature intended to benefit.”).3

Therefore, Connecticut |aw having been found to apply, the

Court now turns to whether, as plaintiffs contend, CUTPA permts

SMor eover, although plaintiffs may be correct that a federal court
sitting in diversity in New York m ght apply the NYGBL rather than CUTPA a
Comment to the Restatenent clearly provides for just such an eventuality:
“Provided that it is constitutional to do so, the court will apply a | ocal
statute in the manner intended by the |egislature even when the | ocal |aw of
anot her state woul d be applicabl e under usual choice-of-law principles.”

Rest at enent (Second) 8§ 6(1) cnt. a. This possibility alone does not establish
a “conflict” of |aws.

11



an action of this type.

C. Statutory standi ng under CUTPA

In ruling on defendants’ notion, this Court does not wite
on a blank slate. Nunerous federal courts of appeals, including
the Second Circuit, have rejected simlar clains brought by other
uni on funds and Blue Cross Blue Shield insurers under a variety

of legal theories. See, e.qg., International Brotherhood of

Teansters, Local 734 Health and Welfare Trust Fund v. Philip

Morris, Inc., 196 F.3d 818 (7" CGr. 1999) (antitrust and RI CO

clains); Oregon Laborers-Enployers Health & Welfare Trust Fund v.

Philip Morris, Inc., 185 F.3d 957 (9" Cir. 1999) (RICQ

antitrust, Oregon’s unfair trade practices act, fraud and unjust

enrichnment); Steanfitters Local Union No. 420 Welfare Fund v.

Philip Morris, Inc., 171 F.3d 912 (3d G r. 1999) (antitrust,

RI CO fraud, special duty and unjust enrichnment); Texas

Carpenters Health Benefit Fund v. Philip Mrris, Inc., 199 F. 3d

788 (5'" Cir. 2000) (antitrust and RICO clains).* However, as the

Second Circuit cautioned in Laborers Local 17, 191 F.3d at 234

“The Court notes that the M nnesota Supreme Court has recently rul ed
that such clains could go forward under the M nnesota consumer protection
statute. Goup Health Plan, Inc. v. Philip Mrris, Inc., C6-00-377, 2001
Mnn. LEXIS 3 (Jan 11, 2001). However, the M nnesota consuner protection
statutes differ from CUTPA and the ruling addressed only whet her the
plaintiffs had to be purchasers and had to plead and prove reliance. See,
e.g., Mnn. Stat. 8§ 8.31 (permtting suit by “any person injured by a
violation”; Mnn. Stat. § 325F. 69 (deceptive practices enjoi nabl e “whet her or
not any person has in fact been m sled, deceived, or damaged thereby”); see
also International Brotherhood of Teansters, 196 F.3d at 827 (“Mnnesota is an
outlier with respect to suits by renotely affected persons . . . . As far as
we can see, the remaining 47 states enforce the normal rule that a third-party
payor may recover as subrogee or not at all.).

12



n.3, this jurisprudence should not be extended automatically to
all other statutory causes of action, as other statutes may have
differing standing requirenents. Therefore, defendants’ efforts
to inpress the Court with the weight -- both literal and
figurative -- of authority against these clains notw thstanding,
the question of whether plaintiffs state a clai munder CUTPA
cannot be answered w thout anal yzing what is required under
Connecticut | aw

It is undisputed that CUTPA requires a show ng that

def endants proximately caused plaintiffs’ injury. See Abrahans

V. Young and Rubicam lInc., 240 Conn. 300, 306 (1997) (“[I]n
order to prevail in a CUTPA action, a plaintiff nust establish
both that the defendant has engaged in a prohibited act and that,
‘as a result of’ this act, the plaintiff suffered an injury. The
| anguage ‘as a result of’ requires a showing that the prohibited
act was the proximte cause of a harmto the plaintiff.”)
(enmphasis in original). \Wether, however, proxinmte cause under
CUTPA includes the direct injury conponent identified as an

el ement of proxi mate cause by the Suprene Court in Hol nes v.

Securities Investor Protection Corp., 503 U S. 258, 268-69

(1992), and focused upon by the Second Crcuit in Laborers Local

17, is the question in dispute here.

According to defendants, under Connecticut |aw, | osses
suffered by plaintiffs as a result of injury to a third party are
too renote to permt recovery fromthe tortfeasor who caused the

13



injury to the third party. Defs. Br. at 16-18. Defendants
further argue that this “bar against renote and indirect clains”
is incorporated into CUTPA' s proxi mte cause requirenment, citing
Abr ahans, 240 Conn. at 307. Defendants also note that the
Seventh Crcuit recently directed the dism ssal of various state
| aw consuner protection clains, including a CUTPA cl ai m brought
by Anthem Bl ue Cross Blue Shield of Connecticut, in a case
brought by the Blue Cross Pl ans agai nst the tobacco conpanies to

recover for nedical expenses. See Arkansas Blue Cross v. Philip

Morris, Inc., 196 F.3d 812, 825 (7'" Cir. 1999).°

Plaintiffs respond that CUTPA does not require a show ng of
direct injury, and cite Abrahans for the proposition that CUTPA s
proxi mate cause standard is “satisfied by a showi ng that the
injury resulting fromthe conduct proscribed by the statute ‘was
of the sanme general nature as the foreseeable risk.”” Pl. Br. at
18. Plaintiffs also claimthat because proxinate cause may exi st
regardl ess of intervening causes, inposing a “direct injury”
requi renment on proxi mate cause is contrary to Connecticut |aw.

Pl. Br. at 18-19. Therefore, plaintiffs argue, as the injuries

they suffered were a foreseeable result of the defendants’

SDef endants do not rely heavily on the Arkansas Blue Cross case, with
good reason. In that decision, Judge Easterbrook noted that the court could
not “tell whose |aw the Blues want us to apply. Their brief is a pastiche .

. [and does] not infornf] us what |aw the choice-of-law principles of Illinois
(the forumstate) would select for this suit.” 196 F.3d at 827. Al though the
conplaint in Arkansas Blue Cross does, as defendants point out, allege a CUTPA
violation, this claimclearly was not addressed in any detail by the Seventh
Crcuit--indeed, neither CUTPA nor Connecticut are even mentioned in the

deci si on.

14



“deceptive schenes,” they have stated a clai munder CUTPA. Pl.
Br. at 20.

As a federal court sitting in diversity, this Court nust
first ascertain whether there is any clear, controlling precedent
fromthe Connecticut Suprenme Court; if not, the Court “nust
determ ne what this state’'s highest court would rule to be its

I aw. Hune v. The Hertz Corp., 628 F. Supp. 763, 765 (D. Conn.

1986) (citing Reeves v. Anerican Broadcasting Cos., Inc., 719

F.2d 602, 605 (2d GCir. 1983)).

As previously noted, CUTPA permts suit by “any person who
suffers any ascertai nable | oss of noney or property . . . as a
result of the use or enploynent of a nethod, act or practice
prohi bited by section 42-110(b).” Conn. CGen. Stat. § 42-
110(9g) (a). I n Abrahanms, the Connecticut Supreme Court expl ai ned
that this “as a result of” |anguage requires a show ng of
proxi mate cause in addition to actual but-for cause:

Proxi mat e cause does not exist nerely because there is cause

in fact. “Philosophically, cause in fact is limtless; but

for the creation of this world, no crine or injury would
ever have occurred. . . . Lines nust be drawn determ ning
how far down the causal continuumindividuals wll be held
liable for the consequences of their actions.” . . . “This
line is |abeled *proximte cause.’”

240 Conn. at 306-07 (quoting Stewart v. Federated Dep’'t Stores,

Inc., 234 Conn. 597, 605-06 (1995); Suarez v. Sordo, 43 Conn.

App. 756, 769 (1996)). The court also held that “[t] he question
to be asked in ascertaining whether proxi mate cause exists is

‘“whet her the harm which occurred was of the sane general nature

15



as the foreseeable risk’ created by the defendant’s act.” |[|d.

(quoting Doe v. Manheiner, 212 Conn. 748, 758 (1989)).

I n Abrahans, the plaintiff, a fornmer Jamai can public
official, alleged that his reputation was injured when the
def endants engaged in a bribery schenme with a third party under
the m staken belief that the noney would be used to bribe the
plaintiff; the plaintiff’s reputation was injured after he was
indicted foll owi ng defendants’ erroneous reports to Connecti cut
and federal officials that the plaintiff had accepted bri bes.
Id. at 302. The plaintiff sued under CUTPA, claimng that he was
injured by the bribery schene. 1d. The court concluded that the
defendants’ “bribery schene did not, in and of itself, directly
harmthe plaintiff.” 1d. at 307. The court held that the
defendants’ attenpt to bribe the plaintiff was not itself a
proxi mate cause of his indictment on fal se charges and subsequent
| oss of reputation because that injury was not sufficiently
foreseeabl e, observing that “[i]t was the confession, not the
underlying bribery schene, that directly and predictably led to
the indictnent against the plaintiff that damaged his reputation.
Id. at 307-08.

Plaintiffs argue that Abrahans’ directive that “[t] he
gquestion to be asked in ascertaining whether proximte cause
exi sts is ‘whether the harm which occurred was of the sane
general nature as the foreseeable risk created by the defendant’s
act,” 240 Conn. at 306, neans that the court rejected the

16



requi renent of direct injury. Pl. Br. at 18. Defendants, in
contrast, seize on the |anguage that the “bribery schene did not,
in and of itself, directly harmthe plaintiff” to support their
argunent that Abrahans “expressly referenced the requirenent of
direct injury.” Def.’ s Rep. Br. at 3.

However, this Court is not persuaded that Abrahans addressed
or answered the question at issue here. Although defendants
correctly note that the court did focus on whether the harm was
sufficiently direct, it did so in the context of determ ning
whet her it was foreseeable. The issue presented here, potenti al
recovery for derivative or indirect harm was sinply not an issue
i n Abrahans.

Because the Connecticut Suprene Court has not directly
addressed this question, the Court wll apply the famliar canons
of statutory construction to determ ne whether CUTPA includes a

requi renent of direct injury. See Novak v. Kasaks, 216 F.3d 300,

310 (2d Gr. 2000). The Court “look[s] first to the text of the
statute. If that language is plain and its nmeaning sufficiently
clear, [it] need look no further. Only if the text of the
statute i s not unanbi guous [does the Court] turn for guidance to
| egislative history and the purposes of the statute.” [d.
(citations omtted).

The text of the statute here does not explicitly answer
whet her indirect or renote clains such as those at issue here are
“as a result of” a defendant’s actions. Al though the Connecti cut

17



Suprene Court has held that the scope of conduct actionabl e under
CUTPA is broader than that of common | aw fraud actions and that
CUTPA had its roots in 8 5(a)(1l) of the Federal Trade Comm ssion

Act, 15 U.S.C. 8§ 45(a)(1l), rather than conmmon | aw, see Associ ated

| nvestnent Co. L.P. v. WIllians Assocs. |V, 230 Conn. 148, 158

(1994), that court has | ooked to common | aw precedent when faced
w th anbiguities about the scope of CUTPA' s proxi mate causation

requirenent. See, e.dg., Abrahans, 240 Conn. at 306-07 (citing

Stewart, 234 Conn. at 606; Manheiner, 212 Conn. at 758).°% This
Court therefore | ooks to other decisions of the Connecticut
Suprene Court interpreting proximte causation as well as the
purpose and history of the statute in determ ning whether CUTPA
permts suits without any direct injury.

In 1856, the Connecticut Suprene Court held that a life
i nsurer could not recover against defendants who negligently
caused the death of one of the plaintiff’s insureds except in
subrogation, holding that in the absence of any direct
obl i gati ons between the plaintiff and defendants, the injury to

plaintiffs was “a renote and i ndirect consequence of the

5The common | aw definition of proxi mate causation was similarly a source
for the Second Circuit’s determ nation that under RI CO and federal antitrust
statutes, injuries such as those alleged by the Funds here are too renote or
derivative. See Laborers lLocal 17, 191 F.3d at 234 (“To determine in a given
[RICQ case whether proximte cause is present, common |aw principles are
applied.”); see also, e.qg., Steanfitters Local Union No. 420 v. Philip Mrris,
171 F.3d 912, 920 (3d GCir. 1999) (“Renoteness is an aspect of the proxinmate
cause analysis, in that an injury that is too renote fromits causal agent
fails to satisfy tort law s proxi mate cause requirenment—-a requirenment that the
Supreme Court has adopted for federal antitrust and RICO clains.”).

18



m sconduct of the defendants, and not actionable.” Connecticut

Mutual Life Ins. Co. v. New York & New Haven R R Co., 25 Conn

265, 1856 W. 979, *8-9 (1856). Simlar results have been reached

nore recently. See, e.q., Fidelity & Cas. Ins. Co. v. Sears,

Roebuck & Co., 124 Conn. 227 (1938) (contractor could not recover

for workers conpensation paynents followi ng injury caused by

def endant to one of contractor’s enployees); Steele v. J & S

Metals, Inc., 32 Conn. Supp. 17 (Sup. . 1974) (dism ssing claim

brought by enployer for lost profits resulting froman injury to
a key enpl oyee who was negligently injured by defendant while at
wor k) .

Were there no nore recent statenent by the Connecti cut
Suprene Court on whether or when renote or indirect clains
sati sfy proxi mate cause requirenents, there m ght be sone appea
to plaintiffs’ argunent that reliance on “historical housekeeping

‘rules’ of ‘renoteness’ and ‘direct injury IS inappropriate in
light of the massive public health tragedy all egedly caused by
defendants’ fraudulent acts. Pl. Br. at 7-8.  However, in 1994,
that court rejected a claimbrought by an enployer to recover for
i ncreased wor kers conpensation prem uns that the enpl oyer was
forced to pay after the defendant negligently injured one of the

plaintiff’s enpl oyees, relying in part on the renoteness of the

injury. RK Constructors v. Fusco Corp., 231 Conn. 381, 387-88

(1994). The court observed that “[a]lthough it may have been
foreseeable to Fusco that by causing an accident to the
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plaintiff’s enpl oyee, the plaintiff’s workers’ conpensation

prem uns woul d i ncrease, this fact al one does not concl ude our
inquiry.” The court went on to hold that because of the “neasure
of attenuation between Fusco’s conduct, on the one hand, and the
consequences to and the identity of the plaintiff, on the other
hand, . . . we conclude that the economic harmto the plaintiff
in the formof increased premuns and |ost dividends is sinply
too renote to be chargeable to the defendant third party
tortfeasor, Fusco.” 1d. at 388.7 The harmto plaintiffs here is
simlarly renote.

Plaintiffs cite Stewart v. Federated Departnent Stores,

Inc., 234 Conn. 597 (1995)8 Haesche v. Kissner, 229 Conn. 213

(1994)° and Doe v. Manheiner, 212 Conn. 748 (1989)!° for the

"Al t hough the precise issue before the RK Constructors court was whet her
defendants owed a legal duty to the plaintiff, not whether there was proxi mate
cause, the court noted that “[t]his inquiry is quite simlar to the analysis
that we engage in with respect to the third el ement of negligence, proxi mate
causation.” 1d. at 387 n.4.

8 n Stewart, the court held that a plaintiff who had been nurdered in an
i nadequately it and insufficiently guarded parking | ot owned by defendants
could recover against the defendants. 234 Conn. at 613.

9The plaintiff in Haesche had been injured when playing with an air
rifle, and sued the manufacturer under CUTPA, claimng that the manufacturer
was liable for failing to warn of the risk of injury. 229 Conn. at 222-23.
The Suprene Court upheld the dism ssal of the CUTPA cl ai m because the
plaintiff had not shown that a warning woul d have changed hi s behavi or, and
thus the injury was not “a result of” the alleged inproper warning. 1d. at
224. There was no question of whether the injury suffered by the plaintiff
was renmpte; the dispositive question was whet her defendant’s all eged

m sconduct was even an actual cause of plaintiff’'s injury.

1 n Manhei mer, a woman was assaulted and raped in a vacant |ot that was
shi el ded by overgrown vegetati on from a nei ghboring property; she sued the
| andowner, claimng that his failure to renove the overgrown vegetation caused
her injuries because, had the overgrowh not been present, the assault would
not have occurred. 212 Conn. at 750. The court found this chain of causation
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proposition that incorporating a “directness” requirenment into
CUTPA is contrary to Connecticut law. Pl. Br. at 18-109.
However, all those cases involved questions of whether the
def endants’ conduct was a proxi mate cause of the injuries
suffered by the plaintiffs, and therefore none of themare
di spositive of whether Connecticut |aw bars renpte or derivative
cl ai ms.

Unli ke the cases permtting recovery despite intervening
causes where the harmis within the scope of the risk created by

t he defendant’s conduct, see, e.d.,, Kiniry v. Danbury Hospital,

183 Conn. 448, 455 (1981); Mranti v. Brookside Shopping Center,

Inc., 159 Conn. 24, 28 (1969), the plaintiffs here attenpt
recover solely for the harmto a third party.! The injured plan
participants here are not an “interveni ng cause” between the
plaintiffs and defendants; instead, it is only after the plan

participants are injured that the harmthat forns the basis for

too attenuated, noting that “‘[r]enote or trivial [actual] causes are
general ly rejected because the determ nation of the responsibility for
another’s injury is much too inportant to be distracted by explorations for
obscure consequences or inconsequential causes.’” 1d. at 758 (quoting Kowal v.
Hof her, 181 Conn. 355, 359-60 (1980)). The court held that because the harm
suffered by the plaintiff was not within the scope of the risk created by
defendant’ s negligent maintenance of his property, the plaintiff could not
recover. 1d. at 765.

Yplaintiffs’ conclusory allegations that their union health funds were
“targeted” by the tobacco conpanies | ack any supporting factual allegations.
c. Pl. Br. at 12, with Second Anended Conpl. at 1Y 64-69. Indeed, the
Tobacco I ndustry Labor Managenent Committee (TILMC) described by plaintiffs
did not include either of the two uni ons whose trustees brought this suit, see
id. at T 66, and plaintiffs’ description of the damages sought in this action
is clearly limted to recovery of benefits paid by the union health funds on
behal f of injured plan participants, see, e.qg., id. at |7 14, 248.

21



plaintiffs’ obligation for paynent of nedical treatnent costs
results. Thus, such clains are |abeled “derivative,” and
plaintiffs are entitled to bring these clainms in subrogation on

behal f of the injured participants. See Laborers Local 17, 191

F.3d at 239 (plaintiffs injuries are “entirely derivative of the
harm suffered by plan participants as a result of using tobacco
products”).

Plaintiffs’ attenpt to analogize their injuries to that of a
busi ness seeking to recover for economic injuries caused by a
defendant’ s deceit of its custoners is unavailing. PI. Br. at 5,
28. In that exanple, unlike here, the business sues not to
recover for the injuries sustained by its custoners as a result
of the deceit but to recover for the losses it directly sustained
as a result of losing its custoners. Here, in contrast, the
| osses for which plaintiffs seek to recover are the nedical costs
incurred by the third party plan participants. !?

I nstead, the Court finds that plaintiffs’ clains are nmuch
nor e anal ogous to those brought by the enployer to recover for
i ncreased workers conpensation premuns followng injury to one

of its enployees that were deened too renpte in RK Constructors

v. Fusco Corp., 231 Conn. 381, 387-88 (1994). Accordingly, the

Court concludes that clains for renote or indirect injury are

2To the extent that plaintiffs argue that they suffered a direct
“infrastructure” harm that argument has already been rejected by the Second
Circuit as an attenpt to evade the direct harmrequirenent. See Laborers
Local 17, 191 F.3d at 239.
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simlarly barred under CUTPA. See Collins v. &Gulf Gl, 605 F.

Supp. 1519, 1523 (D. Conn. 1985) (“To sustain a CUTPA claim
plaintiff nmust show that he was a direct victimof defendants’
unfair practices.”).

This construction of CUTPA is also consistent with its
| egi slative history and purpose:

[ T] he | egislative history of CUTPA reveal s that, although
consuners were expected to be a major beneficiary of its
passage, the act was designed to provide protection to a
much broader class. According to Representative Howard A
Newman, who reported the CUTPA | egislation out of conmmttee
to the House of Representatives, the act “gives honest

busi nessnen great protection [against] deceptive or
unscrupul ous [ busi nessnen] who by unfair nethods of
conpetition and deceptive advertising, etc., unlawfully
divert trade away from | aw abi di ng busi nessnen.”

Larsen Chelsey Realty Co. v. Larsen, 232 Conn. 480, 496 (1995)

(quoting 16 HR Proc., Pt. 14, 1973 Sess., p. 7323). By
[imting standi ng under CUTPA to those who were directly injured
by a defendant’s unfair trade practices, the intended

beneficiaries of CUTPA are afforded full relief.?

BMoreover, even if CUTPA did permit indirect or renote clains, an

alternative basis for dismssing plaintiffs’ clainms under CUTPA is the absence
of any allegation of relationship between these plaintiffs and the defendants.
Al t hough CUTPA does not require privity or a consuner relationship, see Larsen
Chel sey Realty Co. v. Larsen, 232 Conn. 480, 496 (1995), neither is it “so
formess as to provide redress to any person for any ascertainable harm
caused by any person in the conduct of any ‘trade’ or ‘commerce.’” Jackson v.
R G Wipple, Inc., 225 Conn. 705, 725-26 (1993). This Court views the
absence of any all eged connection or nexus -- business, consuner, conpetitor,
commercial or otherwi se -- between the union health funds and the tobacco
i ndustry, as barring plaintiffs’ CUTPA claim See Bernbach v. Tinex, 989 F
Supp. 403, 412 (D. Conn. 1996); see also Gersich v. Enterprise Rent A Car,
Cv. No. 3:95cv1053 (AHN), 1995 W 904917, *5 (D. Conn. Nov. 20, 1995); Lilly
v. Gllis, No. Cv990425478S, 2000 W 640287, *3 (Conn. Super. April 20, 2000);
Mather v. Birken Mg., No. CV960564862, 1998 W. 920267, *11 (Conn. Super. Dec.
8, 1998).
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In the absence of any indication fromthe Connecti cut
| egi slature or Suprenme Court that such renote injury as all eged
here was intended to by covered by CUTPA, the Court concl udes
that the Connecticut Suprenme Court, if faced with this issue,
woul d apply such a bar to cases brought under CUTPA, and
accordingly holds that plaintiffs have failed to state a claim

The Court has found that plaintiffs have failed to state a
cl ai munder CUTPA for the reasons di scussed above -- not, as
plaintiffs suggest, out of “the tenptation to clear [its] docket
of undeni ably time-consum ng and demanding litigation,” Pl. Br.
at 8. Because of this disposition, the Court will not address
t he nunerous other argunents rai sed by defendants in support of

their notion to dism ss.

I11. Conclusion

For the foregoing reasons, defendants’ joint notion to
dismss for failure to state a claim|[Doc. ## 52, 97] is GRANTED
as to all defendants.'* Defendants’ alternative joint nmotion to
dismss for failure to join necessary parties [Doc. ## 55, 95] is
DENI ED AS MOOT.

The Cerk is directed to close this case.

YAl t hough defendant B. A T. Industries did not originally
join the notion to dismss, see Doc. # 52, it has since joined in
this notion without prejudice to its defense of |ack of personal
jurisdiction. See Doc. # 101, at n.1
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I T 1S SO ORDERED.

Janet Bond Arterton, U. S.D.J.

Dat ed at New Haven, Connecticut this 21st day of Mrch, 2001.
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