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DIGEST 

1 . Protest of solicitation's misdescription of surplus 
scrap metal is untimely where protester was aware that 
property was misdescribed and that agency would request 
waiver of liability f o r  the misdescription prior to bid 
opening but did not file a protest with the agency until 
after bid opening. 

2. An agency may award misdescribed surplus property to 
the high bidder where the property is less valuable than 
what was advertised and the high bidder is willing to waive 
its rights under the solicitation's Guaranteed Description 
clause. 

DECISION 

Atlas Pacific Corporation protests the award of a contract 
to Pacific Rim Aluminum, Ltd. under Sale No. 41-8439, 
conducted by the Defense Logistics Agency (DLA), Defense 
Reutilization and Marketing Region-Ogden, for kirksite scrap 
metal. 
cribed the property as kirksite when it was actually 
30 percent lead, DLA should have readvertised the sale, 
rather than awarding to the high bidder who executed a 
waiver acknowledging the misdescription. 

Atlas argues that because the solicitation misdes- 

We dismiss the protest. 

The solicitation, issued on July 9, 1988, incorporated by 
reference the instructions, terms and conditions in the DLA 
"Sale by Reference" pamphlet dated January 1987. 
pamphlet cautioned bidders to inspect the property prior to 
submitting a bid and stated that the property was offered 
"as is" and "where is" with no warranty as to quantity, 
quality, weight or description. 
Guaranteed Description clause that provided, with certain 

This 

It also contained a 



l i m i t a t i o n s ,  t h a t  t h e  p r o p e r t y  d e l i v e r e d  would be a s  
d e s c r i b e d  i n  t h e  s o l i c i t a t i o n  and ,  i f  n o t ,  t h e  p u r c h a s e r  
would b e  e n t i t l e d  t o  a r e f u n d  or  downward a d j u s t m e n t  i n  t h e  
p r i c e .  The government  a lso r e s e r v e d  t h e  r i g h t  t o  v a r y  t h e  
w e i g h t  o f  t h e  p r o p e r t y  d e l i v e r e d  by 25 p e r c e n t .  

Item 53 f o r  which P a c i f i c  R i m ' s  b i d  was a c c e p t e d  was l i s t e d  
i n  t h e  s o l i c i t a t i o n  a s  s c r a p  k i r k s i t e ,  600,000 pounds.  
K i r k s i t e  is a z i n c  a l l o y  t h a t  c o n t a i n s  about 97 t o  98  per -  
c e n t  z i n c .  A f t e r  t h e  s o l i c i t a t i o n  was i s s u e d ,  DLA d i s -  
c o v e r e d  t h a t  t h e  p r o p e r t y  was a p p r o x i m a t e l y  30 p e r c e n t  lead 
by w e i g h t ,  r a t h e r  t h a n  100 p e r c e n t  k i r k s i t e ,  a more v a l u a b l e  
metal t h a n  l e a d .  DLA d e t e r m i n e d  t h a t  r a t h e r  t h a n  wi thdraw 
t h e  p r o p e r t y  f rom sale ,  it would r e q u i r e  t h e  s u c c e s s f u l  
b i d d e r  f o r  t h e  p r o p e r t y  t o  s i g n  a w a i v e r  acknowledging  t h e  
m i s d e s c r i p t i o n  and wa iv ing  any claim a g a i n s t  t h e  government .  
At las  i n s p e c t e d  t h e  p r o p e r t y  b e f o r e  b i d  open ing  and was 
in fo rmed  o f  t h e  m i s d e s c r i p t i o n  and t h e  w a i v e r  r e q u i r e m e n t .  
P a c i f i c  R i m  d i d  n o t  i n s p e c t  t h e  p r o p e r t y  pr ior  t o  b i d  
o p e n i n g  and was n o t  aware o f  t h e  m i s d e s c r i p t i o n .  

DLA r e c e i v e d  e i g h t  b i d s  a t  t h e  Augus t  9 b i d  open ing .  
P a c i f i c  R i m  was t h e  h i g h  b i d d e r  a t  $190,560. A t l a s  was t h e  
t h i r d  h i g h  bidder  a t  $176,394. A t l a s '  b i d  was accompanied 
by  a l e t t e r  s t a t i n g  t h a t  it was b i d d i n g  on 7 0  p e r c e n t  
k i r k s i t e  and  30 p e r c e n t  lead, acknowledging  t h a t  a w a i v e r  
would b e  r e q u i r e d ,  and e m p h a s i z i n g  t h a t  i t s  b i d  would be  
s i g n i f i c a n t l y  h i g h e r  i f  it were b i d d i n g  o n  k i r k s i t e  o n l y .  

On Augus t  15, DLA informed P a c i f i c  R i m  t h a t  it would o n l y  
receive t h e  award i f  t h e  f i r m  a g r e e d  t o  e x e c u t e  a w a i v e r  
acknowledging  t h e  m i s d e s c r i p t i o n .  P a c i f i c  R i m  i n s p e c t e d  t h e  
p r o p e r t y  o n  August  16 and advised DLA t h a t  it i n t e n d e d  t o  
s i g n  t h e  waiver. The f o l l o w i n g  day ,  DLA d i s c o v e r e d  t h a t  t h e  
w e i g h t  o f  t h e  p r o p e r t y  was n o t  600 ,000  pounds a s  a d v e r t i s e d ,  
b u t  850 ,000  pounds.  On Augus t  31, DLA awarded a c o n t r a c t  t o  
P a c i f i c  R i m ,  w i t h  a wa ive r  s p e c i f y i n g  t h a t  t h e  f i r m  
u n d e r s t a n d s  t h a t  i t  may remove o n l y  750 ,000  pounds  o f  t h e  
k i r k s i t e  ( a  25  p e r c e n t  v a r i a t i o n ) ,  and t h a t  t h e  p r o p e r t y  
c o n t a i n s  30 p e r c e n t  l e a d .  

A t l a s  c h a l l e n g e s  t h e  award t o  P a c i f i c  R i m ,  a r g u i n g  t h a t  DLA 
is r e q u i r e d  t o  r e a d v e r t i s e  t h e  sa le  because t h e  p r o p e r t y  
was m i s d e s c r i b e d .  A t l a s '  protest  t h u s  is  based  on an 
a l leged i m p r o p r i e t y  a p p a r e n t  f rom t h e  f a c e  o f  t h e  
s o l i c i t a t i o n - - m i s d e s c r i p t i o n  of t h e  proper ty- -and  was 
r e q u i r e d  t o  be f i l e d  before bid o p e n i n g .  See Bid P r o t e s t  
R e g u l a t i o n s ,  4 C.F.R. s 2 1 . 2 ( a ) ( l )  ( 1 9 8 8 ) .  S i n c e  t h e  
p ro tes t  was n o t  f i l e d  u n t i l  a f t e r  award was made, i t  is 
u n t i m e l y .  
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At las  a r g u e s  t h a t  it had no  r e a s o n  t o  c h a l l e n g e  t h e  misdes- 
c r i p t i o n  before b i d  o p e n i n g  b e c a u s e  it had been  a d v i s e d  by 
t h e  c o n t r a c t i n g  o f f icer  d u r i n g  t h e  s i t e  v i s i t  t o  b i d  on t h e  
a c t u a l  p r o p e r t y ,  and assumed a l l  b i d d e r s  would do  t h e  same. 
A c c o r d i n g  t o  Atlas ,  o n l y  a f t e r  b i d  o p e n i n g  d i d  it h a v e  any 
r e a s o n  t o  q u e s t i o n  w h e t h e r  a l l  b idders  had based t h e i r  b i d s  
on t h e  a c t u a l  p r o p e r t y .  We f i n d  t h i s  a rgument  u n p e r s u a s i v e .  
T h e r e  was no  r e a s o n a b l e  bas i s  for  At las  t o  assume t h a t  a l l  
b i d d e r s  would b i d  based on t h e  a c t u a l  p r o p e r t y .  N o  
amendment t o  t h e  s o l i c i t a t i o n  was i s s u e d  c o r r e c t i n g  t h e  
m i s d e s c r i p t i o n  or r e q u i r i n g  s i t e  v i s i t s  by t h e  b i d d e r s  t o  
a s c e r t a i n  t h e  a c t u a l  c o m p o s i t i o n  of t h e  p r o p e r t y .  I n  
a d d i t i o n ,  t o  t h e  e x t e n t  t h a t  A t l a s  claims it relied on  o r a l  
a d v i c e  from t h e  c o n t r a c t i n g  o f f i c e r  t o  f o r g o  f i l i n g  a 
p r o t e s t ,  s u c h  r e l i a n c e  was u n r e a s o n a b l e .  See West inghouse  
Electric Corp., 8-224492, Aug.  9 ,  1986, 86-2 CPD li 165. 

I n  any  e v e n t ,  A t l a s '  p r o t e s t  is w i t h o u t  merit. A s  
r e c o g n i z e d  s i n c e  t h e  d e c i s i o n  i n  MacDell Corp., 5-156813, 
J u n e  30,  1965, t h e  s t a n d a r d  G u a r a n t e e d  D e s c r i p t i o n s  c l a u s e  
app l i cab le  t o  sa les  c o n f e r s  no  r i g h t s  on anyone  e x c e p t  t h e  
b idder  t o  whom award is made. I n  MacDell, w e  h e l d  t h a t  an  
agency  c o u l d  n o t  p r o p e r l y  r e f u s e  t o  award misdescribed 
s u r p l u s  p r o p e r t y  t o  t h e  h i g h  b idde r  w h e r e  t h e  p r o p e r t y  was 
less v a l u a b l e  t h a n  t h a t  w h i c h  was a d v e r t i s e d  when t h e  h i g h  
b idde r  was w i l l i n g  to  wa ive  i ts r i g h t s  u n d e r  t h e  G u a r a n t e e d  
D e s c r i p t i o n  c l a u s e ,  j u s t  as  a b i d d e r  i n  l i n e  f o r  award may 
be permi t ted  t o  of fe r  terms more f a v o r a b l e  t o  t h e  
gove rnmen t .  3. 
Here, t h e  p r o p e r t y  was a d v e r t i s e d  by DLA a s  k i r k s i t e ,  b u t  
a c t u a l l y  c o n t a i n e d  30 p e r c e n t  lead,  a less v a l u a b l e  metal. 
A t l a s  a r g u e s  t h a t  d u e  t o  a r ise  i n  t h e  pr ice  of z i n c ,  t h e  
p rope r ty  i n c r e a s e d  i n  v a l u e  be tween b id  o p e n i n g  and award ,  
making it a c t u a l l y  more v a l u a b l e ,  r a t h e r  t h a n  less v a l u a b l e ,  
t h a n  when it was a d v e r t i s e d ,  and t h e  h i g h  b i d d e r  t h e r e f o r e  
was n o t  e n t i t l e d  t o  award o f  t h e  misdescribed p r o p e r t y  a f t e r  
e x e c u t i n g  t h e  r e q u i r e d  wa ive r .  DLA d i s a g r e e s ,  a r g u i n g  t h a t ,  
a l t h o u g h  t h e  p r o p e r t y  was misdescribed, b e c a u s e  o f  t h e  
30 percent lead c o n t e n t  it was a c t u a l l y  less v a l u a b l e ,  b o t h  
a t  bid o p e n i n g  and  t h e  date  o f  award, t h a n  t h a t  w h i c h  was 
adver t i sed .  I n  o u r  v iew,  whe the r  t h e  market price f o r  
k i r k s i t e  i n c r e a s e d  or decreased d u r i n g  t h e  p e r i o d  be tween 
b id  o p e n i n g  and  award is i r r e l e v a n t  s i n c e  b idders  assume t h e  
r i s k  o f  market f l u c t u a t i o n s  s u b s e q u e n t  to  bid o p e n i n g .  The 
r e l e v a n t  f a c t  is t h a t  t h e  p r o p e r t y  a c t u a l l y  f o r  s a l e  was of , 
lower v a l u e  t h a n  t h e  p r o p e r t y  as  a d v e r t i s e d  a t  t h e  time it 
was o f f e r e d ,  and t h a t  t h e  h i g h  b i d d e r  was w i l l i n g  t o  accept 
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t h e  proper ty  a s  is, r e l e a s i n g  DLA from l i a b i l i t y  for t h e  
m i s d e s c r i p t i o n .  Under t h e s e  c i r c u m s t a n c e s ,  t h e  award to 
P a c i f i c  R i m  was proper .  

T h e m e s t  is d i s m i s s e d  

A s s o c i a t e  General  C u n s e l  P 
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