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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

FREDERI CK G BRADLEY, Conpl ai nt of Di scharge
COVPLAI NANT Discrimnation or Interference
V.
BELVA COAL COVPANY Docket No. WEVA 80-708-D
RESPONDENT MSHA Case No. HOPE CD 80-68

Bel va Coal M ne
SUPPLEMENTAL DECI SI ON AND ORDER

On February 11, 1981, | issued a decision finding that
Respondent had unl awful |y di scri m nated agai nst Conpl ai nant in
violation of 0105(c) of the 1977 Mne Act, 30 U S.C. [0815(c).
The parties were unable to agree on the relief due, so further
subm ssions were ordered. The nonetary award herein covers the
peri od June 12, 1980 through April 10, 1981

Since the initial decision, the Conm ssion has issued
Secretary of Labor ex rel. Robinette v. United Castle Coal Co.
Docket No. VA 79-141-D (April 3, 1981), which further sharpens

the contours of [0105(c). It is now plain that the Pasula (FN. 1)
anal ysis should be applied to every discrimnation case. For the
sake of clarity, then, I will summarize the manner in which the

Pasul a tests have been applied to the evidence in this case.

The Weight to be Accorded the Decision of the West
Virginia Coal Mne Safety Board of Appeals

During the course of these proceedi ngs, Respondent noved for
summary deci si on based on a deci si on adverse to Conpl ai nant
i ssued by the West Virginia Coal Mne Safety Board of Appeals.
Conpl ai nant' s cause of action before that tribunal was
essentially the same cause of action he has presented here. The
noti on was denied, for the reasons set forth in ny order of
January 12, 1981. However, the transcript of the hearing before
the Board and the Board' s decision were adnmtted as evidence at
t he heari ng.

The weight to be given this evidence is controlled by the
factors outlined in Pasula, supra, at 2795. Based on these
factors, | find that the Board' s decision is entitled to no
wei ght, because there are essentially no reasons to explain it.
Wt hout knowi ng how t he Board eval uated the testinony or applied
the law, | think any deference to its decision would be
unjustifiable.
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The Pasul a Anal ysi s

1. Did Bradley Engage in Protected Activity?

Four witnesses testified that Bradley often conplained to
his superiors about unsafe practices in the mne. On June 11 and
12, 1980, a Federal inspector visited the mne and issued a
nunber of citations and orders. In particular, he directed
Respondent to renmpve the damaged portion of a trailing cable and
install a permanent splice. The cable was tagged but was not
| ocked out. Conpl ai nant began to hang the cable so a scoop could
pass. Larry Davis then told Conplainant not to hang the cable and
sinmply to allow the scoop to run over it. Conplainant refused to
conmply with this order.

The controlling standard i s whether Conpl ai nant had a good
faith, reasonable belief that there was a hazardous condition and
whet her he reacted in a reasonable manner to that belief.

Robi nette, supra, at 10. Conplai nant honestly believed that
runni ng over the cable was hazardous. This belief was reasonabl e
since the cable was damaged and coul d have been further danaged
by the scoop. Although the cable was tagged and de-energized, it
was still connected to a power source and a m ning machine. |f
it becane energized accidentally, it could have seriously harned
anyone touching it. The risk of harmwuld be significantly

i ncreased by further danage to the cable. Conplainant reacted
reasonably by refusing to so increase the risk. H s refusal led
to only a nodest delay in the performance of his duties while he
hung t he cabl e.

2. Was the Discharge Mitivated in Part by the Protected Activity?

Respondent was clearly aware of Conpl ainant's protected
activity. Since the discharge followed so closely on his refusa
to allow the scoop to run over the cable, such refusa
unquestionably figured in the decision to discharge.

3. Was the Discharge Mtivated in Part by Unprotected Activity?

Respondent introduced evi dence that Conplainant did not
comply with an order to bring a tape nmeasure and argues that this
precipitated the discharge. It is clear, however, that this, in
itself, is not a case of egregious m sconduct, and that discharge
was a totally disproportionate sanction

4. Wul d Bradl ey have been Discharged for the Unprotected Activity Al one?

The testi nony suggests that personality differences played a
significant role in the decision to discharge. The only specific
acts of m sconduct alleged by Respondent, however, were the
refusal to have the scoop run over the cable and the refusal to
bring a tape neasure. | conclude fromall the testinony that the
refusal to let the scoop run over the cable was the key event.
This act of defiance and the substantial burdens placed on
conpany personnel by the Federal inspector becanme intertw ned in
Larry Davis's mind. Conplainant's discharge finally expressed the



di ssatisfaction and resentment which had been buil di ng agai nst
himfor months. | find that the isolated refusal to get a tape

nmeasure, under the circunstances, would not have provoked the
di scharge by itself.
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Monet ary Award

The parties were unable to agree on the anount due under
par agraphs 2 and 4 of ny order of February 11, 1981. They have
suppl i ed argurment and docunentation to support their positions
and, having considered them | make the follow ng rulings on each
item

The back pay provisions of 00105(c), |ike the correspondi ng
provisions of Title VIl of the Civil R ghts Act, appear to be
nodel ed on [010(c) of the National Labor Relations Act, 29 U S. C
0160(c). C. Al bemarle Paper Co. v. Mbody, 422 U S. 405, 41
(1975). Questions arising under it should therefore be resol ved
by reference to NLRB precedent. 1d. The general rule is that
back pay is the difference between what the enpl oyee woul d have
earned but for the wongful discharge and his actual interim
earnings. OCAWv. NLRB, 547 F.2d 598 (D.C. Gr. 1976). In
practice, this neans gross pay mnus net interimearnings equals
t he award. Respondent, of course, is responsible for conplying
with applicable state and Federal |aws on w thhol ding. Cf.
Social Security Board v. Nierotko, 327 U. S. 358 (1946).

Conpl ai nant cl ai ns gross back pay of $ 25358. 82.
Respondent's conputati ons show that $ 25450 is due. Respondent's
figure is better docunented and will be accepted. Conpl ai nant
asserts that he earned $ 1850 whil e enpl oyed el sewhere during the
peri od. Respondent places the figure at $ 5800.

Respondent has proved net earnings of $ 1300.12 from Uni aj ax
M ning. Uniajax also paid a $ 2000 "cash advancenent" to
Conpl ai nant. Conpl ai nant asserts that the latter was nonthly
sal ary and subject to wi thholding, so the net received was $
1300. 12. Respondent al so contends that Conpl ai nant earned $ 1800
at Msty Coal. However, Respondent does not specify whether this
is net or gross pay. Therefore, only the $ 600 actually received
by Conpl ainant will be deducted. Total interimearnings were $
3200. 24.

Unenpl oynment and ot her public benefits received by
Conpl ai nant, states Respondent, anmount to $ 8099. But these
benefits, unlike interimearnings, nmay be recoverable under state
law. |If Conpl ainant has perpetrated a fraud on the State of West
Virginia, as Respondent alleges, it is a problemfor that state,
not this Comm ssion, to correct. In any event, the weight of
aut hority persuades ne that public benefits should not be
deducted froma back pay award. WIson and Runmel v. Laurel
Shaft Const. Co., 2 FMBHRC 2623 (Septenber 12, 1980); Neal wv.

Boi ch, 3 FVMBHRC 443, 453 (February 12, 1981); NLRB v. Pan Scape
Corp., 607 F.2d 198 (7th Cir. 1979); Marshall v. Goodyear Tire
and Rubber Co., 554 F.2d 730 (5th Cr. 1977). The benefits
recei ved by Conplainant will not be deducted.

Conpl ai nant cl ai ms rei nbursement of $ 90 for the transcri pt
of the hearing before the West Virginia Board. | deny his claim
for this expense but award $ 60.60, the cost of the transcript in
t he Conm ssion hearing, and court costs of $ 18.90.
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Respondent argues that Conplainant did not "incur" any attorneys
fees within the neaning of 0105(c)(3) and therefore attorneys
fees should not be awarded. | cannot adopt this construction of
the statute. In awarding attorneys fees to successfu
conpl ai nants, Congress intended that the costs of litigation not
prevent them fromvindicating their rights. The Seventh Grcuit,
applying the Cvil R ghts Attorneys Fees Awards Act of 1976,
squarely faced the question whether publicly funded |l egal clinics
could recover attorneys fees:

It is true that the prospect of attorneys fees does not
di scourage the litigant frombringing suit when the

| egal representation is provided w thout charge. But
the entity providing the free I egal services will be so
di scouraged, and an award of attorneys fees encourages
it to bring public-mnded suits when so requested by
litigants who are unable to pay. Thus an award of
attorneys fees to the organi zation providing free | ega
services indirectly serves the same purpose as an award
directly to a fee paying litigant.

Mary and Crystal v. Ransden, 635 F.2d 590, 602 (7th Cr. 1980),
quot i ng, Brandenburger v. Thonpson, 494 F.2d 885, 889 (9th Cir.
1974).

Counsel for Conplainant clains fees in the anount of $ 1485,
24 3/4 hours at $ 60 per hour. Although the tine spent is
chal | enged by Respondent, counsel has not provided any
docunent ati on of the hours spent. The hearing took approxi mately
7 hours, and | conclude that an additional 14 hours were
necessarily spent on the case and will award $ 1260 as attorneys
f ees.

The total anount of the award is $ 23589.26. The figure was
derived as foll ows:

G oss back pay due $ 25450. 00
I nteri mearnings 3200. 24
Subt ot al 22249.76
Transcri pt $ 60. 60
Court costs 18. 90
Attorneys fees 1260. 00
Subt ot al 1339. 50
Tot al 23589. 26
ORDER

Respondent shall pay to counsel for Conplainant the sumof $
22249.76 within 30 days of the date of this order, |ess anounts
wi t hhel d pursuant to state and Federal |aw. Respondent shal
al so pay to counsel for Conpl ai nant
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the sumderived by applying a rate of 12 per cent(FN. 2) interest
to the net back pay award after wi thholding, and $ 1339.50 for
costs and fees. Counsel for Conplainant shall retain $ 1339.50
and shall disburse the bal ance to Conpl ai nant.

James A. Broderick

Chi ef Admi nistrative Law Judge
AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAASAAAAL
~FOOTNOTE_ONE

1 Secretary of Labor ex rel. Pasula v. Consolidation Coa
Co., 2 FMSHRC 2786 (Cctober 14, 1980).

~FOOTNOTE_TWOD

2 This is the current adjusted prinme rate used by the
I nternal Revenue Service for underpaynents and overpaynents of
tax. Rev. Ruling 79-366. The NLRB al so uses this figure to
conpute interest on back pay awards. Florida Steel Corp., 231
N.L.R B. No. 117, 1977-78 CCH NLRB Para. 18, 484.



