THISOPINION ISNOT
CITABLE

ASPRECEDENT OF Mai | ed: 9/ 11/ 03
THE TTAB Paper No. 9

ej s

UNI TED STATES PATENT AND TRADEMARK OFFI CE

Trademark Trial and Appeal Board

In re The New Zeal and M croCreanery, |Inc.

Serial No. 76/ 397, 967

Stanley B. Kita of Howson and Howson for The New Zeal and
M croCreanery, Inc.

Steven Foster, Trademark Exam ning Attorney, Law Ofice 106
(Mary Sparrow, Managi ng Attorney).

Bef ore Seeherman, Walters and Drost, Adnministrative
Trademar k Judges.

Opi ni on by Seeherman, Adm nistrative Trademark Judge:

The New Zeal and M croCreanery, Inc., a Delaware
corporation, has appealed fromthe final refusal of the
Trademar k Exami ning Attorney to register KIW’'S for
“restaurant services featuring non-al coholic beverages and
dessert products.” The application, which was filed on
April 19, 2002, is based on an asserted bona fide intention

to use the mark i n comrerce.
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Regi stration has been refused pursuant to Section
2(e)(1) of the Trademark Act, 15 U. S.C. 1052(e)(1), on the
ground that applicant’s mark is nerely descriptive of its
services. Specifically, the Exam ning Attorney asserts
that KIW’S is a nere msspelling of “kiwis,” and this term
describes itens available as part of applicant’s restaurant
servi ces.

Bot h applicant and the Exam ning Attorney have filed
briefs. An oral hearing was not requested.

A mark is nmerely descriptive if it immedi ately conveys
i nformati on concerning a quality, characteristic, function,
ingredient, attribute or feature of a product or service.
It is sufficient if it describes a single, significant
quality, feature, function, etc. 1In re Venture Lending
Associ ates, 226 USPQ 285 (TTAB 1985).

Appl i cant has explained that kiwi fruit will not be a
significant ingredient in nenu selections inits
restaurants. Al though acknow edging that kiwi fruit nmay be
used as an ingredient, a topping or a flavoring, in the
sanme manner as any other fruit, “such availability wll be
incidental.” Response filed Cctober 14, 2002.

Based on applicant’s explanation of its services, we
cannot say that the O fice has established that kiwi fruit

describes a significant feature of applicant’s services.
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In this respect, the situation resenbles that in In re The
Regi stry Hotel Corporation, 216 USPQ 1104 (TTAB 1983), in
whi ch LA CHAMPAGNE was found to be not nerely descriptive
of restaurant services because it did not serve to inform
custoners that chanpagne was served in that applicant’s
restaurants. And this situation differs fromthat inlInre
Pencils, 9 USPQ2d 1410 (TTAB 1988) because kiwi fruit is
not a specific itemthat will be sold by applicant inits
restaurants, conpared to the pencils that were a product
line of a stationery and office supply store.

More inmportantly, we do not believe that the mark
KIW’”S will be viewed by consuners as the equival ent of
“kiw fruit.” KIW’'S, of course, is the possessive form of
the word “kiwi.” The reference to a fruit in a possessive
formis certainly an odd usage. However, the term“Kiw”
also refers to “flightless, ratite birds of the genus
Apteryx, of New Zealand,” and to “a New Zeal ander.”! The
| atter neaning al so appears in one of the NEXIS excerpts
submtted by the Exam ning Attorney, which nentions
“celebrating her first birthday with the fanous Kiw

dessert, Pavlova.” “Contra Costa Sun,” January 23, 2002.

! These definitions, fromthe Random House Unabri dged
Dictionary, 2d ed. © 1987, were made of record by the Exam ning
At t or ney.
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Because either of the |atter neanings nmake nore sense for
t he possessive formof KIW'S, consuners are likely to
ascri be such neanings to applicant’s mark, rather than the
meani ng of kiwi fruit. Further, although not part of
applicant’s tradenmark, we note that applicant’s corporate
name i s The New Zeal and M croCreanery, Inc., and that its
corporate logo features a picture of a kiwi bird. This
gi ves further support to our view of the neaning of
applicant’s mark with respect to the identified services.

We agree with the Exam ning Attorney that one cannot
register a nerely descriptive termsinply by m sspelling
it. However, in this case, consuners will not regard
KIW'S as a nere msspelling of KIWS; rather, the
possessive formof the termchanges its neaning, so that it
will not be perceived as a reference to the fruit.

Finally, to the extent that there is any doubt on the
i ssue of whether applicant’s mark is nerely descriptive of
its identified services, it is well established that such
doubt nust be resolved in favor of applicant. See In re
The Gracious Lady Service, Inc., 175 USPQ 380 (TTAB 1972).

Deci sion: The refusal of registration is reversed.
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