IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

J. PLATER- ZYBERK, JR. PH. D : ClVIL ACTI ON
V. :

CHARLES ABRAHAM ROBERT VI TO,

ARTHUR WERNER, LEE SCHWARTZ,

ELCOM TECHNOLOGE ES CORP., and ;
VI DECCOM | NC. : NO. 97-3322

VEMORANDUM AND FI NAL JUDGVENT

HUTTON, J. February 17, 1998

Presently before the Court are the Mdtions of Defendants
Robert Vito, Arthur Werner, Lee Schwartz, Vi deoCom Inc., and El com
Technol ogies Corp. to Dismiss Plaintiff’s Conplaint, Plaintiff J.
Pl at er- Zyberk, Jr.’s Menoranda in Qpposition, and the parties’
various suppl enentary nenoranda and replies. For the foregoing

reasons, the Defendants’ Motions are granted.

| . BACKGROUND

In this action, J. Plater-Zyberk (“Plaintiff”) clains his
former business partner Charles Abraham (“Abrahant) and Arthur
Werner (“Werner”), Lee Schwartz (“Schwartz”) and Robert Vito
(“Vito”)--Abrahanmis | awers and accountant--conspired to defraud
him of a 50% interest in a corporation and its intellectual
property. According to the Conplaint, the defendants manufactured
a fraudulent basis on which to exclude him and then
m sappropriated the intellectual property to a corporation they

formed anong thenselves. This conduct, he clains, constitutes a



vi ol ati on of the Racketeer I nfluenced and Corrupt Organi zati ons Act
(“RICO), 18 U S.C. 88 1962(c) & (d) (1994), and gives rise to
liability for conversion, breach of contract, and intentional
interference with contractual relations under Pennsyl vania | aw.
According to his Conplaint, plaintiff is an expert in
managenent and econom cs, and joined with Abrahamto forma start-
up conpany based on Abrahami s proprietary technology. At the tine
of the negotiations, Abraham had several patents and patents
pendi ng for technol ogy that woul d enabl e comuni cati on over | ocal
powerlines (the “Powerline Technol ogy”). In April 1992, the
parties began wor ki ng toget her wi thout a fornmal agreenent to govern
their relationship. On August 3, 1992, they entered intoawitten
contract to forma new corporation in which each woul d have a 50%
interest. As consideration, Abrahamwas to assign the corporation
his rights inthe Powerline Technol ogy and plaintiff was to provide
it with managenent and fundrai sing services. On Septenber 7, 1992,
the parties entered into a witten nodification in which they
agreed that, instead of form ng a new corporation, plaintiff would
take a 50% i nterest and several officer and director positions in
Abraham s pre-existing corporation, Abraham Conmuni cation, Inc.
(“Abcont). Plaintiff clains he worked diligently to create a
busi ness organi zati on capabl e of reducing Abrahanis ideas into a
sel | abl e product. Abraham however, failedto assignthe Powerline
Technol ogy over to Abcom The parties also never executed a

proposed sharehol ders agreenent.



Abraham first retained | awyers Wrner and Schwartz in early
1993. They were friends and associates of accountant Vito.
According to the Conplaint:

Beginning in approximately April 1993 and

continuing until today, Defendants Abraham

Werner, Schwartz and Vito entered into a

schene, plan, and conspiracy and engaged in a

course of conduct to deprive Plaintiff of his

rightful ownership of Abcomand the financi al

benefits flowing fromthe devel opnent of its

concept s, t echnol ogy, trade secrets and

business and to divert such ownership and

financial rewards to thenselves and others

affiliated with them
(Conpl. at ¥ 20). Under the alleged schene, Werner and Schwart z
advi sed Abraham that he could oust plaintiff and forma new and
separ ate business based on the unassigned Powerline Technol ogy.
Thi s schene was carried out between July and Decenber, 1993 in the
fol | owi ng manner.

In July 26, 1993, Werner infornmed plaintiff by letter and fax
t hat Abraham was concerned about plaintiff’s inability to raise
funds. Intheletter Werner i nposed an ultimatum unless plaintiff
rai sed $1, 000, 000. 00 dollars for Abcom by Septenber 1, 1993, on
terms favorable to Abraham Abraham would termnate his
relationship with plaintiff. Plaintiff clainms that this was an
unfair extra-contractual requirenment, designed as a pretext to
support his later “termnation.” In subsequent letters to
plaintiff, dated August 2, 3, 6, and 10, Werner restated this
position. Finally, according to the Conplaint, on Septenber 17,

1993, Abraham “wote to Plaintiff purporting to relieve Plaintiff
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of certain of his positions with Abcombased on an al | eged speci al
nmeeting of sharehol ders and directors on Septenber 17, 1993.”
(Conpl. at § 34). 1In fact, the letter stated:

In ny capacity as the President of ABCOMV |
hereby relieve you of all duties with regard
to ABCOM Effective imrediately, your
services to ABCOM are no | onger desired.

YOU ARE HEREBY | NSTRUCTED THAT YOU ARE TO NO
LONGER HOD YOURSELF OUT TO THE PUBLIC AS
BEI NG ASSOCI ATED WTH ABCOM | F YOU CONTI NUE
TO DO SO, __APPROPRIATE LEGAL ACTION WLL BE
TAKEN.

YOU ARE FURTHER HEREBY |NSTRUCTED NOI' TO
COMVUNI CATE W TH ANY | NDI VI DUAL OR CORPORATE
ENTI TY ASSOCI ATED WTH ABCOM | F YOU DO SO,
APPROPRI ATE LEGAL ACTI ON W LL BE TAKEN.

(Def. Robert Vito's Mot. to Dismss at Ex. 8). In his Conplaint,
plaintiff argues that Abraham| acked authority to “termnate” him
under Pennsylvania corporation |aw, because plaintiff was a 50%
shar ehol der, officer, and director. Nevertheless, thisletter gave
plaintiff notice of Abrahamis intention to do so.

According to the Conplaint, tw weeks before issuing the
termnation letter, on Septenber 3, 1993, Abrahamentered into a
shar ehol ders agreenent with Vito under which the parties becane
joint shareholders of a newy organized entity called Elcom
Technol ogies, Inc. (“Elconf). According to the Conplaint, Vito
soon transferred substantial stakes in Elcom to Wrner and
Schwart z. The defendants never notified plaintiff of Elconms
exi stence, and plaintiff asserts that they took affirmative steps
to keep others with know edge about the newentity fromdi scl osi ng

it to him Apparently to avoid contact with plaintiff, Abraham
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abruptly noved to Virginia w thout a forewardi ng address. Finally,
pursuant to a Decenber 23, 1993 Enploynent Contract, Abraham
assigned Elcomhis “entire interests in all of his patents and all
of his patent pendings.” Thus, the defendants achi eved t he ai mof
the alleged RICO conspiracy--the usurpation of the Powerline
Technol ogy--seven to nine nonths after allegedly hatching the plan
in April, 1993.

Since the events of |ate 1993, the Conpl ai nt states, El comhas
obtained financing through private securities offerings, and
pursued the devel opnent and narketing of products based on the
Power | i ne Technol ogy. According to the Conplaint, Elcomsolicited
private investors through private placenment nenoranda dated
February 22, 1994, Decenber 22, 1994, July 28, 1995, and Decenber
23, 1996. According to these docunents, El comhas acquired all of
the assets and liabilities of Abcom The docunents al so state that
Abcomwas i n negotiations wth a “consultant,” and deny that it had
any enforceable obligations to him Finally, Elcomhas had sone
success in its devel opnent and marketi ng of products based on the
Power | i ne Technol ogy. According to Elconms Decenber 23, 1996
Private Pl acenent Menorandum the conpany had a net sal es of over
$500, 000 for the nine nonth period endi ng Septenber 10, 1996.

Plaintiff filed his Conplaint on My 9, 1997. In it he
charges the defendants with violating RICO 88 1964(c) and (d)
(Count ). In addition, he charges the defendants variously with
conversion (Count 1I1), breach of contract (Count 1I11), and

intentional interference with contractual rel ati onship (Count IV).
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Al'l of the individual parties are Pennsylvani a resi dents and all of
t he corporate defendants are Pennsyl vani a corporati ons. (Compl .
1 3-8). Therefore, the only basis for federal jurisdictionis 28

U S.C. § 1332 (1994) and 28 U.S.C. § 1367 (1994).

1. DI SCUSS| ON

A. Standard of Revi ew

The defendants nove to dismiss plaintiff’s Conplaint for
failure to state a claimunder Rule 12(b)(6) of the Federal Rules
of Civil Procedure. The purpose of a notionto dismss is to test

the | egal sufficiency of the conplaint. See Sturmv. dark, 835

F.2d 1009, 1011 (3d GCir. 1987). Wen deciding a notion to di sm ss,
t he Court nust accept all of the plaintiff’s factual all egations as

true and draw all reasonable inferences inits favor. See Jordan

v. Fox, Rothschild, OBrien & Frankel, 20 F.3d 1250, 1261 (3d Gir.
1994) . This indul gence is not absolute, however, and “I egal
concl usi ons, deductions or opi hi ons couched as factual allegations

are not given a presunption of truthful ness.” Governnent Guarantee

Fund v. Hyatt Corp., 955 F. Supp. 441, 448 (D.V.l. 1997) (citing

Fleming v. Lind-Waldock & Co., 922 F.2d 20, 23 (1st Gr. 1990)).

The Court may only grant the notionif, after view ng the conpl ai nt
in the light nost favorable to the plaintiff, “it appears beyond
doubt that the plaintiff can prove no set of facts in support of

his claimwhich would entitle himto relief” under the applicable

law. Conley v. G bson, 355 U S. 41, 45-46 (1957); ALA, Inc. v.
CCAIR, Inc., 29 F.3d 855, 859 (3d Cir. 1994).
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Because a notion to dismss is neant to test a conplaint’s
| egal sufficiency, as opposed to its basis in fact, courts
generally limt their consideration to the conplaint, exhibits
attached to the conplaint, and matters of public record. See Foust

v. FMC Corp., 962 F. Supp. 650, 651-52 (E. D.Pa. 1997). To prevent

abuse of the Rule 12(b)(6) standard, however, the Third Circuit
establ i shed an exception for certain inportant docunents:

a court may consi der an undi sputedly authentic
docunent that a defendant attaches as an
exhibit to a notion to dismss if the
plaintiff’s clainms are based on t he docunent.
Ot herw se, a plaintiff wth a legally
deficient claim could survive a notion to
dismss sinmply by failing to attach a
di spositive docunent on which it relied.

Pensi on Guaranty Corp. v. \White Consol. Indus., Inc., 998 F.2d

1192, 1196 (3d Gir. 1993), cert. denied, 114 S.Ct. 687 (1994)

(citation omtted). It is fair to consider the extrinsic docunent
Wi t hout converting the notion into one for summary judgnent, the
Court reasoned, because a plaintiff who has relied on a docunent in
his conplaint is on notice that it m ght be used against him See
id.

Courts have relied on Pension Guaranty in many cases to

consider material that a plaintiff has referenced in the conpl ai nt

but neglected to provide. For exanple, in Dykes v. South Eastern

Pennsyl vani a Transp. Auth., 68 F.3d 1564, 1567 n.3 (3d Cr. 1995),

cert. denied, 116 S.Ct. 1343 (1996), the Third G rcuit considered

a SEPTA collective bargaining agreenent--omtted from the

plaintiff’s conplaint--in determ ning whether it had reasonable

- 8 -



suspi cion to support a mandatory body fluids test. Simlarly, in
Foust, 962 F. Supp. at 652, the Court considered the civil rights
plaintiff’s right-to-sue letter, noting that she relied onit to
prove her case and did not question its authenticity. See also

Klein v. Boyd, 1996 W. 230012, *7 (E.D.Pa. May 3, 1996); Johnakin

v. Gty of Philadelphia, 1996 W. 18821, *7 (E.D.Pa. January 18,

1996); J/H Real Estate, Inc. v. Abramson, 901 F. Supp. 952, 954
(E.D.Pa. 1995). It is therefore well established that a court may
consider omtted docunents where their content and neaning are
central to the plaintiff’'s conplaint.

In this case, the Conplaint refers to, and describes w thout
appendi ng, a nunmber of docunents, including: (1) the August 3,
1992 contract between plaintiff and Abraham (Conpl. at Y 12), (2)
the letters from Werner to Plaintiff dated July 26, 1993, and
August 2, 3, 6, and 10, (id. 9T 21-23), and (3) the Septenber 17,
1993 termination letter from Abraham to plaintiff, (id. 9§ 34).
Def endants Vito, Werner, and Schwart z have appended t hese docunent s
as exhibits to their notions, and rely on themin their argunents.
Plaintiff has not questioned their authenticity. Also, the content
of the docunents is integral to PA's clains. As noted above, the
August 3, 1992 contract is the very basis of plaintiff’s claimto
ownership of Abcom and the Powerline Technol ogy. Li kew se,
plaintiff relies on the August and Septenber 1993 letters noted
above to establish predicate acts of mail fraud for his RICOclaim
(1Ld. 19 21-24, 46). The Court finds that these docunments are

integral to the Conplaint, and therefore fall wthin the Pension
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GQuaranty exception. See In re Donald Trunp Secs. Litig., 7 F.3d

357, 368 n.9 (3d Cir. 1993), cert. denied, 114 S.Ct. 1219 (1994)

(finding that the district court properly consi dered t he prospectus

that forned the basis of the plaintiffs’ conplaint).?®

B. The RICO d ai m

Plaintiff prem ses federal jurisdiction on Count | of his
conplaint, the RICO count. Under RICO “[a]ny person injured in
hi s busi ness or property by reason of a violation of [RICQ section
1962" may bring a civil action for treble damages. Section 1962
sets forth four types of prohibited activities that give rise to
RICO liability. Subsection (a) outlaws the use of funds obtained
t hrough a pattern of racketeering activity or by the collection of
an unlawful debt to acquire an interest in, or operate, a
legitimate business enterprise affecting interstate conmerce.
Subsection (b) outlaws the enpl oynent of such racketeering conduct
or proceeds to “acquire or maintain, directly or indirectly, any
interest in or control of any enterprise” affecting interstate
conmer ce. Id. 8§ 1962(b). Subsection (c) outlaws “any person
enpl oyed by or associated with any enterprise” affectinginterstate
comrerce from “conduct[ing] or participat[ing], directly or
indirectly, in the conduct of such enterprise’ s affairs through a
pattern of racketeering activity or the collection of an unl awf ul

debt .” Finally, subsection (d) makes it unlawful for any person

Yn any case, plaintiff assents to the Court’s use of these docunents
for the purpose of the defendants’ Mdttions to Disnmiss. (See Pl.’s Mem in
Qop. to Def. Vito's Mot. to Dismiss at 4 n.5).

- 10 -



to conspire to violate any of provisions of subsections (a), (b),

or (c). See Kehr Packages, Inc. v. Fidelcor, Inc., 926 F.2d 1406,

1411 (3d Gr.), cert. denied, 501 U S 1222 (1991).

To nmake out a claimunder any of these theories, a plaintiff
nmust al so prove that the defendants conducted the affairs of a RI CO
enterprise through a “pattern of racketeering activity.” 18 U. S. C
8§ 1962. Section 1961(1) enunerates a nunber of predicate acts that
may constitute “racketeeringactivity” for Rl COpurposes, including
any act indictible as mail or wwre fraud under 18 U . S.C. 88 1341,
1343 (1994). Section 1961(5) states that a pattern of racketeering
activity “requires at | east two acts of racketeering activity, one
of which occurred after the effective date of the chapter and the
| ast of which occurred wwthin ten years (excluding any period of
i nprisonnent) after the comm ssion of a prior act of racketeering
activity.” But the courts have held that the nere allegation of

two predicate acts is not enough. See H J., Inc. v. Northwestern

Bell Tel ephone Co., 492 U S. 229, 236-39 (1989). To prove a

pattern of racketeering activity, a plaintiff “nust show that the
racketeering predicates are related, and that they anount to or
pose a threat of continued crimmnal activity.” ld. at 239

(enphasis in original); see Tabas v. Tabas, 47 F.3d 1280, 1292 (3d

Cr.), cert. denied, 515 U S. 1118 (1995). Thus, “a short-term

schenme threatening no future crimnal activity wll not suffice.”

Kehr, 926 F.2d at 1412.



1. Predicate Acts

In determ ning the sufficiency of a RRCOclaim the Court nust
first ook to the predicate acts of racketeering activity. See
Kehr, 926 F.2d 1414. 1In this case, Plaintiff alleges a nunber of
violations of the mail and wire fraud statutes, 18 U.S.C. 8§ 1341,
1343. To prove a violation of the mail fraud statute, a plaintiff
must show t hat t he def endant enpl oyed the U.S. mails in furtherance

of a schene or artifice to defraud. See Schnmuck v. United States,

489 U. S. 705, 715 (1989); F/V Robins Nest, Inc. v. Atlantic Marine

Diesel, Inc., 1994 W 5945932, *6 (D.N. J. Cctober 24, 1994). The

mailing itself need not be fraudul ent. A so-called “innocent
mailing” will suffice if “incident to an essential part of the
schene.” Schnuck, 489 U. S. at 711. But while the nmailing need not
be fraudul ent itself, the overall schenme “nust involve sone sort of
fraudul ent m srepresentation or om ssion reasonably cal culated to
decei ve persons of ordi nary prudence and conprehensi on.” Kehr, 926

F.2d at 1415 (quoting United States v. Pearlstein, 576 F.2d 531,

535 (3d Gr. 1978)). The sane standards apply to the wire fraud

statute, which is essentially identical. See Leonard A. Fei nberg,

Inc. v. Central Asia Capital, 974 F. Supp. 822, 849 (E.D. Pa. 1997).

In his Conplaint, plaintiff alleges that the defendants
carried out a schene to deprive himof his interest in Abcom and
t he Powerline Technol ogy. But nowhere does he allege that the
def endant s fraudul ently i nduced hi mto change his position, or that
he reasonably relied on any such fraud. Plaintiff alleges that in

August - Sept enber 1992 he and Abraham contracted that plaintiff
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woul d own a 50% share of Abcom and that Abraham woul d assign his
patents to Abcom in exchange for plaintiff’s services. (See
Conpl. at ¢ 13). He does not allege that Abraham fraudul ently
m srepresented his intentions at that tinme to induce plaintiff to
perform work for Abcom Rather, plaintiff alleges that severa

nmonths later, in April 1993, the defendants devel oped a schene to
deprive himof his contractual and property rights--essentially to
break the contract. (l1d. at § 20). Next, plaintiff alleges that
various defendants mailed and wwred himthe series of |letters that
culmnated in his Septenber 17, 1993 “term nation.” Al though the
Conpl ai nt characterizes these letters as “fraudulent,” the Court

cannot credit this conclusory allegation as true. See Governnent

Guar ant ee Fund, 955 F. Supp. at 448. While the letters do demand

that plaintiff nmeet certainrequirenents to avoid term nation, they
are not deceptive. Instead they baldly assert an ultimatum that
he woul d be excluded unless he produced $1 mllion by Septenber
1st. (See Conpl. at T 23). Indeed the entire schene, while

possi bly treacherous, I|acks fraudulence entirely. Abr aham s

Septenber 17 letter was the clearest possible statenent of his
intention to break his relationship with plaintiff. The only
deception Plaintiff can point to is the defendants’ secret
formati on of Elcom and assignnent of Abrahanmis patents to it on
Decenber 23, 1993, but plaintiff does not claimthe def endants had
a duty to disclose the formation of Elcom and the assignnent
occurred after the defendants had al ready achi eved their goal of

forcing plaintiff out of the business.
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Finally, even if the alleged schene and the series of 1993
letters anobunted to mail or wire fraud, the subsequent Elcom
private placenent nenoranda would not fall wthin the schene
because they occurred after the schene had reached fruition, see

United States v. Cross, 128 F.3d 145, 150 (3d Cr. 1997) (quoting

United States v. Tarnopol, 561 F.2d 466, 471-72 (3d Cr. 1977)),

and did not operate to lull plaintiff, see United States v. Coyl e,
63 F.3d 1239, 1245 (3d Cir. 1995). “[Mailings taking place after
the object of the schenme has been acconplished, or before its
acconpl i shnment has begun, are not sufficiently closely related to
the schene to support a mail fraud prosecution.” Cross, 128 F. 3d
at 150 (quoting Tarnopol, 561 F.2d at 471). Here, the schene’'s
obj ect was acconpli shed when Abrahamsent his Septenber 17 letter,
or at the very | atest when he assi gned the Powerline Technol ogy to
El comon Decenber 23. Abrahamis letter gave Plaintiff clear notice
of Abrahamis intention to exclude him from the business.
Plaintiff’s harm was the loss of his contractual and property
rights in Abcom which occurred in advance of the first private
pl acenment nenorandum issued February 22, 1994. (See Conpl. at ¢
38) . Because the defendants had al ready achieved their object
before the private placenents, the schenme’s conpletion did not

depend on these mailings. See Raynond v. Borken Truckorama, 1990

W 112103, *2 (E.D.Pa. August 3, 1990) (plaintiff’s post sale
mai |l ing of checks to defendant not essential to schene because

mai | i ngs occurred after fraudul ent transacti on was consummat ed) .



I n sone cases

Even mailings made after the fruits of the
schenme have been received may cone within the
statute when they are designed to lull the
victine into a false sense of security,
postpone their wultimte conplaint to the
aut horiti es, and t herefore make t he
apprehension of the defendants less likely
than if no mailings had taken place.

Coyle, 63 F.3d at 1244-45 (quoting United States v. Otto, 742 F. 2d

104, 108 (3d Gir. 1984), cert. denied, 469 U S. 1196 (1985).

Plaintiff argues that the private placenent nenoranda fit this
descri ption. But plaintiff also acknow edges that he never
recei ved or knew about the offending private placenent nenoranda.
(See Conpl. at ¢ 38; Pl.’s Mem in Qpposition at 11-12).
Therefore, he cannot possibly maintain that the nmenoranda |ulled
him into believing that things were not amss, as the lulling
t heory assunes that the plaintiff actually see or know about the

letter. See, e.qg., Coyle, 63 F.3d at 1245 (defendant executive

lulled health care benefits fund by nmailing false financial

schedules); United States v. Ruuska, 883 F.2d 262, 264-65 (3d Cir.

1989) (defendant sent investors explanatory letter to prevent
suspi ci on about his use of their funds). |In any case, plaintiff
cannot claimthat these private placenent nmenoranda rmade di scovery
of the alleged schene less likely thanif no mailings had been nade
at all. If anything the mailings increased the odds that Plaintiff

woul d di scover El com eventual ly. ?

2pl ainti ff m stakenly relies on Tabas, 47 F.3d at 1294 n. 18, in support
of his argunment that the private placenents were lulling letters. |n Tabas,
the mailings were nmonthly distribution checks paid from Tabas Enterprises to
the plaintiffs during the period that the defendants were mi sappropriating
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G ven the above, the Court finds that plaintiff fails to state
any valid predicate acts of mail fraud to support his RICO claim

See ldeal Dairy Farns, Inc. v. John Labatt, LTD., 90 F. 3d 737, 747

(3d Gr. 1996) (upholding dismssal of RICO claimwere alleged

predi cate acts | acked el enment of fraudul ence).

2. Rel at edness

To establish a pattern of racketeering activity, a RICO
plaintiff rmust show that his alleged predicate acts are rel at ed.
Gven RICO s liberal rel atedness requirenent the Court finds that
Plaintiff’s all eged predicate acts bear a sufficient relationship
to one anot her.

For RI CO purposes, acts are related if they have “the sanme or
simlar purposes, results, participants, victins, or methods of
commission, or otherwise are interrelated by distinguishing
characteristics and are not isolated events.” H.J., 492 U S. at

240; see Banks v. Wl k, 918 F. 2d 418, 422 (3d Gir. 1990). Although

this standard i s anor phous, and t o sone degree unhel pful, predicate
acts clearly satisfy the rel atedness requirenent when they all

concern the sanme participants in a single transactional event. See

partnership funds. See id. at 1282-83. The Court found that the mailing of

the checks was an essential part of the schene because “[h]ad the defendants
failed to mail disbursenent checks to plaintiffs, plaintiffs would have

i medi ately been alerted to defendants’ alleged schene.” 1d. at 1294 n. 18
Plaintiff’s case is entirely different. First, like classic lulling
letters, the Tabas checks were nmailed to the plaintiffs thenmselves. 1In this

case, however, Plaintiff never received the nmailings and argues that his
failure to receive themwas sonmehow lulling. Second, the Tabas nmilings
occurred on an ongoi ng basis as the defendants continued to m sappropriate
funds, and therefore were not even post-fraud nailings. In this case, the
private placenents are clearly different because they occurred after

conpl etion of the clainmed fraud.
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id. at 422 (mailings and tel ephone use related to common goal of
obtaining artificially lowpriceinreal estate deal). Plaintiff’'s
RICOclaimneets this mnimal standard because, as alleged, all of
t he mai |l i ngs concerned t he sane Def endants and their all eged schene
to usurp ownershi p of Abcomand the Powerline Technol ogy, or cover

it up.

3. Continuity

The final aspect of a pattern of racketeering activity is
continuity. AR COconplaint will not survive a notion to dismss
unl ess the plaintiff can showthat the all eged schene presented t he
kind of threat of continuing harm that RICOs drafters were

concerned wth. See H.J. 492 U.S. at 240.° The offense is

% In response to Plaintiff’'s suggestion that it is inproper to dismss a
RICO claimfor lack of sufficient continuity, the Court notes that there is
overwhel m ng authority for dismssing a RRCO claimon this ground. |In fact,
many of the Third Crcuit’'s leading R CO cases, including H ndes v. Castle,
937 F.2d 868, 876 (3d Cir. 1991), Kehr, 926 F.2d at 1419, Banks, 918 F.2d at
422-23, and Marshall-Silver Const. Co., Inc. v. Mendel, 894 F.2d 593, 598 (3d
Cr. 1990), upheld district courts that dism ssed Rl CO conplaints on precisely
this ground. Plaintiff cites three cases in support of his contention that
the “fact-intensive” nature of the continuity inquiry renders dism ssa
i nappropriate. As noted above, the Court in Kehr, the Plaintiff's first case,
actual ly upheld the district court’s dismssal of a RICO claim Kehr
Packages, 926 F.2d at 1419. |In the Plaintiff's second case, Tabas, 47 F.3d at
1296, the Third Circuit reviewed a grant of sunmary judgnent against the
plaintiff, a posture in which the conplaint’s adequacy was no | onger at issue.
The Tabas Court reversed summary judgnent not because continuity nmay only be
deci ded by a jury, but because the plaintiff had denonstrated a triable issue
of fact on the question. See id. In Plaintiff’s third case, United States v.
Pelullo, 964 F.2d 193, 210 (3d Cir. 1992)--a crimnal matter--the Third
Circuit granted the defendant a newtrial on, inter alia, the ground that the
jury instructions did not adequately apprise the jury of the continuity
requi rement. Wen the Court noted that “[u]ltimately, continuity is a factua
issue for the jury,” id., the Court nmeant not that continuity nust always be
determined by a jury, but that although it was convinced that the governnent
had nade a sufficient showing of continuity, only a jury could find agai nst
the defendant on this issue in a crimnal case. Finally, the Court notes that
a rule precluding dismssal for failure to plead sufficient continuity would
be entirely at odds with Rule 12(b)(6)’s purpose of freeing defendants from
the burden of litigating a facially meritless claim |In sum there is anple
authority for this Court to grant a notion to dismss on the pattern of
racketeering elenent, and the Plaintiff has offered no pertinent authority to
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sonmet hing greater than the sum of its predicate acts, it is an
intangi ble underlying crimnality manifested by those acts. To
constitute a RICO of fense, the schene and acts nust not be nerely
transactional in nature, but nust involve ingrained ongoing
crimnal conduct. See id. at 242; Kehr, 926 F.2d at 1412-13;
Marshall-Silver, 894 F.2d at 597 (noting that Congress directed

RICO s draconian penalties at a societal threat greater than
ordinary “single injury” fraud).

The Suprene Court established the general framework for
anal yzing continuity in HJ.:

Continuity is both a closed- and open-ended
concept, referring either to a cl osed period
of repeated conduct, or to past conduct that
by its nature projects into the future with a
threat of repetition. . . . Aparty alleging a
RI COvi ol ati on nay denonstrate continuity over
a cl osed period by proving a series of rel ated
predi cat es ext endi ng over a substanti al period
of tinme. Predicate acts extendi ng over a few
weeks or nonths and threatening no future
crim nal conduct do not satisfy this
requi rement: Congress was concerned in RICO
with long-termcrimnal conduct. Oten a Rl CO
action wll be brought before continuity can
be established in this way. I n such cases,
liability depends on whether the threat of
continuity is denonstrated.

HJ., 492 U.S. at 241 (enphasis in original) (citations omtted).
The Court nowturns to a specific application of these concepts to
the facts alleged in this case.

The H J. Court declined to specify what m ght constitute a

“substantial” period of tinme for purposes of establishing closed-

the contrary.



ended continuity. Since then, however, the Third Crcuit has
devel oped a durational requirenent of at | east twelve nonths. See
Tabas, 47 F.3d at 1293. Although this tinme period is ordinarily
nmeasur ed between the first and | ast predicate acts alleged, in a
case where the predicates are acts of mail or wire fraud “the
continuity test requires us to | ook beyond the maili ngs and exani ne
the underlying schenme or artifice.” See id. (quoting Kehr, 926
F.2d at 1414). One inplication of this focus on the underlying
schene, however, is that the Court nust not count the period after
t he schenme has reached fruition towards the durational requirenent.
See id. But even if the Court |ooked to the predicate mailings
t hensel ves, it coul d not consi der post-schene i nnocent mailings or
mai lings alleged only to have concealed a single transactional
fraud. See Kehr, 926 F.2d at 1418 (excludi ng post-fraud i nnocent

mai | i ngs from consideration); Barsamv. Pure Tech Intern., Inc.,

864 F. Supp. 1440, 1451 (S.D. N. Y. 1994) (excl udi ng consi deration of

post-fraud SEC filings as predicate nmailings). Cf. Davis wv.

G useneyer, 996 F.2d 617, 627 (3d Cir. 1993) (finding plaintiff’s

true injury was the loss of his trucks, and the defendant’s
subsequent disposition of the trucks wwthinthe limtations period
was a nere continuation of the same injury).

In his Conplaint, plaintiff alleges that the defendant’s
scheme ran fromApril 1993 until the present. (See Conpl. at 20).
However, the Court has already determned that for nmail and wre
fraud purposes the alleged schene reached fruition either when

Plaintiff received Abraham s Septenber 17 letter or when Abraham
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assigned the Powerline Technology to Elcom on Decenber 23rd.
Therefore, even accepting as true plaintiff’s allegation that the
schene began in April, the schene did not continue for RICO
pur poses for nore than seven to nine nonths. This duration does

not suffice to establish closed-ended continuity under Third

Circuit precedent. See Tabas, 47 F.3d at 1293; Hughes v. Consol -
Pennsyl vani a Coal Co., 945 F.2d 594, 610-11 (3d Cr. 1991), cert.

denied, 504 U S. 955 (1992) (twelve nonth schene insufficient);
Hi ndes, 937 F. 2d at 875 (eight nonths insufficient); Kehr, 926 F. 2d
at 1413 (sane); Banks, 918 F. 2d at 422-23 (sane); Marshall-Silver,

894 F.2d at 597 (sane). Furthernore, plaintiff alleges no nore
than a single transactional fraud. The alleged continuing nature
of hisloss--that is, his |oss of potential future earnings--cannot
extend such a single episodic event into a pattern of racketeering

activity. See, e.qg., Hughes, 945 F.2d at 611 (finding no cl osed-

ended continuity in short-term single object fraudul ent schene to
acquire real estate, although defendants continued to hold
property--and presunmably derive income fromit--after it changed
hands). Accordingly, plaintiff does not state an adequate cl ai mof

cl osed-ended continuity.*

4 Computing duration fromthe predi cates thensel ves produces the sane
result. Plaintiff alleges a series of nailings spanning between July 26, 1993
and Decemnber 23, 1995--a period of alnpst two and one half years. Upon
cl oser inspection, these fall into two distinct groups. The first group
consists of all mailings ained at forcing Plaintiff out of Abcom These
i nclude Werner’'s July 26 and August 2, 3, 6, and 10 letters, and Abrahanis
Septenber 17 letter. The second group of alleged mail frauds consists of the
four El com private placenment nenoranda, dated February 22, 1994, Decenber 22,
1994, July 28, 1995, and Decenber 23, 1996. As this second group is alleged
to have done no nore than conceal the original fraud, it does not count
towards the durational requirement. See Barsam 864 F. Supp. at 1451
Therefore, conputing duration fromthe acts thenselves results in a period of
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Li kewse, plaintiff fails to allege adequate open-ended
continuity. The termopen-ended continuity describes conduct that
threatens to be a continuous danger to society, but has been
intercepted at an earlier stage of its devel opnent. See H J., 492
US at 242. The alleged illegal activity nmust pose a “threat of

addi ti onal repeated crimnal conduct over a significant period.”

Banks, 918 F.2d at 423 (quoting Marshall-Silver, 894 F.2d at 597)

(enmphasis in original). In HJ., the Suprene Court offered the
exanmple of a hoodlum selling “insurance” to neighborhood
st or ekeepers agai nst wi ndow breakage, and telling his victinms he
would return each nmonth to collect the “premuni for their
“coverage.” HJ., 492 U. S. at 242. Such conduct threatens that
the defendant w Il continue a pattern of additional crimnal
activity. Another nmethod of denonstrati ng open-ended continuityis
to showthat coonmtting illegal acts is part of an ongoing entity’s
way of doing business. See id.

Here, plaintiff argues that open-ended continuity is present
because El coni s ongoi ng busi ness “i s dependent on raising funds to
devel op the Powerline Products.” (Pl.’s Mem at 12). Essentially,
Plaintiff argues that the continuing effects of one transacti onal
fraud may est abl i sh open-ended continuity. The Court cannot agree.
Once an all egedly fraudul ent transaction is conplete, a plaintiff
may not rely on the defendants’ retention or use of his assets to

establ i sh open-ended continuity. See Blue Line Coal Co., Inc. v.

| ess than two nonths.



Equi bank, 769 F. Supp. 891, 897 (E D.Pa. 1991). Open- ended
continuity is meant to insure RICOliability for conduct |ike the
bribery in HJ., which although intercepted and prosecuted,
threatens to neet the closed-ended durational st andar d.
Plaintiff’'s interpretation of open-ended continuity would permt
any plaintiff once defrauded to state a RICO claim if the
def endants continued to derive a benefit fromthe property they
obtai ned. This would be true in nearly every case. Therefore, it
nmust be insufficient to constitute open-ended continuity.

In sum the Court finds plaintiff has failed to establish that
the Defendants engaged in a pattern of racketeering activity.
Accordingly, plaintiff has failed to state a claim for R CO

liability.



C. State d ains

As noted before, plaintiff’'s sole basis for federal
jurisdictionis his RICOclaimin Count |I. For the remaining state
clainms (Counts Il through V) he relies on pendant jurisdiction,
supplied by 28 US C § 1367. As the Court has dismssed
Plaintiff’s RICO claim and |acks any independent basis of
jurisdiction over the remaining clains, it declines jurisdiction

over them pursuant to 8 1367(c)(3). See Mathon v. Marine Mdl and

Bank, N. A , 875 F. Supp. 986, 1002 (E.D.N. Y. 1995); Blue Line Coal,

769 F. Supp. at 898.

[11. CONCLUSI ON

Because plaintiff has failed to plead an adequat e fraudul ent
schene or pattern of racketeering activity, plaintiff’s RICOclaim
is dismssed. Wthout a jurisdictional basis to proceed with

plaintiff’s pendent state |aw clains, they are dism ssed as well.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

J. PLATER- ZYBERK, JR. PH. D : ClVIL ACTI ON
V. :

CHARLES ABRAHAM ROBERT VI TO,

ARTHUR WERNER, LEE SCHWARTZ,

ELCOM TECHNOLOGE ES CORP., and ;
VI DECCOM | NC. : NO. 97-3322

FI NAL JUDGVENT

AND NOW this 17th day of February, 1998, upon
consideration of the Mdtion of Defendants Robert Vito, Arthur
Werner, Lee Schwartz, Vi deoCom Inc., and El com Technol ogi es Cor p.
to Dismss, Plaintiff J. Plater-Zyberk, Jr.’s Menoranda in
Qpposition thereto, and the parties’ various supplenentary
menoranda and replies, |IT IS HEREBY ORDERED that Defendants’
Moti ons are GRANTED

IT I'S FURTHER ORDERED t hat Judgnment is entered in favor of

Def endants and agai nst Plaintiff.

BY THE COURT:

HERBERT J. HUTTON, J.



