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LIPEZ, Circuit Judge. These consol i dated appeal s arise

froman indictnment alleging that the appellants, along with over
seventy other co-defendants, participated in an extensive drug
snmuggling and distribution network in southwest Puerto Rico from
1994 to 1997. The appellants were all convicted at trial and
sentenced to lengthy prison ternms. They nake various assignnents
of error with regard to the jury charge, a post-trial denial of a
notion for a new trial on Brady grounds, and sentencing. Wth
respect to the latter, we nust decide whether the grouping of
of fenses pursuant to 8 3D1.2 of the United States Sentencing
Gui delines (" Guidelines") precludes consecutive sentences.
Concluding that it does not, we affirmall of the convictions and
sent ences.?
I.

We begin with a brief precis of the facts giving rise to
t hese appeals. W provide further factual devel opnent as necessary
in the sections addressing the appellants' various clains. For
nore extensive background information, we refer the reader to the

prior appeals of other co-defendants —United States v. Grcia-

! Three of the appellants (Andrés Garcia-Torres, Manuel
Garcia-Torres, and Walter Batiz-Rivera) have, through counsel,
filed a consolidated brief. Appellant Deri Ventura-Garcia, through
counsel, has filed his own brief in which he only chall enges the
district court's denial of his notion for a newtrial. See infra
Part I11.
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Torres, 280 F.3d 1 (1st Cir. 2002); and United States v. Martinez-

Medi na, 279 F.3d 105 (1st Cir. 2002).

All of the appellants inthis case allegedly partici pated
in an extensive drug inportation and distribution ring headed by
Angel a Ayal a-Martinez ("Ayala"). Through contacts in Col onbi a,
Ayal a woul d arrange for large quantities of drugs to be air-dropped
into the ocean off the coast of Puerto Rico. She would then send
several of her associates —includi ng Manuel Pérez-Col 6n ("Pérez-
Col 6n") and appellants Andrés Garcia-Torres ("Andrés") and Deri
Ventura-Garcia ("Ventura") —to recover the drugs fromthe ocean.
The drugs would then be stored by nenbers of Ayala's organization
and "decked" (i.e., prepared for distribution) by Ayala's
conf ederat es —i ncl udi ng appel l ants Walter Batiz-Rivera ("Batiz"),
Ventura, Andrés, and Andrés's brother, appellant Angel Manuel
Garcia-Torres ("Manuel "). The drugs were then distributed by these
persons and others to places in Puerto Rico and el sewhere in the
United States.

Local Iy, Ayal a supplied and controlled distributionsites
(called "points") which were "owned" (i.e., run) by individual
deal ers. Several of these points were |ocated near housing
projects in and around the city of Ponce. For exanple, the point
at Atocha was owned by Edward Ml éndez-Negron, a.k.a. Danny
Gongol on ("Gongolon”). The point at Los Lirios del Sur housing

proj ect was owned by Pérez-Col 6n, and the point at Ti bes bel onged



to Ayal a herself. O particular significance to these appeals, the
La Cantera drug point belonged to Tormy Garcia-Torres (" Tonmy"),
the brother of Andrés and Manuel, until August 1995 when he was
nmur dered. The La Cantera drug point was then "inherited" by Manuel
and Vent ur a.

Ayal a's drug distribution network and the various drug
poi nts wer e mai ntai ned t hrough vi ol ence or threatened viol ence, and
a nunber of killings took place over several years. The network
processed hundreds of kilos of cocaine and generated a sizeable
anount of cash receipts. Ayal a, along with her coconspirators,
conceal ed these suns of cash by noney | aundering themthrough the
pur chase of goods and services, in particular air conditioners and
expensi ve vehicles that were regi stered under different nanes.

In Decenber 1997, a grand jury returned a superceding
indictment alleging, inter alia, that from md-1994 to m d-1997,
seventy-six individually named defendants participated in a
conspiracy to distribute illegal narcotics (Count 1). See 21
U S.C. 88 841(a)(1), 846. The indictnent also alleged that twenty-
nine of these defendants conspired to |aunder noney (Count 11).
See 18 U. S.C. 8§ 1956(a), (h). The vast majority of the defendants
pl eaded guilty and were sentenced to lengthy prison ternms. The
four appellants herein, together with Ayala, Pérez-Colén, and
Marcos Martinez-Medina ("Martinez"), were convicted following a

jury trial that |lasted over forty days. The jury found appellants



Andr és and Manuel guilty on Counts | and Il (drug conspiracy and
noney | aundering conspiracy), and appellants Ventura and Batiz on
Count | (drug conspiracy) only. Andrés and Manuel were sentenced
on each count to twenty years of inprisonnent, the terns to be
served consecutively, for a total of forty years of inprisonnent.
Ventura and Batiz were each sentenced to twenty years for their
convi ctions on Count 1I.

II.

Andr és and Manuel were convicted in Count Il of violating
18 U.S.C. 8§ 1956, which provides in pertinent part:

(a) (1) Woever, knowi ng that the property involved in a
financial transaction represents the proceeds of
sone form of unlawful activity, conducts or
attenpts to conduct such a financial transaction
which in fact involves the proceeds of specified
unl awful activity —

(A (i) with the intent to pronote the carrying
on of specified unlawful activity; or

* * %

(B) knowi ng that the transaction is designed in
whole or in part —
(i) to conceal or disguise the nature, the
| ocation, the source, the ownership, or the
control of the proceeds of specified unl awf ul
activity .

shall be sentenced to a fine . . . or inprisonnment for
not nmore than twenty years, or both.

Id. (enphasis added). Subsection (A)(i) can be described as the
"pronotion” elenment of the statute, and subsection (B)(i) can be

descri bed as the "conceal nent" elenent of the statute. As the



st at ut e unanbi guousl y i ndi cates, a conviction may be predi cated on
either the pronotion prong or the conceal nent prong.
The superceding indictnent in this case alleged that
Andr és and Manuel, in conjunction with others, conspiredto violate
8§ 1956, with the |Ianguage of the indictnment closely tracking that
of the statute with one exception. The indictnent alleged that
Andrés and Manuel had conspired to conduct unlawful financial
transactions "with the intent to pronote the carrying on of
speci fied unlawful activity and knowing that the transactions
[were] designed in whole or in part to conceal or disguise the
nature, the source, the ownership, or the control of the proceeds
of specified unlawful activity" (enphasis added). Thus, while the
statute puts the pronotion and conceal nent elenents of 8 1956 in
the disjunctive, the indictnent alleged themin the conjunctive.
The district court, for its part, properly instructed the
jury in the disjunctive:
Section 1956(a)(1) of Title 18 of the
United States Code nekes it a crinme to,
knowing that the property involved in a
financial transaction represents the proceeds
of sonme formof unlawful activity, conduct or
attenpt to conduct a financial transaction
which in fact involves the proceeds of
speci fied unlawful activity.
One, with the intent to pronote the
carrying on of a specified unlawful activity;
or
Two, knowing that the transaction is

designed in whole or in part to conceal the
nat ur e, t he | ocati on, the source, t he
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ownership, or control of the proceeds of
speci fied unlawful activity.

(emphasi s added). Andrés and Manuel now argue that it was
reversible error for the district court toinstruct the jury in the
di sjunctive while the indictnent alleged the violation of 8§ 1956 in
t he conjunctive. Moreover, the argunent goes, if the district
court had properly instructed the jury in the conjunctive, the
governnment woul d have had to prove both the conceal nent prong and
t he pronotion prong beyond a reasonabl e doubt. Andrés and Manuel
claim that the governnent did not adduce any evidence on the
conceal ment prong, and, therefore, they are entitled to have their
conviction reversed on the noney | aundering count.

In evaluating this claim we first note that Andrés and
Manuel failed to object to the jury instruction they now say was
erroneous. Hence their argunment about the jury instruction has

been forfeited. See United States v. Pani agua- Ranps, 251 F. 3d 242,

246 (1st Cir. 2001) ("[1]t is settled beyond peradventure that a
party's failure to object to the charge in strict conformty with
the prerequisites of Rule 30 forfeits nost instructional errors.").
Al t hough the appellants can still invoke plain error review, this
standard is notoriously difficult to neet.

To vault this hurdle, a defendant nust nake

four showi ngs. First, he nust show that an

error occurred. Second, he nust show that the

error was clear or obvious. Third, he nust

show that the error affected his substantia

rights. Fourth, he nust show that the error so
seriously inpaired the fairness, integrity, or
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public reputation of the proceedings as to
threaten a m scarriage of justice.

Id.; see Johnson v. United States, 520 U. S. 461, 466-67 (1997);

United States v. dano, 507 U S 725, 732 (1993).

Wi | e we have not previously had occasion to consider the
argunent presented by Andrés and Manuel, the NNnth Grcuit has. In

United States v. Booth, 309 F.3d 566 (9th G r. 2002), the defendant

was convicted of violating 18 U.S.C. 8§ 1956(a)(1). The indictnent
had "alleged conjunctively that [the defendant] conducted the
unl awful financial transactions "with the intent to pronote the
carrying on of the specified unlawful activity and know ng t hat the
transaction was designed . . . to conceal and disguise the
proceeds."” Booth, 309 F.3d at 571-72 (nodifications in original).
At the close of the trial, however, the court instructed the jury
inthe disjunctive: "the jury was permtted to convict if it found
that [the defendant] had conducted the noney |aundering
transactions either with the intent to pronote the unlawf ul
activity or knowing that the transactions were designed to
conceal ." [1d. at 572.

As the Ninth Crcuit succinctly put it, "[t]here was no
reversible error in this sequence of events." 1d. "Quite sinply,
the lawis well established that where an i ndi ctment charges in the
conjunctive several neans of violating a statute, a conviction may
be obtai ned on proof of only one of the nmeans, and accordingly the

jury instruction may properly be framed in the disjunctive.”
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United States v. Sinpson, 228 F.3d 1294, 1300 (11th Gr. 2000). As

we i ndicated over thirty years ago in United States v. Barbato, 471

F.2d 918 (1st G r. 1973), a prosecution for fraud under 18 U.S. C.
§ 1010:

Wiere a statute . . . sets forth several
different nmeans by which an offense may be
commtted, it is permssible for a count in an
indictment to allege all or several of these
means in the conjunctive. A conviction on
such a count wll stand if the evidence
establishing one or nore of the neans of
commi ssion alleged is sufficient to support a
jury verdict.

United States v. Barbato, 471 F.2d 918, 922 n.3 (1st Gr. 1973);

see also United States v. Mller, 471 U S. 130, 134-38 (1985)

(indicating that, if indictnment gave clear notice of charges, there
is no reversible error when jury convicts on proof of only one of
several neans of commtting crime alleged in the indictnent). As
aresult, "proof of any one of those acts conjunctively charged nmay

support a conviction." United States v. LeDonne, 21 F.3d 1418

1427 (7th Gr. 1994); United States v. Fontana, 948 F.2d 796, 802

(1st Cir. 1991). There was no error in the jury instruction on the
crinme of noney |aundering. Andr és and Manuel concede that the
government presented sufficient evidence to satisfy the pronotion
prong of 8 1956. We therefore affirmthe convictions of Andrés and

Manuel on Count 1I1.



III.
Fol l owi ng their convictions but prior to sentencing, all
four appellants, together with Mrtinez, noved for a new tria

under Brady v. Maryland, 373 U S. 83 (1963), claimng that the

government had inproperly withheld a sworn statenent containing
excul patory and inpeachnment evidence. In July 1999 the district
court conducted a two-day evidentiary hearing on the notion. 1In a
t hor ough opinion and order dated May 18, 2000, the district court
denied the request for a new trial. The appell ants now assign
error to this ruling. Before addressing the appellants' claim of
error, however, we nust first describe in sonme depth the evidence
presented at trial concerning the nmurders of M chael and Eddie
Vazquez, an event that is central to the newtrial notion. Many of
the facts descri bed bel ow have al ready been recounted in Martinez-
Medi na, 279 F.3d at 112-13.
A. Factual Background

At the La Cantera drug point, a dispute arose in 1994
when Tommy (the brother of Andrés and Manuel) fired "Gerardito,"
his brother-in-law and a drug runner, for having allegedly stolen
over $35,000 in drug proceeds. Follow ng his ouster, Gerardito and
his brother "Nelsito" began to associate with M chael Vazquez
("Mchael") and his father Eddie Vazquez ("Eddie"). Wiile the
Vazquezes had no denonstrated connection with the drug trade, they

did have a sizable cache of weapons and were willing to help
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Gerardito seek revenge agai nst the Garcia brothers. A violent feud
soon developed with the Garcias and their allies (including
Ventura, Ayala, Martinez, Batiz, and Gongol on) on one side, and
Gerardito and his faction (including Nelsito, the Vazquezes, and
t he Vazquezes' enpl oyee, José Negron- Santi ago, a. k.a. "Bejunmen") on
t he ot her.

Over the next fewyears, this rivalry turned deadly. 1In
1995 Tommy and a confrere were nurdered in separate incidents.
That sane year, a friend of Gerardito, "Gordo," was al so nurdered.
Each side blanmed the other. The follow ng year, Eddie shot and
wounded Gongol on. The ongoi ng vi ol ence targeted the drug points of
the Garcia faction and caused the Garcia brothers and their
col | eagues to fear that Gerardito's clan was bent on revenge and
t he takeover of their business. Moreover, the violence at the
points had attracted the attention of the |ocal police, causing
sales figures to drop. So, from1995 to 1997, the Garcia brothers
and their colleagues repeatedly attenpted to find and Kkill
Gerardito, Nelsito, the Vazquezes, and Bejunmen to put an end to it
all.

They eventual | y succeeded. On February 14, 1997, Bej unen
and his wife were shot and killed in their autonobile. Ganaliel
CGogl as-Val entin ("Goglas"), an auto shop enpl oyee who al so stored
drugs and guns for the Garcias, testified at trial that Andrés,

Manuel , and Martinez drove into his shop and cel ebrat ed openly that

-11-



they had "finally got the bastard,” Bejunen. He also testified
that Andrés reported that the three of themhad anbushed Bej unen's
car, and that Martinez and Andrés then opened the car door and shot
Bej unen and his wife repeatedly at close range.

Danny Gongolon testified at trial that a few days after
Bej unen's nurder, Ventura approached Gongolon and told him that
Manuel knew sone ki dnappers who knew where the Vazquezes |ived
For a $20, 000 fee, these ki dnappers were willing to pose as police
officers and "arrest" Mchael and turn him over to the Garcia
faction. The $20,000 price tag was to be split anong Manuel
Gongol on, Ventura, and Ayal a. At a neeting later that day,
Gongol on, Andrés, Manuel, Ventura, and Batiz made plans to carry
out the abduction and nurder.

As we indicated in Martinez- Medi na, what happened next is

not al together clear.

Al t hough the testinony of various witnesses is

somewhat unclear as to the precise chain of

events, it appears that the kidnappers handed

M chael Vazquez over to associates of the

Garcia group — including Manuel and Andrés

Garcia, Gongolon, Ventura, and Batiz — who

drove away with himand killed him They al so

found and shot Eddi e Vazquez.
279 F.3d at 112. CGoglas testified that the norning after the
Vdzquez murders, Manuel and Ventura cane to his shop to have him
repair bullet damage to their vehicle. At that time, Mnuel and
Ventura recounted the Vazquez nurders to him A couple of weeks

afterwards, he ran into Andrés who al so spoke of his role in the
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abduction and nurders. Gongolon testified that inmmediately after
t he Vazquez killings, he called Ayala to announce that he had sone
good news; he also told her to prepare breakfast and that he woul d
be right over. He then drove to Ayala's house and i medi ately told
her of the Vazquezes' deaths. Ayal a expressed el ation at the news,
and after breakfast she drove to the scene of the nurders to see
for herself.
B. The Purported Brady Material

The notion for a newtrial is based on a sworn statenent
by Jaine Moral es-Rivera ("Mrales") that was given to the Puerto
Rico state prosecutor in My 1998 during the course of an
i nvestigation into the Vazquez nurders. The appellants first
| earned of the existence of Morales's statenent at a prelimnary
hearing in the state prosecution of Manuel and Ventura for the
Vazquez nurders, four nonths after the verdict had been entered
agai nst themin the federal case.?

In the statenent, Morales declared that he joined the
Puerto Rico police in 1992. Wile an officer, he participated in
various crimnal activities, including burglary, kidnapping,
nmurder, and planting of evidence. For exanple, Moral es assisted

José @Gliany-Cruz ("@Gliany") in an attenpt to kidnap sonmeone on

2 Manuel, Andrés, and Ventura eventually pleaded guilty in
state court to the nurder of M chael Vazquez.
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behal f of Gliany's enployer, Santos Martinez ("Santos"), a drug
deal er apparently unconnected to Ayala and the Garci as.

In his statenent, Morales goes on to say that Galiany
approached him about another job for Santos in February 1997
i nvol ving the kidnapping of soneone whose father, according to
Gal i any, owed Santos four mllion dollars. That "sonmeone" turned
out to be Mchael Vazquez, whose father was Eddie Vazquez. The
statenment then provides details of Mrales's involvenent in
M chael ' s abduction and nurder. \Wile Mrales's account of what
happened t he ni ght of the Vazquez nurders varied in some m nor ways
from the testinony presented at trial, the substance of his
testinmony did not vary significantly fromthe testinony of Goglas
and Gongol on.

C. The Motion for a New Trial

Upon learning of the existence of the statenent,
appel l ants Andrés, Mnuel, Ventura, Batiz, and co-defendant
Martinez all noved for a new trial. They claimed that the
government had intentionally withheld the statement and that it
cont ai ned excul patory and i npeachnent evidence of such probative
value that it underm ned confidence in the verdict. According to
the defendants, the statenment was excul patory because it
denonstrated that the Vazquez nurders were not part of the
conspiracy charged in this case, and because it could be used to

i npeach the testinony of Gongolon and Goglas regarding the
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defendants' involvenent in the Bejunen and Vazquez nurders. I n
response, the governnent conceded that it was in possession of the
sworn statenent well before the start of trial and that it should
have been divul ged to the defendants. The governnent maintai ned,
however, that the w thhol di ng of the evi dence was uni ntentional and
not in bad faith. Mor eover, according to the governnent, the
statement would have been ultimately inadm ssible and/or
imaterial, and, therefore, its absence did not wunderm ne
confidence in the verdict.

The district court conducted a two-day hearing which
included testinony from Mrales, Gliany, the local district
attorney, and an FBI agent assigned to the case. Gliany testified
that he had been approached by Manuel who told him that he was
havi ng problens with Mchael and Eddie Vazquez, and that Manue
suggested a plan in which Gliany would kidnap them and turn them
over to Manuel so that he could kill them Galiany then contacted
Moral es and rel ayed to hi mthe plan which they eventual |y execut ed.

At the hearing, Galiany admtted to having told Mrales
that he had been contracted by Santos. Galiany went on to testify,
however, that he had told Mdirales this lie in order to protect the
identity of the person who had actually hired him —Mnuel. The
substance of Morales's testinony at the hearing was the sane as
contained in his prior sworn statenent, with a few additional

details concerning the abduction of M chael Vazquez.
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The district court, after asking for post-hearing
briefing, denied the notion for a new trial in an exhaustive
opi nion and order that dism ssed the inpeachnent and excul patory
val ue of Morales's statenent, determ ned that the governnent had
not withheld the evidence in bad faith, and raised serious
questi ons about the evidence's adm ssibility. For purposes of its
anal ysis, however, the court assuned that the evidence would be
adm ssi ble. The court then concluded that the probative val ue of
the evidence did not nerit a new trial:

After reviewing the rest of the evidence about
def endant s’ i nvol venent in the charged
conspiracy, the Court finds that even in the
absence of the Mrales [] statenent],]
defendants received a fair trial which
resulted in a confidence-worthy verdict.
Contrary to their contention, the Vazquezes
murders was not the only evidence the
governnent had to link defendants to the
charged conspiracy. At trial, the governnent
presented the testinony, anong others, of
uni ndi ct ed coconspi rator [ Gogl as], who
testified about t he participation of
[ Martinez], Manuel and [ Andrés] in the nurders
of rival gang nenber Bejumen and his wfe.
Evidence was also presented of Manuel

[ Andrés] and [Ventura's] drug dealings wth
Angel a Ayal a-Martinez. The evidence also
established that [Batiz] used to work for
[ Ventural] and Manuel decking drugs at La
Cantera drug point. All  this evidence
sufficiently established that defendants were
part of the charged, and not a separate and
di stinct, conspiracy.

In a previous appeal, we upheld the denial of the notion for a new
trial with respect to defendant Martinez, stating that Morales's

statenment did not directly underm ne Cogl as's testinony concerni ng
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Martinez's involvenent in Bejunen's mnurder — the nurder that
"provided the main |ink between Martinez and the drug conspiracy."

Martinez- Medi na, 279 F.3d at 126. Rather, Miyral es's statenent went

only to the Vazquez nmurders. "Such weak inpeachnent evidence," we
indicated, "on an issue tangential to the conviction is not
sufficient to warrant the drastic remedy of a newtrial." 1d. at
127.

D. The Legal Standard
When a Brady claimis raised in a notion for a newtrial,
we review the denial of that nmotion for abuse of discretion.

United States v. GI, 297 F.3d 93, 101 (2d Cir. 2002); United

States v. Josleyn, 206 F.3d 144, 151 (1st Cir. 2000).°* Under Brady

and its progeny, a newtrial is warranted on a Brady claimonly if
the withheld evidence is "naterial." See id. at 151-52. That is
to say, a new trial is warranted only if there is a "reasonable
probability" that the evidence would have changed the ultimte

outcone. United States v. Bagley, 473 U S. 667, 682 (1985). The

Suprene Court further clarified the "reasonable probability”
concept when it stated: "The question is not whether the defendant
woul d nore |ikely than not have received a different verdict with
t he evidence, but whether in its absence he received a fair trial,

understood as atrial resulting in a verdict worthy of confidence."

3 However, "[w here it is contended that the district court
applied an incorrect | egal standard, that contentionis reviewed de
novo." Josleyn, 206 F.3d at 151. There is no such cl ai mhere.
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Strickler v. Greene, 527 U. S. 263, 289-90 (1999) (quoting Kyles v.

Wiitley, 514 U S. 419, 434 (1995)).

Bot h i npeachnent evidence and excul patory evi dence can
provi de grounds for a new trial. Wongly wthheld inpeachnent
evidence can nerit a new trial when "the evidence is highly
i npeaching or when the witness' testinony is uncorroborated and

essential to the conviction." Martinez-Mdina, 279 F.3d at 126.

However, "inpeachnent evidence that is nerely cunulative or
collateral is insufficient to establish prejudice under Brady."

Conley v. United States, 323 F.3d 7, 30 (1st Cr. 2003). As for

excul patory evidence, such evidence nust still be mterial, and
"[t]he materiality standard is not net by 'the nere possibility
that an item of wundisclosed information mght have hel ped the
def ense, or m ght have affected the outcone of the trial."" United
States v. Hamlton, 107 F.3d 499, 509 (7th Cr. 1997) (quoting

United States v. Agurs, 427 U. S. 97, 109-10 (1976)). Instead, once

again, the exculpatory nmaterial nust be of such probative val ue
that there is a "'reasonable probability' that the evidence would

have changed the result.” United States v. Sepulveda, 15 F.3d

1216, 1220 (1st Gir. 1993).
E. Analysis
The appellants claim that, notw thstanding our earlier
rejection of Martinez's Brady claim they are entitled to a new

trial because Mirales's statenent would have had different
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consequences for them than for Martinez. They assert that the
princi pal prosecution wi tness agai nst themwas Gogl as, and that his
testinmony concerning their involvenent in the Bejunen and Vazquez
nmurders provided "the main |ink between appellants and the Angel a
Ayala conspiracy."” They claim that Mrales's statenent
sufficiently underm nes CGoglas's testinony regarding both sets of
murders as to make all of his testinony unreliable. As for the
Vazquez nurders, they insist that Mrales's statenent woul d have
denonstrated that their involvenent in themwas only the result of
a grudge and not the Ayal a conspiracy. Therefore, they claim the
wi t hhel d evi dence sufficiently underm nes confidence in the verdict
to warrant a new trial. W disagree.

As we noted in Martinez's case, the excul patory and/ or
| npeachnment value (if any) of Moyrales's statenent only directly
pertains to the Vazquez nurders. As the district court noted, if
the appellants had managed to get the Mrales statenent adnitted
into evidence (a questionable proposition), the governnment would
have then been entitled to call Galiany as a witness, and Gali any
woul d have likely testified (as he did at the Brady hearing) that
he had fabricated the story about Santos having ordered the
ki dnapping in order to keep Morales fromlearning that the Garcia
group was behind the plan. Moreover, any inpeachnent val ue of the
statenment, as the district court noted, would have been m ninal
since the deviations in substance concerning the nmechanics of the

Vazquez nurders were negligible.
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Additionally, as the district court noted in its
opi nion, the Vazquez and Bejunmen nurders were hardly the only
evi dence |inking Andrés, Manuel, and Ventura with the Ayala drug
di stribution network. There was testinony from other wtnesses
that cash and drugs repeatedly exchanged hands anong these three
appel lants and Ayala, and that Andrés and Ventura hel ped Ayal a
retrieve airdropped drugs fromthe sea. Wtnesses also testified
about the control Ventura and Manuel exercised over the La Cantera
drug point, as well as the intimte role that Batiz played in La
Cantera's adm ni strati on.

Finally, the appellants exploited other opportunities to
attack Goglas's credibility, such as his inconsistencies and
om ssions between his trial and grand jury testinony. Therefore,
in light of the weak evidentiary value of Mrales's statenent, and
the substantial other evidence of the appellants' involvenment in
the conspiracy, we cannot say that the government's failure to

produce the Moral es statenent "underm ne[s] [our] confidence in the

verdict." Martinez-Medina, 279 F.3d at 126 (quoting Kyles, 514
U S. at 435). The district court properly denied the appellants
notions for a new trial.
IV.
The appellants nmake three argunents related to their
sent enci ng. Manuel and Andrés claim that the sentencing court

erred in failing to group the drug conspiracy and the nopney
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| aunderi ng convi cti ons under section 3D1.2 of the Guidelines. They
al so claimthat the court erred in sentencing themto the statutory
maxi nrum on t he noney | aundering count. Finally, Mnuel and Batiz
claim that the court erred when it sentenced them w thout the
benefit of an updated Pre-Sentence Report.
A. Grouping

Section 3D1.2 of the QGuidelines provides that closely
rel ated counts should be "grouped" for purposes of sentencing.
Manuel and Andrés's respective Pre-Sentence Reports ("PSR")
contai ned identical paragraphs regarding the grouping of their
convictions on Count | (drug conspiracy) and Count 1l (noney
| aundering conspiracy):

O fense conduct conprising drug trafficking
and noney laundering are normally grouped
together into a conbined group as the offense
conduct involves substantially the sanme harm
wi thin the nmeani ng of Guideline 8§ 3D1.2(b); to
wit: the counts involve the same victim
(society) and two or nore acts or transactions
connected by a conmon crimnal objective or
constituting part of a conmon schene or plan.
However, the offense conduct conprising count
one not only involved generalized drug
trafficking activities, but also involved
nmur der . As such, the two counts are not
groupabl e under the provisions of Guideline
§ 3D1.2 and are treated as to [sic] distinct
counts to be grouped under the provisions of
GQuideline 8 3D1.4, Determning the Conbined
O fense Level.

The defendants objected to this reasoning, arguing that Counts |

and Il shoul d have been grouped according to the plain | anguage of
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US S G 8§ 3D1.2(c) and (d),* and they renew this argument on
appeal. The governnment, citing no authority, responds by sinply
stating that since the drug conspiracy invol ved nurder, Count | was
sonehow "exenpt" from grouping under any provision of the
Gui del i nes.

These argunents reflect a shared failure by appellants
and the government to understand that the district court did, in
fact, group the two counts for sentencing purposes. The
m sunderstanding apparently arises because of the court's

i nposition of consecutive sentences, which the appellants and the

4 Section 3D1.2 of the CGuidelines provides, in pertinent part:

Al counts involving substantially the sane
harm shall be grouped together into a single
Group. Counts involve substantially the sane
harmw thin the neaning of this rule:

* * %

(c) When one of the counts enbodi es conduct
that is treated as a specific offense
characteristic in, or other adjustnent to,
t he gui del i ne applicabl e to another of the
counts.

(d) When the offense level is determned
| argely on the basis of the total anount
of harm or |loss, the quantity of a
subst ance invol ved, or sone other neasure
of aggregate harm or if the offense
behavior is ongoing or continuous in
nature and the offense qguideline is
witten to cover such behavi or.

[ The following offenses] are to be
grouped under this subsection:

Subsection (d) then goes on to identify the offenses which it
covers. Drug conspiracy and noney | aundering are included in that
list.
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governnment interpret as a rejection of "grouping." There was no
such rejection by the district court.

Early i n Manuel ' s sentenci ng hearing, the court indicated
its inclination to adopt the factual findings of the PSR with
respect to Count |I. Relying on the guideline for a drug
conspiracy, U S.S.G 8§ 2D1.1(c)(3), the court calculated a base
of fense | evel of 38 since the offense of conviction involved nore
than 150 kil ogranms of cocaine. Then the court indicated that it
was inclined to add a four-1|evel enhancenment pursuant to § 3Bl1. 1(a)
because of Manuel's |eadership role; a two-level enhancenent
pursuant to 8§ 2D1.1(b) (1) because of his possession of dangerous
weapons during the of fense; and a two-| evel enhancenent pursuant to
8 3Cl.1 because of his attenpts to obstruct justice in connection
with police investigations into the Bejunen and Vazquez nurders,
resulting in an adjusted offense level ("AOL") of 46. G ven that
t he maxi mum possi bl e of fense | evel under the Guidelines is 43, the
court stated that it was inclined to use that nunber. According to
the Sentencing Table in Part 5 of the Guidelines, an ACL of 43
results in a guideline sentencing range ("GSR') of life in prison,
irrespective of crimnal history.® The court said nothing about an
of fense level for Count Il. The court did state, however, that it

was inclined to exercise its "discretion" under 8§ 5Gl.2(d) and

5> The court did state that it was inclined to set the cri m nal
hi story category of Manuel at 111
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I npose the statutory maxi nrumsentence (20 years) on each count, the
ternms to run consecutively.® The court then heard from counsel.

Manuel raised many objections to the court's sentencing
rationale, all of which were overruled. |In particular, he argued
— in an apparent reference to the inposition of consecutive
sentences — that the court had to "group"” the two counts for
sent enci ng and hence could not inpose consecutive sentences. The
sentencing court responded with an explanation that reflected a
cl ear understanding of the rules of grouping, as that termof art
is used in § 3D1. 2:

Regar di ng consecutive sent ences, t he

guidelines provide and it is mandatory that we

group counts 1 and 2 for sentencing purposes

we have no discretion in that sense. W are

mandated by the quidelines to group them

together. To determ ne the maxi num gui del i ne
range of the 2 counts and than [sic] apply

t hat gui del i ne range. In this case what the
court proposes to do, and according to the
findings that | just stated, we group counts 1
and 2 as nmandated by the quidelines. W

determ ne the guideline range for count one
whi ch gives a guideline range of life. That
Is the highest gquideline range for both
counts. Count one, the maxinmum statutory is
20 years, . . . the court will not inpose over
20 years regarding count 1. Regarding count
two, the guideline range is life inprisonnent,
it is the sane guideline sentencing range.’

6 Section 5GL.2 of the Guidelines is captioned "Sentencing on
Mul tiple Counts of Conviction" and is discussed in nore detail
infra.

" The applicable guideline for the nobney |aundering count
provi des that the offense |evel for that count is "[t]he offense
| evel for the underlying offense from which the |aundered funds
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However the statutory maxi mumis 20 years. So
we will apply the statutory maxinum That is
how this court has arrived at those sentencing
maxi muns. Regardi ng the consecutive part, we
bel i eve this court is authorized under section
5GL of the guidelines to provide that these
sentences be consecutive in order to provide
that the total punishnent of these guidelines
be conplied as nuch as possible within the
statutory maxi nuns.

(enphasi s added). Under the relevant "grouping" section of the

Gui del i nes, 8§ 3D1.3(a), "the offense | evel applicable toa Goupis

the offense level . . . for the nobst serious of the counts
conprising the Goup.”" The district court's decision to focus on
Count |, and only calculate an AOL and GSR for that count, is

therefore consistent with the rules regarding grouping.® Hence,
contrary to Manuel's position on appeal, the district court did not

fail to "group” Counts | and Il for sentencing.® As far as we can

were derived,"” US. S.G 8§ 2S1.1(a)(1), that is to say, the sane
of fense | evel as the drug conspiracy.

8 Even if the sentencing court had not grouped the two counts,
t he conmbi ned of fense | evel woul d have been the sanme as the of fense
| evel arrived at by the district court. The base offense |evel for
nmoney | aundering is the sane as that for the underlying crimnal
activity. See U S S.G 8§ 2S1.1(a)(1). As a result, the conbined
of fense |l evel for the two ungrouped counts woul d have been t he sane
as the offense level applicable to both crines. See id.
8§ 3Dl1.4(a). Thus, even a decision not to group would have had no
net effect.

° W realize that at the end of the hearing, when the court
was orally inposing Manuel's sentence, the court appears to have
read sone of the text of the PSR when, according to the transcri pt,
the court stated:

O fense conduct conprising drug trafficking and noney
| aundering are nornmal |y grouped together into a conbi ned
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tell, Manuel's grievance is with the court's decision to inpose
consecutive rather than concurrent sentences, apparently on the
t heory that grouping precludes consecutive sentences.

Section 5GL. 2(d) of the Cuidelines provides that:

| f the sentence inposed on the count carrying

t he hi ghest statutory maxinumis | ess than the

total punishnment, then the sentence i nposed on

one or nore of the other counts shall run

consecuti vely, but only to the extent

necessary to produce a conbi ned sentence equal

to the total punishnment. In all other

respects, sentences on all counts shall run

concurrently, except to the extent otherw se

required by | aw.
The "total punishnent,” as described in this section, "is the
sentence arrived at for all counts through application of the
GQui del ines, including determ nation of the base offense |evels,
application of grouping provisions, and calculation of other

adj ustnents."” United States v. Lott, 310 F.3d 1231, 1242 (10th

group as the offense conduct involves substantially the
same arm[sic] within the meaning of guideline section
3D1.2(b) to wit the counts involve the same victim
society and 2 or nore acts or transactions connected by
a common crimnal objective or constituting part of a
common schenme or plan. However, as the offense conduct
conprising count 1 not only involved generalized drug
trafficking activities but also involved nurder, the 2
counts of conviction are not groupable under the
provi sions of section 3D1. 2.

I medi ately after making these coments, however, the court
cal cul at ed Manuel's sentence by |ooking only to the nobst serious
of fense, i.e., Count |, a nethod of cal cul ation appropriate only if
the court was, in fact, grouping the two counts. Conpare U S. S G
8§ 3D1.3 (explaining how to determne offense |evel for grouped
counts) with id. 8 3D1.4 (explaining how to determ ne conbined
of fense | evel for ungrouped counts).
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Cr. 2002). The sentencing court fixes this "total punishnent”
somewhere within the applicable GSR See U S S G § 5GL2
coment. (n.1l) ("The conbined length of the sentences ('tota
puni shment') is determned by the court after determining the
adjusted conbined offense level and the Crimnnal Hi story
Category."). Since Manuel's GSR was not truly a range, but rather
"life" only, the sentencing court had no option but to fix Manuel's
"total punishnment” at life inprisonment. However, the two counts
on which Manuel's conviction rested each had a statutory nmaxi num
sentence of only twenty years. The sentencing court indicated that
it would therefore exercise its "discretion" wunder U S S G
8 5GL. 2(d) and i npose sentences on the two counts consecutively in
order to get as close to a life termas possible.

Li ke every other circuit that has considered the issue,
we have previously stated that the |anguage of & 5GL. 2(d) —
indicating that sentences "shall run consecutively" (enphasis
added) —is mandatory in order to achieve, to the greatest extent
possi ble, a conmbined sentence "equal to the total punishnent."”

United States v. Saccoccia, 58 F.3d 754, 787 (1st Cir. 1995); see

United States v. Lafayette, No. 01-3067, 2003 WL 21766619, at *6

n.12 (D.C. Cr. Aug. 1, 2003) (collecting cases).! That is, if the

01 n Saccoccia, we expl ai ned the application of this nmandatory
requi renent in these terns:

VWhen, as in this instance, the maxi num sentence for each
offense of conviction is lower than the m ninum
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combi ned statutory maxi mum sentences on the counts of conviction
are less than the "total punishnment” set by the judge within the
GSR, then the court nust inpose maxi mum consecutive sentences on
each count in an attenpt to get as close as possible to this "total
puni shnent." See U S.S.G 8§ 5GIL.2(d).

The grouping of Manuel's two counts pursuant to 8§ 3D1.2
does not preclude the inposition of consecutive sentences on each

of them See United States v. Chase, 296 F.3d 247, 251 (4th Cr

2002). As expl ai ned persuasively in Chase, "grouping and st acki ng
are separate concepts relevant in different stages of the
sentenci ng process." Chase, 296 F.3d. at 251. Gouping is one of
the first steps undertaken during the sentencing process, and is
done "[i]n order to limt the significance of the formal charging
decision and to prevent multiple punishment for substantially
i dentical offense conduct,” U S.S.G ch. 3, pt. D, intro. comment.
In fact, the grouping of counts will often result in an appreciably

| oner offense |evel and correspondingly lower GSR than if the

puni shment mandat ed by t he applicabl e GSR, the gui delines
require inposition of consecutive sentences "to the
extent necessary to produce a conbi ned sentence equal to
the total punishnment."”

Saccoccia, 58 F.3d at 786 (quoting U.S.S.G § 5GlL.2(d)); see also
id. at 787 ("[T]he court bel ow possessed the power —indeed, the
responsibility — to inpose a series of consecutive sentences
effectuating the clearly expressed conmmand of U S.S.G § 5GL.2.").
In United States v. Quinones, 26 F.3d 213 (1st Cir. 1994), we
indicated that a sentencing court nmay disregard the nmandate of
8§ 5GL.2 only "if, and to the extent that, circunstances exist that
warrant a departure.” 1d. at 216.
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counts had not been grouped. See, e.qg., United States v. Sedona

332 F.3d 20, 23-24 (1st GCr. 2003).

After the sentencing court has determ ned the offense
| evel (including all upward and downward adj ust nents) —whet her for
a group of counts, a conbination of individual counts, or nmultiple
groups — then, as explained above, the court fixes the "tota
puni shment” within the applicable GSR Wil e grouping plays a
critical role in these early stages of the sentencing cal cul us,
once the court has fixed the "total punishnent” sonewhere within
the GSR, the Guidelines provide no further role for grouping in the
sentencing process. |If one of the underlying counts of conviction
has a statutory maximum sentence greater than or equal to the
"total punishnent,” the court wll then inpose the "total
puni shnment"” on that count, with sentences on any other counts
runni ng concurrently. See U S.S.G 8§ 5Gl1.2(d). If, however, none
of the underlying counts of conviction have a statutory naxi mm
sentence greater than or equal to the "total punishnent,” the
Gui del i nes mandat e t he i nmposition of consecutive sentences in order
to achieve (as close as possible) the "total punishnent.” See id.
Hence, "as a purely logical matter, there is no obstacle to
st acki ng a def endant's sentences for grouped offenses." Chase, 296
F.3d at 251.

O her courts have repeatedly held that grouped counts may

be "stacked" at sentencing. See id.; see also Lott, 310 F.3d at
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1242 (indicating that sentencing court nust apply 8 5GL. 2(d) on

grouped counts); United States v. Mller, 295 F.3d 824, 828 (8th

Cr. 2002) (affirmng consecutive sentences on grouped counts);

United States v. Gordon, 291 F.3d 181, 195 (2d Cr. 2002)

(indicating that grouped counts may be stacked); United States v.

McWaine, 290 F.3d 269, 274 n.4 (5th Gr. 2002) (affirmng

consecutive sentences on grouped counts); United States .

Buckl and, 289 F.3d 558, 572 (9th Cr. 2002) (en banc) (sane);
United States v. Giffith, 85 F.3d 284, 289 n.2 (7th Cr. 1996)

(indicating sane in dicta); United States v. Perez, 956 F.2d 1098,

1102-03 (11th Gr. 1992) (affirm ng consecutive sentences on
grouped counts). |Indeed, we have already indicated in dicta that
the grouping of counts poses no bar to the inposition of
consecuti ve sentences when necessary to achi eve a conbi ned sent ence

equivalent to the total punishnent. See United States .

Her nandez-Coplin, 24 F.3d 312, 320 n.9 (1st Cir. 1994).

Finally, we agree wth the Chase court that the stacking
of grouped offenses furthers the policies underlying the

Gui delines. The Guidelines were intended, in part, to create "a
systemthat inposes appropriately different sentences for crim na
conduct of differing severity." US.SG ch. 1, pt. A(3).
However, "[i]f stacking for grouped of fenses were prohibited, then

two defendants guilty of nmultiple crimes mght receive roughly the

sanme sentence even though one was subject to a higher guideline
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range as a result of nore harnful conduct or a nore egregi ous
crimnal history." Chase, 296 F.3d at 253.

In sum the pl ain | anguage of the CGui delines contenpl ates
t hat consecutive sentences nmay be i nposed on grouped counts; it has
been the practice of other courts to do so; and such a practice
furthers the policies underlying the GCuidelines. W therefore
concl ude that the grouping of Counts | and Il did not preclude the
i mposi tion of consecutive sentences on the grouped of fenses, and we
affirm Manuel ' s sent ence.

As for Andrés's sentencing hearing (which occurred
I medi ately after Manuel's), the court followed the same approach.
It alluded to the PSR s claimthat the two counts should not be
grouped, but, wultimately, the court did group them when it
calculated the GSR by l|ooking only to Count I. The court
determ ned that the base offense level for Count I, as in Manuel's
case, was 38. The court then made a two-level adjustnent for
weapons possession, and arrived at an AOL of 40. Cross-referencing
toa CHC of Ill, the court arrived at a GSR of 360 nonths to life.
The court determned that within that range, a total punishnent of
life was appropriate "due to all the facts of this case[,] the
defendant[']s participation, his disregard for life, for nurders
and all of the other incidents that this court saw t hroughout the
three nonths of trial."” Having thus fixed the total punishnment at

life, the district court was obligated under 8 5GL.2(d), as it was
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in Manuel's case, to inpose a 20-year sentence (the statutory
maxi munm) on each count, the sentences to run consecutively. W
discern no error in the sentencing of Andrés.
B. The Money Laundering Count

Manuel and Andrés argue that the sentencing court erred
when it sentenced themto the maxi numtermon the noney | aundering
count "without nmaking any particularized findings of fact”
regarding the value of the funds |aundered. As explained in the
precedi ng section, however, the district court made no findings
what soever on the noney | aundering count because the court grouped
the two counts and calculated Manuel and Andrés's GSRs only
according to its findings on the "nobst serious" count, i.e., the
drug count. Once the court determned the total punishnment for
Manuel and Andrés, it was then obligated to sentence themto the
statutory maxi num on each count, and inpose those sentences
consecutively, in order to achieve a final sentence that nost
cl osely approxi mated that total punishment. Thus, if the district
court had made particularized findings on the noney |aundering
count, they would have had no effect on the ultimate sentence

i nposed. W therefore reject this assignnment of error.
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C. The "Post-Sentence" Report
Appel | ants Manuel ' and Batiz argue that the trial court
erred when it sentenced themw thout the benefit of an updated PSR
Initial PSRs for Manuel and Batiz were prepared by the Probation
Ofice on April 20, 1999. Because of various post-trial notions,

i ncluding sone based on Apprendi v. New Jersey, 530 U S. 466

(2000), their sentenci ng was post poned until Decenber 2001. WManuel
and Batiz al so | odged several objections to the PSR s cal cul ati ons.

At their sentencing, they objected to a nurder cross-reference on

Count I, and, in the case of Manuel, certain findings regarding
Count Il1. As indicated in Part |IV.A supra, however, the court
ultimately did not apply a murder cross-reference on Count |, and

with regard to Manuel's sentencing, the court made no findings on
Count Il since the court grouped that count with Count I. A nonth
after the court had inposed its sentence, the probation office
i ssued updated PSRs that no |onger reflected the nurder cross-
ref er ence. Manuel and Batiz claim that, as a result of the
i ssuance of this "Post-Sentence Report"” (as they call it), they are

entitled to be resentenced.

11 The consol i dated brief indicates that this argunment i s being
advanced by Manuel and Batiz. The Suppl enental Appendi x, however,
only contains copies of revised PSRs for Andrés and Batiz.
Regardl ess of who is actually pressing this claim we findit to be
meritless.
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The version of Rule 32 of the Federal Rules of Crim nal
Procedure in effect at the time of sentencing provided in pertinent
part:

The probation officer nmust make a presentence

i nvestigation and submt a report to the court

before the sentence is inposed, unless:

(A) the court finds that the information
in the record enables it to exercise
its sentencing authority neaningfully
under 18 U . S.C. § 3553; and
(B) the court explains this finding on the
record.
Fed. R Crim P. 32(b)(1) (2001). Section 6Al.1 of the Cuidelines
contains al nost identical |anguage.

Qur exam nation of the sentencing transcript reveal s that
the sentencing court conplied with these requirenents. At the
sentencing hearing the court indicated that it was setting the
offense levels on Count | based on its recollections of the
evi dence presented at trial, and on the factual findings contained
in the original PSRs. The court was aware of the defendants’
obj ections to those factual findings, and the court overrul ed t hem
As expl ai ned above, the court ignored the PSRs' cross-referencing
of rmurder. The fact that a subsequent PSR, conpleted post-
sentencing, reflected the court's decision, is sinply irrel evant.
The court had sufficient information before it "to exercise its

sentencing authority neaningfully,” and we therefore affirm the

sent ences i nposed.
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V.
For the foregoi ng reasons, we AFFIRM the convictions and

sentences of all four appellants.

SO ORDERED.
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