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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceeding
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. LAKE 80-82-M
PETI TI ONER A. O No. 12-01389-05003
V.
EVANSVI LLE MATERI ALS, | NC., Rockport Pl ant
RESPONDENT
DEC!I SI ON

Appear ances: Rafael Alvarez, Esq., Ofice of the Solicitor
U S. Departnent of Labor, for Petitioner
Philip E. Bal conb, for Respondent

Bef or e: Judge W Iiam Fauver

Thi s proceedi ng was brought by the Secretary of Labor under
section 110(a) of the Federal Mne Safety and Health Act of 1977,
30 U.S.C. 0801 et seq., for assessnent of civil penalties for
al l eged viol ations of mandatory safety standards. The case was
heard at Evansville, Indiana. Both parties were represented by
counsel , who have submitted their proposed findings, conclusions,
and briefs follow ng receipt of the transcript.

Havi ng consi dered the contentions of the parties and the
record as a whole, | find that the preponderance of the reliable,
probative, and substantial evidence establishes the foll ow ng:

FI NDI NGS OF FACT

1. At all pertinent tines, Respondent, Evansville
Materials, Inc., operated a plant known as the Rockport Plant in
Spencer County, |ndiana, which produced sand, gravel, and
linestone for sales in or substantially affecting interstate
conmer ce

2. Respondent was engaged in dredging material fromthe
Chio River and transporting it to its Rockport Plant al ongside
the river on barges. Conveyor belts carried the material from
the shoreline of the river to the plant, where the material was
cl assified, washed, and stockpiled for sales. There were about
six belts at the plant, which varied in length from20 feet to
several hundred feet and traveled at a wal king pace. The belts
were wai st-high; however, at the belt direction change points,
the belts passed overhead.
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The Citation Concerning Safety G asses

3. A belt operator travel ed the wal kways beside the
conveyor belts to check the flow of material. Dust, sand and
gravel particles could be blown off the belt by a gust of wi nd
and enter the operator's eyes. However, the material was dredged
fromthe river and was usually wet, so that it was not easily
bl own of f the belts. At tinmes, particles of sand and gravel fel
fromthe belts that passed overhead or around the tail pulley
and, if caught by the wind, these could irritate or injure the
eyes. Eye injuries were a potential risk, but not actually
realized by experience. The preponderance of the evidence
establ i shed that the enployees' hardhats with a brim protected
themfromfalling sand and gravel particles so that the potenti al
ri sk was wi nd-blown particles that mght enter an enpl oyee's
eyes. This risk does not appear to have been nore severe than
the risk of eye injury on an ocean beach that could result from
sand bei ng bl own into soneone's eyes by a sudden gust of wi nd.

4. In and around the plant, Respondent required its
enpl oyees to wear hardhats and inpact-resistant glasses. As
mentioned, the hardhats canme with a brimthat woul d protect
against injuries to the head, eyes and face fromfalling objects.
The required safety gl asses were constructed of inpact-resistant
| enses to prevent eye injuries fromdirect inpact but they were
not equi pped with shields to prevent eye injuries fromparticles
entering around the | enses (although sonme enpl oyees wore gl asses
wi th side shields).

5. Respondent had difficulty enforcing its safety eyegl ass
requi renent because enpl oyees often conpl ai ned that foreign
particles collected on the front of the | enses and becane trapped
behi nd the lenses, interfering with vision.

6. On August 7, 1979, federal inspector Jerry Spruell,
acconpani ed by Arnold Mil zer, Jr., one of Respondent's
superintendents, inspected the Rockport Plant. The inspector was
wearing inmpact-resistant glasses without peripheral shields. The
i nspector observed the plant operator, Steve Davis, |eaving and
entering the control roomand traveling underneath belts, on
wal kways across belts, and past tail pulleys. The belts were
transporting sand. The operator was not wearing gl asses and
Respondent did not have a pair of glasses for himto wear. Q her
enpl oyees were wearing gl asses, which Inspector Spruell believed
to be inpact-resistant gl asses, but he was not sure of this. The
gl asses worn by the inspector and nost enpl oyees | ooked very much
i ke ordinary framed eyegl asses, and could not readily be
di stingui shed as havi ng i npact-resistant |enses.

7. During the inspection, there was a slight breeze and
sonme | oose material was falling or blowing fromthe belts. On
several occasions, the inspector had to wi pe sand fromhis eyes.
This caused a slight eye irritation, but not an eye injury.

8. On August 7, 1979, Inspector Spruell issued Gtation No
367445 to Respondent, reading in part: "The plant operator was



observed wor ki ng ar ound
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the tail pulley of the direction switching station w thout safety
gl asses. He had to pass under other conveyors during his work
shift. Sand being conveyed was noted falling fromthese areas."”
The cited condition was deened to be abated on August 21, 1979,
by providing inpact-resistant glasses to all enployees; the

gl asses did not have peripheral shields.

9. At the hearing, the inspector testified that there was
an additional danger of frayed belt pieces striking the eyes, but
such a danger was not proved by a preponderance of the evidence.

The Citation Concerning Brakes

10. Sized stone, sand, and gravel fromthe stockpiled areas
were dunped into customers' trucks with 980-B front-end | oaders.
The brakes on the | oaders consisted of (1) an air-activated
service (regular) braking systemthat operated by depressing
either of two brake pedals and (2) a spring-activated energency
braki ng systemthat activated automatically when air pressure
dropped below 70 p.s.i. or when a dash-nounted energency parki ng
brake control valve was manual |y pushed. There were two brake
pedal s that activated the service brakes. The left brake peda
woul d al so neutralize the transm ssion

11. \Wen the engi ne was running, an air conpressor attached
to the engine distributed a continuous supply of conpressed air
to six brake chanbers. There were four chanbers on the front of
the | oader and two slightly |arger chanbers on the rear of the
| oader. More braking power was required for the front of the
| oader because it carried nore wei ght when the bucket was | oaded.

12. Each brake chanber contained a service brake cylinder
and an energency brake cylinder. The service brake cylinder
contai ned a rod assenbly, a diaphragmand a di aphragmreturn
spring. Wen either brake pedal was depressed, conpressed air
entered the service brake chanber and forced the di aphragm and
rod assenbly outward to apply the brakes. About 75 p.s.i. was
required to conpress the diaphragmreturn spring. The energency
brake cylinder contained a piston and a spring. Wen air
pressure fell below 70 p.s.i., a buzzer would sound and a |ight
woul d flash in the operator’'s conpartnent and the brakes woul d
automatically lock by the springs releasing to push the pistons
agai nst the brakes. Wen the enmergency systemwas activated, the
machi ne woul d stop in 2 to 3 seconds.

13. When either the service brakes or the energency brakes
were applied, the push rod in the air chanmber extended and forced
the slack adjustor to rotate a canshaft, which forced two brake
shoes outward agai nst the brake drum

14. The manufacturer established a safe range of air
pressure (the green area on the air pressure gauge) of 77 to 122
p.s.i. and an unsafe range (the red range on the air pressure
gauge) of air pressure below 70 p.s.i. \When air pressure was in
the safe range, the pistons in the brake chanbers were
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retracted and the emergency springs remai ned conpressed. Wen

air pressure entered the unsafe range or when the parking brake
was activated, the springs would force the pistons to activate

t he energency brakes.

15. The service and energency braking systens operated
i ndependently so that a problem affecting one of the braking
systenms woul d not prevent the other fromoperating. In normal
operation, when the service brakes were rel eased, adequate air
pressure was mai ntained in the emergency braking systemso that
the springs remai ned conpressed. When the engi ne was turned on
the air conpressor charged the air reservoir and air pressure
woul d gradually build. |If either brake pedal was depressed
bef ore the parking brakes were rel eased, a double check val ve
woul d prevent sinultaneous application of both braking systens.
Once the energency brakes were rel eased, conpressed air would
enter the brake chanbers to keep the energency brakes rel eased
and to operate the service brake portion of the system

16. The air pressure on the diaphragns varied according to
how far the brake pedal was pushed down. The farther down the
pedal was pushed, the farther the air valve would open and the
nore pressure would be applied. Nornmally, the brake pedal was
pressed only far enough to activate the brakes.

17. The energency systemcould be tested by pressing the
brakes repeatedly to bleed the systemof air. The pressure gauge
woul d then fall into the red range and the emergency springs
woul d force the brakes to apply, if the emergency system operated

properly.

18. On August 7, 1979, at about 3 p.m, Inspector Spruel
approached the | oader while it was dunping material into a truck
VWhen he was about 20 feet fromthe | oader, the operator applied
t he brakes and the inspector heard a hissing noise, which he
believed to be the sound of escaping air. Nornmally, when the
brakes were applied there would be a rush of air that |asted
about 1 second, acconpanied by an air pressure |oss of between 5
and 10 p.s.i. as air was distributed to the activators. Wen the
service brakes were applied with the engine off, the drop in air
pressure woul d be greater because the air conpressor would not be
resupplying the air reservoir. The inspector noticed that the
sound of escaping air continued as long as the brakes were
appl i ed.

19. The inspector clinmbed on the | oader and asked the
operator to apply the service brakes again so that he could
observe the air pressure gauge. Wen the operator applied the
brakes, the inspector observed a drop in air pressure. The gauge
decreased slightly, but it did not enter the unsafe range. The
i nspector then told the operator to turn off the notor and apply
t he brakes. When the brakes were applied, the inspector heard
t he sound of continuously escaping air and the gauge continued to
drop without stopping. Wth the engine turned off, the nechanic,
Stanl ey Di ckinson, and the inspector craw ed under the | oader and
t he i nspector observed | oose connections at the hoses leading to



the left rear activator and at the directional valve at the front
of the | oader, and he observed what he believed to be a | eak near
the slack adjuster on the left rear brake. He nade these
observations with the
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engi ne off, by having the operator apply the brakes. The
mechani ¢ was able to tighten the | oose connections with a wench;
however, the left rear brake cylinder, which the inspector

t hought to be defective, could not be replaced until the
fol |l owi ng nor ni ng.

20. The | oader normally travel ed over snooth terrain and a
few small inclines. It had a maxi mum speed of 15 nph; however,
it rarely traveled that fast. The surface at the plant site
consi sted of | oose gravel. The inspector did not require the
operator to check the capability of the brakes on an incline
because he believed that it would be unsafe to do so. |Instead,
the machi ne was tested on |level ground. The operator traveled 5
to 7 nmph, applied the brakes, and the brakes worked. The
i nspector observed no erratic notion and heard no squeaks;
however, he did hear the sound of escaping air.

21. On the norning of August 7, before the | oader was
pl aced in operation, the nmechanic had told the operator that
there was a | eak on the | oader

22. On August 7, 1979, Inspector Spruell issued Ctation
No. 367447 to Respondent, reading in part: "The left rear brake
on the Cat. 980 | oader had an air |eak. The air seened to be
com ng past the slack adjuster rod.” On August 21, 1979, the
cited condition was found to have been abat ed.

23. The inspector believed that the brakes had an air |eak
that created a possibility of the machine jerking back and forth
and acting erratically if the brakes were applied suddenly. The
i nspector believed that an accident could occur if the operator
had to stop suddenly in an energency or if the brakes were
applied while the | oader was on an incline. He also believed
that the reliability of the energency braking systemwas affected
by the air |eak

24. The inspector concluded that Respondent knew or shoul d
have known of the | eak because the nechanic told the | oader
operator that norning that there was an air |eak and the
i nspector heard the sound of hissing air.

25. Respondent's enpl oyees were provided with a copy of
rules for the safe operation of front-end | oaders. Safety
neetings were also held. The rules required that the machi nes
not be operated unless all safety devices were fully operable and
all parts were in safe condition. Before noving a |oader at the
start of a shift, the operator was supposed to check the air
pressure by starting the engine and applying the brakes.

26. Regul ar inspections of the | oaders were conducted
before they were placed in operation and extra checks woul d be
made of parts that needed frequent replacenent. The |oaders were
not taken into the shop unless a part needed repair or
repl acenent; parts that required frequent replacenent were
wat ched cl osely. A company safety procedure required that the
operator fill out a check-1ist before the | oader was used. The



check-list included starting the engine, testing the brakes,
observing the air pressure gauge and listening for air |eaks.
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27. Diaphragms usually required repl acenent about once every 9

months. |If a diaphragm was damaged, a hi ssing sound woul d be
noticed and it would gradually grow worse. A snmall hole in the
di aphragm m ght not be apparent to the operator until it becane

| arger and the hissing noise grew louder. Wth a substanti al

| eak, the hissing sound could be heard above the noi se of the

| oader when the brakes were applied. Normally, the only way to
detect a small air leak was to listen; however, if the |eak was
| arge, the air pressure gauge woul d bl eed down. The operating
manual required that all |eaks, even if small, be sealed

i medi atel y.

28. Janes Rhodes, a superintendent at the Rockport Plant,
was not at the plant when the citation was issued on August 7.
On his return to the plant the foll owi ng day, he picked up a new
brake chanmber to install on the |oader. On August 8, 1979, he
operated the | oader and applied the brakes; however, he did not
hear any | eaks and the brakes operated satisfactorily. Wth the
help of WIlliam Goffinet, a master mechanic, he renpoved the brake
chanber on the left rear wheel, installed the new chanber and
di sassenbl ed the ol d chanber at the shop. He tested the old
chanmber in the shop by applying air; however, he was unable to
find a leak in the cylinder. Rhodes then reassenbled the
cylinder and replaced the new cylinder with the old one and ran
the | oader again for about 2 hours. He observed no | eaks and he
experi enced no problens with the brakes.

DI SCUSSI ON W TH FURTHER FI NDI NGS
The Citation Concerning Safety @ asses

Based on the citation issued on August 7, 1979, the
Secretary has charged Respondent with a violation of 30 CF. R [
56.15-4, which provides: "All persons shall wear safety gl asses,
goggl es, or face shields or other suitable protective devices
when in or around an area of a mne or plant where a hazard
exi sts which could cause injury to unprotected eyes."

The Secretary argues that persons around the belt conveyors
were subject to a hazard of eye injury fromfalling or bl ow ng
sand and gravel and from frayed pi eces of belt.

The Secretary proposes a penalty of $28.

Respondent's first defense is that the citation issued by
I nspector Spruell is defective because it fails to list with
particularity all the potential hazards of not wearing protective
eye gl asses. Respondent contends that the citation refers only
to the hazard of falling sand; however, at the hearing, the
i nspector testified that the plant operator was also in danger of
eye injuries fromfrayed pi eces of conveyor belt. Respondent
contends that it was prejudiced at the hearing because, had this
hazard been alleged in the citation, "respondent woul d have been
prepared to conclusively show by very substantial and provabl e
evi dence that there was no potential for any kind of injury from
such sources, nuch less to eyes.”
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This defense is rejected. The Act requires only that the nature
of the violation be described with particularity. Section 104(a)
of the Act requires that each citation "shall be in witing and
shal | describe with particularity the nature of the violation
including a reference to the provision of the Act, standard,

rule, regulation, or order alleged to have been violated." The
Act does not require that the inspector list every possible
hazard that the standard was designed to prevent. | find that

the Secretary was not estopped fromtrying to show at the hearing
the hazards and their potential for occurrence, even though they
were not included in the citation. Furthernore, Respondent coul d
have found through di scovery procedures the hazards that the
Secretary was going to try to prove at the hearing.

Respondent next argues that the Secretary failed to prove by
a preponderance of the evidence that pieces of torn conveyor
belts created a hazard of striking the eyes of enpl oyees.
Respondent contends that a belt has never torn or snapped as
all eged by the Secretary and that no enpl oyee has ever been
i njured by the whipping action of a piece of torn belt. | find
that the Secretary failed to prove by a preponderance of the
evi dence that a hazard of eye injury froma torn belt existed so
as to require protective gl asses.

Respondent al so argues that no hazard relevant to the safety
gl asses required by the inspector existed at the Rockport Plant.
Respondent contends that a preponderance of the evidence
est abl i shed that the purpose of wearing inpact-resistant gl asses
was to prevent injuries fromdirect or frontal inpact and that
smal | particles of sand and gravel blowing or falling fromthe
conveyor belts did not present such a hazard as to require
i npact -resi stant gl asses. Respondent argues that its enpl oyees
were protected fromfalling objects, including sand, by wearing
hardhats with a brim

A mandatory safety standard nust be clearly worded and
fairly adm nistered so that a reasonably prudent operator can
understand and followit. The operator should not be subjected
to varying and inconsistent interpretations based on the
subj ective understanding of different inspectors. Cear wording
and consistent application of the standard are required to avoid
unfairness to the mne operator. The Supreme Court has held that
the rul e-maki ng procedures in the Adm nistrative Procedure Act
were designed to insure fairness and should not be supplanted by
ad hoc adjudicatory proceedings. NLRB v. Wman- Gordon Co., 394
U 'S 759, 764 (1969).

In Connally v. Ceneral Construction Co., 269 U S. 385, 391
(1925), the Supreme Court said: "[A] statute which either
forbids or requires the doing of an act in ternms so vague that
men of common intelligence nmust necessarily guess at its neaning
and differ as to its application violates the first essential of
due process of law " This fundanmental principle also applies to
i ndustrial and comercial safety standards that can result in the
i mposition of civil penalties for their violation. See al so:
Brennan v. OSHRC, 505 F.2d 869, 872 (10th Cr. 1974); Diebold



Inc. v. Marshall, 585 F.2d 1327, 1335-1336 (6th Cr. 1978);
Longvi ew Refining Co. v. Shore, 554 F.2d 1006, 1114 (Tenp. Ener.
. App. 1977), cert. denied, 434 U. S 836 (1977). In D ebold,
Inc., the court said:
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Among the nyriad applications of the due process cl ause
is the fundanental principle that statutes and regul ati ons
whi ch purport to govern conduct must give an adequate
war ni ng of what they command or forbid. |In our jurisprudence,
"because we assune that man is free to steer between | awful
and unl awful conduct, we insist that |laws give the person of
ordinary intelligence a reasonable opportunity to know what
is prohibited, so that he may act accordingly.” Gayned v.
City of Rockford, 408 U S. 104, 108, 92 S.Ct. 2294, 2298, 33
L. BEd. 2d 222 (1972). The principle applies with special force
to statutes which regulate in the area of First Amendnent
rights, but the due process requirenent of fundanmenta
fairness is hardly limted to that context. Even a regulation
whi ch governs purely economic or commercial activities, if its
vi ol ati on can engender penalties, nust be so framed as to
provide a constitutionally adequate warning to those whose
activities are governed.

585 F.2d at 1335-1336.

In determ ning whether a safety standard satisfies the
principles of due process, the regulation nmust be exam ned "in
light of the conduct to which it is applied' (Ray Evers Wl ding
Co. v. OSHRC, 625 F.2d 726, 732 (6th Gr. 1980); United States v.
Nati onal Dairy Products Corp., 372 U.S. 29, 33 (1963)) and rnust
meet the test of "delineat[ing] its reach in words of comon
under st andi ng" (Caneron v. Johnson, 390 U.S. 611, 616 (1968)).

The cited standard requires that "safety gl asses, goggles or
face shields or other suitable devices" be worn by enpl oyees in
an area of a plant "where a hazard exists which could cause
injury to unprotected eyes."

Nei t her this Comm ssion nor the courts have deci ded whet her
this standard neets the notice requirenents of due process. (FN 1)
However, the courts have
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consi dered several OSHA safety standards that are simlar in

| anguage, scope, and purpose to the cited standard by requiring
the use of personal protective equi pment "wherever it is
necessary" or "where there is an exposure to hazardous conditions
* * * " (FN.2) In considering these general personal protection
standards, a majority of the circuit courts have applied an

obj ective "reasonabl eness" test of whether a reasonably prudent
person famliar with the circunmstances of the industry woul d have
prot ected agai nst the hazard. Cape & Vineyard Div. v. OSHRC, 512
F.2d 1148, 1152 (1st Cr. 1975); American Airlines, Inc. v.
Secretary of Labor, 578 F.2d 38, 41 (2nd Cir. 1978); Voegel e Co.
v. OSHRC, 625 F.2d 1075, 1079 (3rd G r. 1980); Bristol Steel &
Iron Works, Inc. v. OSHRC, 601 F.2d 717, 723 (4th Gr. 1979); Ray
Evers Welding Co. v. OSHRC, supra, 625 F.2d at 731-732

Ar kansas-Best Freight Systems, Inc. v. OSHRC, 529 F.2d 649, 655
(8th Cir. 1976); Brennan v. Smoke-Craft, Inc., 530 F.2d 843, 845
(9th Cr. 1976). The First Grcuit explained that "know edge of
t he existence of a hazardous situation nmust be determined in
[ight of the conmmon experience of an industry, but that the
extent of precautions to take against a known hazard is that

whi ch a conscientious safety expert would take." General Dynam cs
v. OSHRC, 599 F.2d 453, 464 (1st Gr. 1979)

The Fifth Grcuit, by contrast, has |linked the
reasonabl eness standard to the custom and practice of the
i ndustry. In Ryder Truck Lines, Inc. v. Brennan, 497 F.2d 230
(5th Cir. 1974), the court said that the general industry safety
standard was not unconstitutionally vague as long as it "affords
a reasonabl e warning of the proscribed conduct in |light of common
under standi ng and practices.” 497 F.2d at 233; United States v.
Petrillo, 332 U.S. 1, 4 (1947).

In B & B lInsulation, Inc. v. OSHRC, 583 F.2d 1364, 1372 (5th
Cr. 1978), which involved a citation for failure of an enpl oyee
to wear a safety belt, the Fifth CGrcuit held that a reasonabl e
i nsul ation industry enpl oyer would not have required the use of
safety belts under the circunstances and that the conpany did al
that was required of it. The court found that only one of 11
wi t nesses, the OSHA conpliance officer, testified that safety
belts woul d have been appropriate under the circunstances and the
Secretary of Labor introduced no evidence of industry custom
Ibid. The court said that the Cccupational Safety and Health
Revi ew Commi ssion's conclusion that industry customrequired the
use of safety belts under the circunstances was inaccurate
because it was based entirely upon the opinion of people enployed
by the Governnment wi thout considering the evidence of the people
in the industry.
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583 F.2d at 1370. See also, Cotter & Conpany v. OSHRC, 598 F.2d
911 (5th Gr. 1979); Power Plant Division, Brown & Root, Inc. v.
OSHRC, 590 F.2d 1363 (5th Cr. 1979)

The other circuits have not followed the Fifth Crcuit in
l[imting the reasonabl eness standard to the custom and practice
of the industry because, as the First Grcuit explained, an
i ndustry practice standard "would allow an entire industry to
avoid liability by maintaining i nadequate safety training."
Ceneral Dynamics, supra, 599 F.2d at 464, accord, Voegele Co.
supra, 625 F.2d at 1078. The Sixth G rcuit said that industry
standards and custons shoul d not be determ native of
reasonabl eness "because there may be instances where a whol e
i ndustry has been negligent in providing safety equi pnment for its
enpl oyees." Ray Evers Wl ding, supra, 625 F.2d at 732.

In MSHA v. Atlantic Cenment Co., YORK 79-10-M 2 FMSHRC Decs.
2910 (Cctober 10, 1980), Commi ssion Judge Melick considered a
vagueness charge in a civil penalty proceedi ng involving an
al l eged violation of a mandatory safety standard. He found that
the safety standard (30 CF. R [156-9.2) was simlar to the
personal protective equi prment standards considered by the Fourth
Circuit in MLean Trucking Conpany v. OSHRC, 503 F.2d 8 (4th Gir.
1974), and the Fifth Crcuit in Ryder Truck Lines, Inc. v.
Brennan, 497 F.2d 230 (5th Cr. 1974). Judge Melick said:

The regul atory standard cited hereinis simlar * * *
in that "the regul ati on appears to have been drafted
with as nuch exactitude as possible in light of the
nmyri ad concei vabl e situations which could arise and

whi ch woul d be capable of causing injury.” Al so just as
in the case of those standards, inherent in the
standard at bar "is an external and objective test,
nanel y, whether or not a reasonabl e person would
recogni zed [the cited hazard]." MlLean, supra at p. 10.
The "reasonabl e person” has recently been defined as a
"conscientious safety expert seeking to prevent al
hazards which are reasonably foreseeable.” Genera
Dynam cs v. OSHRC, 599 F.2d 453 (1st Cr. 1979)

I conclude that the wording of the cited standard neets the
notice requirements of due process as prescribed in the above
cases. However, | conclude that the inspector's application of
the standard was arbitrary and unreasonable in this case, and
that it would be a denial of due process to hold this operator
liable for failing to provide the safety gl asses required by the
i nspect or.

Nei t her the wordi ng of the standard nor the facts of this
case woul d cause a reasonably prudent operator to concl ude that
the | aw required unshi el ded i npact-resistant | enses to protect
the eyes fromfalling or wind-blown sand or gravel particles.

The gl asses worn by the inspector, and accepted by him as
conpliance with the standard, would not prevent falling and

wi nd- bl own sand and gravel fromentering the eyes from around the
top, bottom and sides of the glasses. W ap-around goggles,



safety glasses with
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peri pheral shields, or face shields would have offered better
protection fromthe dangers of falling and w nd-bl own sand and
gravel particles, but none of these was put in issue either by
the inspector's discussion with the operator or by the citation
he i ssued. The inspector believed that wearing safety gl asses
wi t hout peripheral shields would protect a person's eyes from
wi ndbl own sand and gravel particles. However, even though the
i nspector was wearing such gl asses, he had to wi pe particles of
sand from his eyes on several occasions.

The evi dence shows that the inspector construed "safety
gl asses” to include the kind he was wearing, i.e.
i npact -resi stant | enses w thout peripheral shields. However,
such gl asses have not been shown to be "suitable" to protect
agai nst the hazard assumed by the inspector and Respondent is not
charged with failing to provide other types of protective
devices. The citation alleges a failure to provide "safety
gl asses" and does not say "goggles, or face shields or other
suitabl e protective devices." Respondent cannot be held liable
for failing to provide unsuitable devices even though an
i nspector may find themto be suitable.

In summary, | conclude that, under the wording of the
standard and the facts of this case, it is arbitrary and
unreasonabl e for the Governnment to charge a safety violation for
failing to provide inpact-resistant safety glasses such as those
worn by the inspector. Wether a different kind of protection
such as safety gl asses with peripheral shields, wap-around
goggl es, or face shields could and should be required to protect
agai nst sand and gravel particles at Respondent's plant has not
been put in issue by the Governnent and is not deci ded here.

The Citation Concerning Brakes

Based on the citation issued on August 7, 1979, the
Secretary has charged Respondent with a violation of 30 CF. R [
56.9-2, which provides: "Equipnment defects affecting safety
shal |l be corrected before the equipnent is used.” The basic
issue as to this charge is whether there was a leak in the
braki ng systemthat affected the safe operation of the front-end
| oader.

The Secretary argues that a preponderance of the evidence
shows there were | eaks in the braking systemof the front-end
| oader; that these | eaks affected the safe operation of the
| oader; and that Respondent knew or shoul d have known of the
| eaks before placing the machine in operation. The inspector
testified that he could hear the sound of escaping air, that he
observed | oose hose fittings on the | oader, and that the nechanic
had told the operator on the nmorning of the inspection that there
was an air leak. The inspector also observed what he assuned to
be a | eak near the slack adjuster on the |eft rear brake.

The Secretary proposes a penalty of $64.

Respondent argues that the Secretary failed to prove, by a



preponderance of the evidence, that there was any air |eak that
affected the safety of the
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| oader. Respondent contends that the sound of escaping air heard
by I nspector Spruell did not ambunt to a defect. Respondent
argues that the air pressure gauge did not drop into the unsafe
range and that the operation of the | oader's brakes was not
affected by the air |eak. Superintendent Rhodes testified that
after the citation he tested the brakes and found themto operate
satisfactorily. He renoved the brake cylinder and exam ned it at
t he shop and discovered no hol es or other defects. He also
testified that the | oader was exam ned by the operator before
bei ng pl aced in operation, as required by the conpany's rules,
and that no brake problens were discovered.

Respondent al so contends that the all eged hazards of the
| oader jerking and swerving were unsupported by the record. The
master nechanic, M. CGoffinet, testified that the |level of air
pressure was distributed evenly to all six chanbers and that, if
pressure dropped below 70 p.s.i., the energency system woul d
activate evenly on all the wheels. He said that the two braking
systens operated i ndependently of each other and that a defect in
one would not affect the reliability of the other. He said that
a hole in one of the brake chanbers m ght slow the operation of
the service brakes; however, it would not affect the energency
system and woul d not cause the machine to jerk or swerve if the
brakes were applied suddenly in an energency.

To prove a violation of the cited standard, the Secretary
must show the presence of a defect that affected the safety of
the machine. | find that an audible hissing lasting nore than
one or two seconds when the brakes were applied indicated an
abnormal condition in the | oader's braking systemso as to
require further investigation before placing the nmachine in
operation.

The manufacturer's service nmanual required that all |eaks,
even small ones, be sealed imediately to avoid rupturing a
di aphragm A danmaged di aphragm woul d produce a hi ssing noi se
during operation and, if left unattended, it could gradually grow
worse or rupture and cause the energency braking systemto
activate. |If the enmergency braking system acti vat ed
unexpectedly, its stopping of the vehicle in 2 to 3 seconds could
cause the operator to lurch forward and injure hinself on the
dash or steering wheel, cause a whiplash injury, or distract the
operator so as to cause an accident involving another person
vehicl e, or object.

On the norning of the inspection, the nechanic warned the
operator of a leak in one of the brake cylinders. Inspector
Spruell testified that a hissing sound, which he could hear about
20 feet fromthe |oader while it was in operation, caused himto
suspect the presence of an air leak in the braking system He
testified that the air pressure gauge dropped slightly when the
brakes were applied and that he found two | oose hose connecti ons
under the | oader, which were repaired i nmedi ately, and that the
audi bl e hi ssing continued even after the | oose fittings were
tightened. | credit this testinony as to what he observed and
hear d.



I conclude that it was a violation to operate the vehicle
wi th the hissing sound found by the inspector, and that under the
mandat ory safety standard
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Respondent had a duty to detect, exam ne, and correct the source
of the hissing sound before allowi ng the machine to be put in
service. However, considering the evidence that the brakes were
effectively stopping the vehicle at the tinme of the inspection
and that the energency braking system provi ded i ndependent
protection, | find that the violation involved a | ow gravity of
risk to the vehicle operator

CONCLUSI ONS OF LAW

1. The undersigned Judge has jurisdiction over the parties
and subject matter of the above proceedi ng.

2. Petitioner did not nmeet his burden of proving a
violation as alleged in Ctation No. 367445.

3. Respondent violated 30 CF.R [156.9-2 by failing to
repair an air leak on the left rear brake of the front-end | oader
as alleged in Gtation No. 367447. Based upon the statutory
criteria for assessing a civil penalty for a violation of a
nmandat ory standard, Respondent is assessed a penalty of $64.00
for this violation.

ORDER

WHEREFORE I T IS ORDERED that Evansville Materials, Inc.
shall pay the Secretary of Labor the above-assessed civil
penalty, in the anpbunt of $64.00, within 30 days fromthe date of
t hi s deci sion.

W LLI AM FAUVER JUDGE
N
~FOOTNOTE_ONE

1 The cited standard, which was promnul gated by MSHA under
its rulemaki ng authority, can be contrasted with a simlar rule,
whi ch was pronul gated by the Cccupational Safety and Heal th
Admi ni stration (OSHA) to prevent eye injuries. Section
1910. 133(a) (1) of OSHA's regulations, Title 29, Code of Federal
Regul ati ons, provides that protective eye and face equi prment
shall be required "where there is a reasonable probability of
injury that can be prevented by such equi pnent." Section
1910. 133(a) (1) specifically requires that eye protection be
provi ded "where machi nes or operations present the hazard of
flying objects, glare, liquids, injurious radiation, or a
conbi nati on of these hazards." Subsection (a)(2) requires that
eye protectors provide adequate protecti on against the particul ar
hazards for which they were designed. Subsection (a)(b) further
requi res that "design, construction, testing, and use of devices
for eye and face protection” neet the standards of the American
Nati onal Standard for Cccupational and Educati onal Eye and Face
Protection, Z87-1 1968 (ANSI).

~FOOTNOTE_TWOD
2 Section 1910.132(a) of OSHA's regulations, Title 29, Code
of Federal Regulations, is a general industry standard that



requires the use of personal protective equi pment "wherever it is
necessary by reason of hazards or processes or environnent

* * * encountered in a manner capable of causing injury * * *

t hrough physical contact." Section 1926.28(a) is a genera
standard that requires "the wearing of appropriate protective
equi prent in all operations where there is an exposure to
hazardous conditions * * *."



