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UNI TED STATES OF AMERI CA,
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vVer sus
REYNALDO GARCI A, al so known as Chucky,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. 7:03-CR-169-2

Bef ore REAVLEY, JOLLY, and H GE NBOTHAM GCircuit Judges.
PER CURI AM

Reynal do Garci a appeal s his sentence follow ng his guilty-plea
to conspiracy to possess with intent to distribute nore than 1, 000
kilogranms of marijuana in violation of 21 US. C 88 846 and
841(a)(1), (b)(1)(A. The district court calculated Garcia’ s base
offense level based on relevant conduct involving 48,651.7
kil ograns of marijuana. Garcia argues, inter alia, that the
district court’s drug quantity finding violated the Si xth Arendnent

and United States v. Booker! because he did not plea or admt to

1125 S, Q. 738 (2005).



the relevant conduct and it was not found by a jury.

I n Booker, the Suprene Court held that “[a]ny fact (other than
a prior conviction) which is necessary to support a sentence
exceedi ng t he maxi numaut hori zed by the facts established by a pl ea
of guilty or a jury verdict nust be admtted by the defendant or
proved to a jury beyond a reasonabl e doubt.”? Booker struck down
18 U.S.C. 8§ 3553(b)(1), thus rendering the Quidelines advisory.?

Garcia did not expressly object inthe district court based on
Booker or the Sixth Amendnent. Consequently, our review is for
plain error only.* W nmay correct an error that the appellant
failed toraise inthe district court only if thereis “(1) error,
(2) that is plain, and (3) that affect[s] substantial rights.”> |If
these conditions are net, we may exerci se our discretion to notice
a forfeited error only if “the error seriously affect[s] the
fai rness, integrity, or public reputation of j udi ci al
proceedi ngs. " ®

The first two prongs of the plain error test are clearly net

in this case.” In order to satisfy the third prong, Garcia nust

2 1d. at 756.
5 1d. at 764-65.
4 See United States v. Mares, 402 F.3d 511, 520 (5th Cr. 2005).

SUnited States v. Cotton, 122 S. C. 1781, 1785 (2002) (internal quotation
marks and citations omtted).

6 1d. (internal quotation marks and citations omtted).

7 See Mares, 402 F.3d at 520-21.



denonstrate that “the sentencing judge--sentencing under an
advi sory schene rather than a mandatory one--woul d have reached a
significantly different result.”® Al though we have held that an
appellant has a “difficult burden to establish that the error
affected his substantial rights,”® we are persuaded that Garcia has
done so in the present case.

At Garcia' s sentencing, the court discussed at length the
difficulties of long prison sentences and their affect on famlies.
The court noted that Garcia was a husband and father of snal
children, and opined: “You [Garcia] are a young man and | would
prefer to sentence you to a | esser sentence than required under the
guidelines but I’"’'mgoing to follow the | aw and assess puni shnent
appropriately based on the circunstances that are presented before
me.” The court then proceeding to sentence Garcia to 262 nont hs’
i nprisonnment--at the very bottom of the applicable Guidelines
range. W have held that this type of evidence indicates a
i kelihood that the district court would have inposed a |esser
sentence under an advisory Quidelines regine. Furthernore, we

find that Garcia has carried his burden under the fourth prong of

8 1d. at 521.

® United States v. Pennell,---F. 3d----, 2005 W 1030123, at *5 (5th Gr.
May 4, 2005).

10 See jd.



the plain error test.! Accordingly, Garcia s sentence nust be
vacat ed and remanded for resentencing.

Because the district court’s drug quantity determ nation
requires resentencing, we do no reach Garcia s other clained
sentencing errors and leave to the district court’s discretion
whether it will inpose the sane sentence with the sanme departures
or enhancenents.!? (@Grcia's argunent that a greater sentence at
resentencing would inplicate ex post facto concerns is prenmature,
and we do not address it.?*?

VACATED AND REMANDED

11 See id. (sentencing error that results in a dramatic increase in the
reconmended i nprisonnent range “seriously affects the fairness, integrity, or
public reputation of the judicial proceedings” (quoting United States v. G aci a-
Cantu, 302 F.3d 308, 313 (5th Cr. 2002))).

12 See United States v. Akpan, 407 F.3d 360, 377 n.62 (5th Cr. 2005).

13 See Amar v. Witley, 100 F.3d 22, 23 (5th Cr. 1996) (finding that we
lack the “jurisdiction and the judicial resources toissue an advi sory opi nion”).
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