I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THEODORE B. SAVAGE, et al., :
Pl aintiffs, : ClVIL ACTI ON
V.
CHUCKY JUDGE, et al., :
Def endant s : No. 05-2551

MVEMORANDUM AND ORDER

McLaughlin, J. January 2, 2006

Plaintiffs Theodore Savage and Edward Abraham have sued
numerous prison officials at SCl-Gaterford under section 1983,
claimng that they were retaliated against for their filing a
previous |awsuit and for Abraham s agreenent to testify for
Savage at a hearing in that case. The noving defendants argue
for dism ssal on the grounds of res judicata, the inproper
j oi nder of Abrahamis clainms with Savage’'s, and the | ack of
factual support for the plaintiffs’ conspiracy claim
Addi tionally, one defendant argues that Abrahanis state-I|aw
clainms are barred by sovereign i nmunity.

Al so before the Court is Savage’s notion to conpel
prison officials at SCl-Cresson, where Savage is now held, to
deliver his outgoing legal mail. The Court will deny the nmai
notion and grant the notion to dismss in part and deny it in

part.



Litigation Hi story

A. \Vheeler v. Beard

I n August of 2003, four prisoners at SCl-Gaterford
(i ncludi ng Savage and Janmes Pavlichko, a former plaintiff in this
case) brought suit against an array of prison officials. Weeler
v. Beard, G vil Action No. 03-4826, currently before the
Honorable WIlliamH Yohn (hereinafter “Weeler”). 1In relevant
part, the suit alleged that various Departnment of Corrections
officials retaliated against the plaintiffs for filing Weeler

and a previous lawsuit, Fontroy v. Schweiker, Cvil Action No.

02-2949 (hereinafter “Fontroy”).

Abraham was scheduled to testify for Savage in January
of 2005 at an evidentiary hearing about Savage’s transfer out of
SCl-Gaterford to another correctional institution. It is not
clear fromthe conplaint whether the hearing was held. Savage

voluntarily w thdrew from Weel er on January 12, 2006.

B. Abrahamyv. D Gugliel no

On January 6, 2006, Abrahamfiled a | awsuit
conplaining of SCl-Gaterford s newspaper and magazi ne

subscription policy. Abrahamv. Di Guglielno, No. 06-58,

currently before the Honorable Bruce W Kauffman (hereinafter



“Abrahant).! Abrahamraised a claimof nedical maltreatnent
based on several defendants’ alleged indifference to his
“testicle torsion” and al so brought a section 1983 retaliation
claim alleging that several of the defendants were notivated by
his agreenent to testify for Savage in Wheeler to fabricate a

m sconduct charge against him On Septenber 13, 2006, Abraham
stipulated that the case would concern only his nedical

mal treat nent cl aim

C. The Present Case

In June of 2005, Savage and Pavlichko instituted this
action, suing eleven SCl-Gaterford officials — Judge,
D Gugliel no, Trojan, Canino, Myer, Dohman, Canpbell, Owen,
Koval chi k, Matello, and Murray — under sections 1983, 1985, and
1986, alleging that they were retaliated against for filing
Wheel er and Fontroy.

The plaintiffs filed an amended conpl aint as of right
on June 28, 2006. The conplaint added Abrahamas a plaintiff,
dr opped Canpbell fromthe case, and added Karpi nski, Thonas,
Johnson, WIlianson, Radle, and Smth as defendants. The anended

conpl aint al so contai ned several new clains of retaliation

! Savage sought to file suit along with Abraham but his
application to proceed in forma pauperis was deni ed under 28
U S.C. 1915(g) because at |east four of Savage’s previous
| awsuits were dism ssed for frivol ousness.
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all egedly notivated by the plaintiffs litigation activity in
Wheel er and Abraham Pavlichko voluntarily withdrew fromthis
action on August 29, 2006.

The scope of the plaintiffs’ case has been narrowed by
their responses to the defendants’ notions to dismss. The
plaintiffs have agreed to dism ss two of Savage' s all egati ons:
that several of the defendants fal sely accused himof violations
of various prison regulations in order to send himto the
restricted housing unit; and that several defendants organized
his transfer out of SCl-Gaterford to another correctional
institution in further retaliation for his lawsuits. Wth these
di sm ssals, there are no clains remaining agai nst Myyer or Owen,
who will be dism ssed fromthe case. The plaintiffs also agree
that WIlianmson shoul d be di sm ssed.

The follow ng narrative, which assunes that the
allegations in the plaintiffs’ anended conpl aint are true,

presents their remaining clains.

1. Fact ual Backqgr ound

A. Retaliatory Prison Transfers

On “a nunber of occasions” (the plaintiffs have not
provi ded dates), Thomas Dohman, an SCl-Gaterford security
captain, and Eric Radle, a lieutenant, threatened to transfer the

plaintiffs to separate prisons if they continued their



“paperwork,” a reference to their lawsuits. Dohman, Radle, and
David Diguglielno, the prison superintendent, placed notes in
Abraham s file saying that he and Savage were “troubl e makers
[sic]” who have a “propensity for harassing institutional staff
with litigation.” In md-2006, Abraham was transferred out of

SCl -G aterford.

B. Retaliatory Use of Excessive Force

On January 6, 2006, while Savage and Abraham were in

Abraham s cell, Karpinski, Johnson (no first names provided), and
Lavan Thomas assaul ted Abraham whil e Thomas said, “file nore
paperwor k you fuckin [sic] piece of shit.” HS. Smth, the

of ficers’ supervisor, watched the assault but did not intervene.
Abraham was then placed in a strip cell where he was deni ed food
and water for seven days. On January 17, 2006, Johnson entered
Savage' s cell and assaulted himfor seeking an investigation into

t he assault of Abraham

C. Retaliatory Separation

On January 18, 2006, Dohman pl aced the plaintiffs in
different housing units in retaliation for Abraham s agreenent to
testify as a wtness for Savage at a hearing in connection with
Wheeler. The plaintiffs alone anong SCl-G aterford i nmates were

di sall owed fromvisiting the yard or the law |ibrary together.



The separation order was briefly lifted by D guglielno before

bei ng reinstated at Dohman’s request.

I11. dains

The plaintiffs believe that the foregoing acts were
commtted in retaliation for their litigation activity in \Weeler
and Abrahamin violation of section 1983. Because the plaintiffs
have stipulated to the dism ssal of several of Savage’s
all egations, the remaining clains are: Abrahanmis retaliatory
prison transfer claimagainst D Cuglielno, Dohman, and Radl e;
both plaintiffs’ retaliatory separation clai magai nst Dohnman?
and both plaintiffs’ retaliatory use of excessive force claim
agai nst Thomas, Johnson, Karpinski, and Smth. The plaintiffs
bring a section 1983 conspiracy claimin connection with the
retaliatory acts against all of the remaining defendants.

Both plaintiffs bring additional clains based on their
al | eged beatings. Abraham alleges an Ei ghth Amendnent viol ation
by Thomas, Johnson, Karpinski, and Smth, and violations of state
assault and battery |laws by Thomas, Johnson, and Kar pi nski .

Savage brings an Eighth Arendnent, an assault, and a battery

2 Al t hough the anmended conpl aint contains allegations
concerning events at SCl-Cresson and SCl - Rockvi ew where Savage
and Abraham are now housed, the plaintiffs have stated that they
are not raising clainms based on events that occurred outside of
SCl-Gaterford. Br. in Qop. at 7. The retaliatory separation
claimconcerns only the events recounted in Part I1.C, supra.
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cl ai m agai nst Johnson.

V. Analysis
A. The Ml Mbdtion

The plaintiffs request that the Court order officials
at SCl-Cresson to deliver Savage’s mail. The Court will deny the
nmotion. The Court is powerless to grant the plaintiffs’ request
because no SCl-Cresson official is a defendant in this case.

Additionally, Savage’'s alleged difficulty in delivering
mai | has not caused himany detrinment. He has not alleged that
the Court has not received any of his comuni cations, and the
Court mailed to the defendants copies of the pleadings with which
t hey had not been served. The Court has, as the plaintiffs
requested by letter, treated the plaintiffs’ brief in opposition
and suppl enental brief in opposition as responsive to all of the

def endants’ notions to di sm ss.

B. The Mdtions to Dismss

Johnson, Koval chi k, and Kar pi nski have not been served
with the amended conplaint. The other defendants have noved to
dismss in three separate notions. All of the noving defendants
argue that the plaintiffs’ remaining clains should be dism ssed
because: (1) Savage’'s clainms are barred by res judicata; (2)

Abraham s clains are inproperly joined with Savage’s; and (3) the



plaintiffs’ conspiracy claimis not pleaded with sufficient
factual specificity. Additionally, Thomas argues that sovereign

immunity bars Abrahanis assault and battery clai ns.

1. Savage and Res Judi cata

The defendants argue, on the basis of Weeler, that
Savage’'s clains are barred by res judicata. Res judicata applies
if: (1) the earlier judgnent is final and on the nerits; (2) the
clains are the sane as those asserted in the prior action; and
(3) the parties are the same as, or in privity with, the parties

fromthe earlier action. Huck v. Dawson, 106 F.3d 45, 49 (3d

Cr. 1997). Res judicata bars a litigant fromraising matters
that were actually litigated, or could have been litigated, in
the prior suit. |d.

Savage’'s clains of retaliatory separation and
retaliatory use of excessive force are not barred by res judicata
because they were not “actually litigated” in Weeler, nor could
t hey have been. The fornmer cl ai menconpasses several events, the
first of which took place on January 18, 2006. Conpl. 1Y 65-67.
The latter claimstens froma January 17, 2006 incident.

Savage’s withdrawal from Weel er could not have been with
prejudice to his right to raise clains based on events that
occurred after his dismssal. Further, the defendants agai nst

whom Savage’s cl ains are brought are not defendants in Weeler.



2. Abraham and Joi nder

The defendants argue that Abrahamis inproperly joined
under Federal Rule of Cvil Procedure 20(a) and that the Court
shoul d sever Abrahamfromthis case pursuant to Rule 21. Rule
20(a) provides in part that plaintiffs may join together in an
action if they assert a right to relief arising out of the sane
series of transactions and if their clains raise cormmbn questions
of law or fact. The Court finds that joinder is appropriate
because the plaintiffs’ clains satisfy this test.

The defendants’ alleged canpaign of retaliation
conprised a series of transactions involving both plaintiffs
either as joint victins (their separation) or as wtnesses (the
assault and battery), and they bring clains against the sane
defendants. The factual commonality in the plaintiffs’ clains is

reflected in the identical |legal theories on which they rely.?

3 The defendants argue that severance is appropriate
because of the differences between the original and the anmended
conplaint. The relevant conparison, however, is between Abraham
and Savage’'s clains as they are asserted in the anended conpl ai nt
because these are the clains that they seek to join.

The Court is |likew se not persuaded by the defendants’
argunments that severance is necessary to fulfill the filing
requi renents of the Prison Litigation Reform Act (“PLRA").
(WIlliamson Br. in Supp. at 7-8; Br. in Reply at 2-4.) The Court
assunes that the defendants base their argunent on 28 U S. C

1915(b), which states, “if a prisoner brings a civil action or
files an appeal in forma pauperis, the prisoner shall be required
to pay the full anount of a filing fee.” The Court notes that

the provisionis a filing fee requirenent and does not by itself
support the argunent that the plaintiffs’ clainms nust be severed.
| f section 1915(b) requires each prisoner proceeding in form
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The defendants further argue that it is nore
appropriate for Abrahamto bring his clainms in Abraham but
Abr aham has agreed to pursue only his nedical maltreatnent clains

in that case.?*

3. The Conspiracy d aim

The defendants argue that the plaintiffs’ conspiracy
claimis not put forth with sufficient factual specificity. The
Court disagrees.”®

A conspiracy claimnust allege the general conposition
of the conspiracy, its broad objectives, and each defendant’s
role; a general allegation of conspiracy w thout a statenment of

facts is insufficient. Rose v. Bartle, 871 F.2d 331, 366 (3d

Cr. 1989); Maples v. Boyd, 2004 W. 1792775 at *8 (E.D. Pa.

pauperis to pay the full filing fee, an issue the Court does not
deci de, the requirenment can be nmet whether or not the prisoners

proceed in a single lawsuit. See, e.q., Boriboune v. Berge, 391
F.3d 852 (7th Gr. 2004).

4 Abrahanmi s retaliation claimin Abraham centered on a
fabricated m sconduct charge in Novenber of 2005. The dism ssal
of the claimwth prejudice therefore poses no bar to Abrahanis
retaliation clains in this case, which are unrelated. See Br. in

Opp. Ex. A

5 The proposed order filed with the plaintiffs’
suppl enmental brief in opposition states that the conspiracy claim
shoul d be dism ssed. The Court assunmes that this is a
typographical error. The plaintiffs’ brief in opposition argues
that the conspiracy claimshould go forward. The defendants, in
arguing in their reply brief that the conspiracy claimshould be
di sm ssed, appear |ikewi se to assune that the plaintiffs contest
the dism ssal of the conspiracy claim
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2004). A conspiracy claimunder section 1983 nust all ege
specific facts suggesting that there was a nmutual understandi ng
anong the conspirators to take actions directed toward an
unconstitutional end, although the “neeting of the m nds” by the
def endants may be tacit and need not be proved through direct

evidence. Wsley v. Hollis, 2004 W. 945134 at *4 (E.D. Pa.

2004); Dill v. Oslick, 1999 W 508675 at *8 (E.D. Pa. 1999).

As outlined above, the only clains that remain in the
case besides the conspiracy claimare Abrahanmis prison transfer
cl ai m agai nst Di Gugli el no, Dohman, and Radl e, and both
plaintiffs’ retaliatory separation and assault-related cl ai ns
agai nst Kar pi nski, Johnson, Smth, and Thomas. Wth the
di sm ssal of Savage' s restricted housing unit and prison transfer
clains, several of the defendants -— Matell o, Canino, Judge,
Trojan, and Murray -- are no longer inplicated in any of the
plaintiffs’ factual allegations. Consequently, the conspiracy
cl ai m agai nst them nust be di sm ssed.

According to the anended conplaint, the facts that
support the conspiracy claimagainst the renmai ning defendants
are: Dohman’s preventing the plaintiffs fromvisiting the yard
or the law library together in contravention of an SCl-G aterford
policy; Dohman’s and Radle’'s threats to transfer the plaintiffs
to different prisons if they pursued their litigation; the notes

placed in the plaintiffs’ files by Radle, D Guglielno, and Dohman
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about the plaintiffs’ harassnment of prison staff with their
l[itigation; Abrahamis transfer out of SCl-Gaterford; Thonas,
Johnson, and Karpinski’s acting in concert to beat Abraham
Thomas’ s conment nade during Abrahani s assault about the
plaintiffs’ “paperwork”; and Smth’s acqui escence to the beating.
The Court is unable to conclude that the plaintiffs’
conspiracy claimis factually deficient as a matter of |aw
Al though the plaintiffs have not pointed to a specific nonent
when the defendants agreed to take retaliatory action, they have
al l eged facts that suggest that the defendants were actuated by a
common desire to punish the plaintiffs for their |awsuits. The
facts alleged by the plaintiffs are nore el aborate for sonme of
t he defendants than for others, but they allow for an inference
that the defendants agreed, at least tacitly, to violate the
plaintiffs’ constitutional rights. The plaintiffs have all eged
the conspiracy’s object (retaliation against the plaintiffs) its
conposition (the naned defendants) and each conspirator’s role
(outlined above), and therefore the conspiracy clai magainst the

remai ni ng defendants is factually sufficient.

4. Sovereign | munity

Thomas argues that Savage’s assault and battery clains
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are barred by sovereign inmunity.® Sovereign imunity protects a
state official fromsuit unless the cause of action falls within
one of several statutory exceptions or the official’s action

falls outside the scope of his or her enploynent. Stackhouse v.

Pennsyl vania, 892 A 2d 54, 58-59 & n.5 (Pa. Commw. Ct.

2006) (listing the exceptions to sovereign imunity outlined in 42

Pa. C.S. A 8§ 8522). See also Cooper v. Beard, 2006 W. 3208783 at

*16 (E.D. Pa. 2006); Robus v. Pa. Dep’'t of Corrections, 2006 W

2060615 at *8 (E.D. Pa. 2006); Story v. Mechling, 412 F. Supp. 2d

509, 519 (WD. Pa. 2006); Johnson v. Knorr, 2005 W. 3021080 at *8

(E.D. Pa. 2005); La Frankie v. Mklich, 618 A 2d 1145, 1148-49

(Pa. Commw. Ct. 1992).

Abraham s state | aw cl ai ns agai nst Thomas do not fal
wi thin one of the exceptions to sovereign imunity listed in
section 8522. The clains are therefore barred unl ess Thomas was
acting outside the scope of his enploynent during the all eged
assaul t.

Under Pennsylvania |law, an action falls within the
scope of enploynent if it: (1) is the kind that the enpl oyee is
enpl oyed to perform (2) occurs substantially within the job’s

authorized tinme and space limts; (3) is notivated at |least in

6 As with the conspiracy claim the Court assunes that a
t ypographi cal error accounts for the statenment in the plaintiffs’
proposed order agreeing to the dism ssal of Abrahams assault and
battery clains. See note 5, supra.
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part by a desire to serve the enployer; and (4) if force was used
by the enpl oyee agai nst another, the use of force is not
unexpect abl e by the enployer. Restatenent (Second) of Agency 8

228; Brunfield v. Sanders, 232 F.3d 376, 380 (3d Gr.

2000) (stating that the Pennsylvania Suprenme Court has adopted the
Restatenment’s definition of “scope of enploynent”); Robus, 2006
W. 2060615 at *8.

The Court cannot, at this stage in the litigation, find
as a matter of law that Thomas’ actions occurred within the scope
of his enploynent as an SCl-Gaterford corrections officer. See,

e.g., Mller v. Hogeland, 2000 W. 987864 at *3-4 (E.D. Pa.

2000) (denying a notion to dism ss because the [imted record
prevented a determ nation of whether the acts were commtted in

the scope of enploynent); Johnson v. Knorr, 2005 W. 3027401 at *1

(E.D. Pa. 2005) (holding that disputed issues of material fact

prevented summary judgnent on whet her the defendant was acting

wi thin the scope of enpl oynent when he assaulted the plaintiff).
The conplaint alleges only that the assault was

undertaken to puni sh Abraham for his agreenent to testify for

Savage in \Weeler. It has not been established that Thomas’

retaliatory notive was in part a desire to serve his enployer

t he Departnent of Corrections. Further, although Thonas’

enpl oyer m ght expect that Thomas woul d use force during the

course of his enploynent, it would not necessarily expect the use
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of excessive force “divorced fromany need of the officer to

exert control over the prisoner.” See Velykis v. Shannon, 2006

WL 3098025 at *4. Consequently, the Court finds that Thomas is
not entitled to sovereign imunity at the pl eadi ng stage.

An appropriate order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THEODORE B. SAVAGE, et al., :
Pl aintiffs, : ClVIL ACTI ON
V.
CHUCKY JUDGE, et al., :
Def endant s : No. 05-2551

ORDER

AND NOW this 2nd day of January, 2006, upon
consi deration of the defendants’ notions to disnm ss (Docket Nos.
38, 46, and 48), the plaintiffs’ brief in opposition and
suppl emental brief in opposition, and the defendants’ reply
thereto; and the plaintiffs’ Mtion for Court Order (Docket No.
47) and the defendants’ opposition thereto, IT IS HEREBY ORDERED
that for the reasons stated in the acconpanyi ng nenorandum the
Motion for Court Order is DEN ED and the notions to dismss are
GRANTED I N PART and DEN ED I N PART as fol | ows:

1. The notion is GRANTED with respect to Savage’s
retaliatory restricted housing unit placenents and retaliatory
prison transfer clains;

2. The notion is GRANTED with respect to the
conspiracy cl ai m agai nst defendants Judge, Matell o, Canino,
Murray, and Trojan. These defendants, as well as Myer, Onen,
and WIliamson, are dismssed fromthe case;

3. The notions are DENIED in all other respects.



4. I T 1S FURTHER ORDERED that the derk of Court shal

renove the case fromcivil suspense.

BY THE COURT:

[s/ Nary A. MLaughlin
MARY A. McLAUGHLI N, J.




