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E. GRADY JOLLY, G rcuit Judge:

Veronica Solis-Garcia pleaded guilty to one count of
transporting an illegal alien and was sentenced to twenty-four
months in prison. The question presented in this appeal is whether
the district court, in sentencing Solis, erred in applying the
enhancenent for “intentionally or recklessly creating a substanti al
risk of death or serious bodily injury to another person” for
Solis’s transportation of seven illegal aliens in a mnivan, four
of whomwere lying side by side in the cargo area of the m nivan.
UNI TED STATES SENTENCI NG GUI DELI NES MANUAL 8 2L1. 1(b) (5) (2004) (herei nafter

USSG) .



W hold that, without further aggravating factors, Solis’'s
conduct in transporting seven aliens, only four of whomwere |ying
down in the cargo area of the mnivan, does not constitute
“intentionally or recklessly creating a substantial risk of death
or serious bodily injury to another person.” Accordingly, Solis’s
sentence i s VACATED, and we REMAND for re-sentencing in accordance
with this opinion.

I
A

The following facts are uncontested. On May 6, 2004, United
St ates Border Patrol agents near the Fal furrias checkpoint in Texas
saw a 1996 Dodge Caravan mnivan drive past their |ocation.
Because the van appeared to be heavily | oaded, they followed it.
Wien the agents pulled alongside the van, they recognized the
occupant of the front passenger seat as an individual they had
recently apprehended as being illegally in the United States.
Solis was the driver of the m nivan.

The agents pulled over the mnivan, and discovered seven
illegal aliens inside (including the individual in the front
passenger seat). The rear seat of the m nivan had been renoved,
and four aliens were lying side by side in the cargo area of the
van. The other three aliens were seated in the bucket seats of the
m nivan, one in the front passenger seat and two in the mddle row

of seats. They were bound for Houston.



B

Solis was charged on My 26, 2004 wth tw counts of
transporting an illegal alien within the United States, and with
aiding and abetting. Wthout a witten agreenent, Solis pleaded
guilty to one of those two counts.

In the Presentence Report (“PSR’), the Probation Oficer nade
the foll owi ng sentencing reconmmendati ons: The base offense |evel
was 12, USSG 8 2L1.1(a)(2); three points were to be added because
Solis transported seven illegal aliens, USSG § 2L.1(b)(2)(A); two
points were to be added because Solis obstructed justice by making
fal se statenents to the court regarding relevant conduct, USSG §
3C1.1; and three points were to be added because Solis
“intentionally or recklessly created a substantial risk of death or
serious bodily injury to another person by transporting unsecured
illegal aliens in the cargo area of the vehicle she was operating,”
USSG 8§ 2L1.1(b)(5). The PSR recomended that Solis was also
entitled to a three-point reduction for acceptance of
responsibility, USSG 8§ 3E1.1. The final recommendati on of the PSR
was a total offense level of 17. Wth Solis’s Category | crimna
hi story, the recommendation resulted in a guideline inprisonnent
range of twenty-four to thirty nonths.

Solis objected, inter alia, to the three-point increase under
8§ 2L1.1(b)(5) for “creating a substantial risk of death or serious
bodily injury,” arguing that the third row seat of the m nivan had
been renoved and “the illegal aliens were lying confortably on the
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floor of the vehicle.” The Probation O ficer asserted that the
i ncrease was applicabl e, enphasizing that “[i] nstead of having the
third row seat in place and having adequate seating and safety
restraints for all seven of the snmuggled aliens, [Solis] elected to
pl ace the aliens in jeopardy by having themlay [sic] on the floor
of the vehicle side by side in a crowded and unsecured position
whil e traveling at highway speeds.”
The district court overruled Solis’s objection at sentencing,

stating:

[T]he Fifth Crcuit has said that the back of

a pickup truck i s dangerous; yet, they can get

out and they have fresh air. It’s just
dangerous to transport people |ike that.

* k%

So if the back of a pickup truck i s dangerous,
| think the back of a m nivan where peopl e can
be t hrown around and seriously endangered j ust
in a sudden stop . . . . That’s why [there
are] seats and all seats have seatbelts in
those cars and these people were not given
that opportunity. And the only way they could
be transported was lying |li ke cord wood in the
back of a m nivan and that’s dangerous.

The district court sentenced Solis to 24 nonths in prison and to
three years of supervised rel ease.

Solis filed a tinely notice of appeal.



|1
A
We continue to apply the sane standard of reviewto a sentence
i nposed under the Sentencing Guidelines that we applied prior to

the Supreme Court’s ruling in United States v. Booker, 125 S. C

738 (2005): W review a district court’s interpretation of the

gui del i nes de novo and its factual determ nations for clear error.

United States v. Villegas, 404 F.3d 355, 359 (5th Gr. 2005)

(interpretation of the guidelines is reviewed de novo); United

States v. Villaneueva, 408 F.3d 193, 203 n.9 (5th Gr. 2005)

(factual determ nations are reviewed for clear error).

The facts of Solis’s offense are undi sputed, and the question
before us is a strictly legal one to be reviewed de novo: Wet her
Solis’s conduct in transporting the illegal aliens qualifies as
“intentionally or recklessly creating a substantial risk of death
or serious bodily injury to another person” as required for a 8§
2L1. 1(b)(5) sentence enhancenent.

Under 8§ 2L1.1(b)(5), an individual’s sentence for the offense
of snuggling, transporting, or harboring an unlawful alien is
enhanced if the offense has the following “Special Ofense
Characteristic”:

If the offense involved intentionally or
recklessly creating a substantial risk of
death or serious bodily injury to another
person, increase by 2 levels, but if the

resulting offense level is less than 18,
increase to | evel 18.



The comentary to this provision further explains

Reckl ess conduct to which the adjustnent from
subsection (b)(5) applies to a wde variety of

conduct (e.q., transporting persons in the
trunk or engine conpartnent of a notor
vehi cl e, carrying substantially nor e

passengers than the rated capacity of a notor

vehicle or vessel, or harboring persons in a

crowded, dangerous, or inhumane condition).
USSG § 2L1.1, comment (n.6).! dearly, the conduct to which the
enhancenent applies is not limted only to the particul ar conduct
described in the commentary’s exanples, but all of these exanples
enconpass “situations that, for one reason or another, pose

i nherently dangerous risks to the aliens being transported.”

United States v. Garcia-Querro, 313 F. 3d 892, 896 (5th Cr. 2002).

We nust determ ne whether Solis’s transportation of four aliens
lying side by side in the cargo area of her mnivan constitutes
such an i nherently dangerous risk to the aliens being transported.
We have never before addressed the applicability of § 2L1.1(b)(5)
to facts such as these.
B

Solis argues that her conduct did not create a substanti al

risk of injury or bodily harmto the aliens being transported |ying

on the floor of the van. The sole support cited by Solis for her

"I'Comentary in the CGuidelines Minual that interprets or
explains a qguideline is authoritative unless it violates the
Constitution or a federal statute, or is inconsistent with, or a
pl ainly erroneous reading of, that guideline.”" Stinson v. United
States, 508 U.S. 36, 38 (1993).




positionis the Ninth Grcuit’s decisionin United States v. Di xon,

in which the court distinguished between aliens being transported
in the hatchback of a vehicle and aliens being transported in the
trunk of a vehicle. 201 F.3d 1223, 1233 (9th G r. 2000) (holding
that the district court clearly erred in adopting the PSR s
findings that the aliens were transported in a trunk when they
were, in fact, transported in the hatchback area of a vehicle).
The Ninth Crcuit noted that

Unlike a trunk, except for the lack of

seatbelts, the dangers of riding in the

hat chback area of a car are not obvious. For

exanpl e, a person hiding inside a locked trunk

could not extricate hinself, while a person

hiding in a hatchback area easily could

extricate hi nsel f by pushi ng up t he

i ghtwei ght, flinsy hatchback cover.
Id. W understand Solis to argue that riding lying down in the
cargo area of amnivanis far nore akin to riding in the hatchback
area of a vehicle than the trunk and, as such, the district court
erred in finding that the aliens in the m nivan were exposed to an
i nherently dangerous situation.

The Governnent disagrees. The Governnent points to our

decision in United States v. Cuyler, in which we held that the

transportation of four illegal aliens in the bed of a pickup truck
on the highway involved a substantial risk of death or serious
bodily injury. 298 F.3d 387 (5th Cr. 2002). W described the
ri sk associated with the transportation of aliens in a pickup truck

bed as that “aliens who are unrestrai ned easily can be thrown from



the bed of the pickup in the event of an accident or other driving
maneuver of the sort that is unavoidable in highway driving.” 1d.
at 391. The Governnent argues, in essence, that the risks of
injury to the unrestrained aliens lying prone in the cargo area of
a mnivan are akin to the risks of unrestrained aliens in the bed
of a pickup truck. The Governnent also points to cases in the
Ninth and Tenth Circuits in support of the application of §

2L1.1(b)(5) insimlar circunstances. United States v. Hernandez-

Guar dado, 228 F.3d 1017, 1027-28 (9th G r. 2000) (holding that the
district court did not abuse its discretion in applying the 8§
2L1. 1(b) (5) enhancenent where t he nunber of passengers exceeded t he
van’s capacity and where “passengers were not strapped into seats
wth seatbelts but were instead |ying unrestrained on floorboards

and across seats.”); United States v. Ml donado-Ramres, 384 F.3d

1228, 1231 (10th Cr. 2004) (affirmng a 8§ 2L1. 1(b)(5) enhancenent
wher e defendant transported aliens in a mnivan altered to renove
the rear seats and seatbelts, defendant was the only driver on a
lengthy trip fromArizona to Florida, and defendant nandated that
passengers always remain prone on the floor of the van).
C

W have found no published opinions that address the
particular circunstances created by Solis in transporting four
aliens in the cargo area of the mnivan. Qher cases have found
that 8§ 2L1.1(b)(5) applies where the defendant has snuggl ed ali ens

in an overcrowded vehicle, often without seats or seat belts. See,

8



e.qg., United States v. Jose-Gonzales, 291 F.3d 697 (10th Cr.

2002); United States v. Ramrez-Martinez, 273 F.3d 903 (9th Gr.

2001); United States v. Otiz, 242 F.3d 1078 (8th Cr. 2001). 1In

all of the cited cases, however, the overcrowdi ng was severe and
easily distinguishable from Solis’s transportation of eight
individuals in a mnivan designed to seat seven. Even if we
consider the capacity of the van to be only four (the nunber of
seats present), this does not approach the overcrowdi ng present in

t hese ot her cases. The cl osest case to ours i s Her nandez- Guar dado,

cited by the Governnent. 228 F.3d at 1027-28. This case, however,
does not provide the Governnent the silver bullet that it seeks.
Not only did the Ninth Crcuit review the district court’s
enhancenent for abuse of discretion, whereas we are not bound by
such deference to the district court, the Nnth Grcuit recognized

i n Hernandez- Guardado that “[r] easonable mnds could differ as to

the severity of the overcrowding in the vans and the resulting
degree of risk.” 1d. at 1028.

Left without clear precedent to follow or adopt, our own
analysis convinces us that Solis’s conduct did not create a

substantial risk of death or serious bodily injury to the aliens

that she was transporting. Al though the 8 2L1.1(b)(5) enhancenent

“applies to a wide variety of conduct,” that conduct is described
by way of exanpl e as conduct that “poses i nherently dangerous ri sks

to the aliens being transported.” See Garcia-Querro, 313 F. 3d at

896. The enhancenent is neant to inpose additional punishnment on
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those individuals who commt the base offense of snuggling,
transporting, or harboring an unlawful alien in a particul ar manner
that involves those inherently dangerous practices that produce
substantial risks of death or serious bodily injury. W do not
believe the act of transporting four aliens lying in the cargo area
of a mnivan, wth no aggravating factors, constitutes an
i nherently dangerous practice such as to create a substantial risk
of death or serious bodily injury to those aliens.

We have recogni zed before that the risks to aliens being
transported in a pickup bed is greater than the risks to those
unrestrai ned passengers in a van, “as they are not protected by the
passenger conpartnment of the vehicle.” Cuyler, 298 F.3d at 391.
An individual riding in the cargo area of a mnivan has access to
oxygen, is not exposed to extrene heat or cold, and can easily
extricate hinself fromhis position on the floor of the van. In
this case, it is not asserted that the van was overcrowled, that
Solis was undertaking a particularly | ong and/ or unsafe | ourney, or
that the aliens were subjected to any other risks. The only
dangers we consider to be associated with riding in the cargo area
of the mnivan are generally the sane dangers that arise from an
i ndi vidual not wearing a seatbelt in a noving vehicle. The 8§
2L1. 1(b)(5) enhancenent as witten, one would think, does not
extend so far as to increase punishnent for offenders sinply for
transporting illegal aliens wthout requiring them to wear
seat bel ts.

10



The application of the § 2L1.1(b)(5) enhancenent is neant to
be flexible; but its words nust be given sone restrictive neaning.
Defining the contours of this enhancenent is dependent upon
carefully applying the words of the guideline in a case-specific
anal ysi s. In this case we cannot say that Solis created a

substantial risk of death or serious bodily injury by transporting

four aliens lying side by side in the cargo area of the m nivan.
11
For the foregoing reasons, we VACATE Solis’s sentence and
REMAND for re-sentencing in accordance with this opinion.

VACATED and REMANDED.
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