I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
RAYMOND McCULLUM : CIVIL ACTI ON
V. .
CI TY OF PH LADELPHI A, et al. : NO. 98-5858
VEMORANDUM AND ORDER

BECHTLE, J. MARCH , 2000
Presently before the court are defendant Aramark Services,
Inc.'s (“Aramark”) Motion for Summary Judgnent, defendants City
of Philadelphia' s (the "Cty"), Earl Hatcher's ("Hatcher") and
CGerald Price's ("Price") (collectively, the "City Defendants")
Motion for Summary Judgment and plaintiff Raynond McCul | umi s
(“Plaintiff”) responses thereto. For the reasons set forth
bel ow, the court wll grant Aramark's notion and will grant in

part and deny in part the Cty Defendants' notion.

BACKGROUND

Pursuant to a contract with the Gty, Aramark provided food
services to inmates at the Curran-Fronmhold Correctional Facility
("CFCF").' Plaintiff alleges that on Decenber 12, 1996, he was
assaulted by Keith Smth, an Aramark enpl oyee and co-defendant in
this action. Plaintiff brings this action against Aramark

pursuant to 42 U.S.C. 8 1983 and various state | aw cl ains

! The court has already determ ned that Aramark acted under
color of state |law for purposes of 42 U S. C. § 1983 by perform ng
the traditional governnent function of providing food services at
a prison. MQullumyv. Gty of Philadel phia, No. 98-5858, 1999 W
493696 (E.D. Pa. July 13, 1999).




2 assaul t

including intentional infliction of enotional distress,
and battery, negligence, and civil rights violations.
Additionally, Plaintiff alleges that on May 19, 1997, he
sustained injuries as a result of being kneed in the back and
side by defendant Price, a corrections officer at CFCF
Plaintiff alleges the assault was unprovoked and was in
retaliation for Plaintiff's assertions against Smth which
ultimately led to his termnation. As a result of this incident,
Plaintiff brings section 1983 and various state |aw cl ains

against the Gty, Earl Hatcher (the warden at CFCF) and

corrections officer Price.

1. DI SCUSSI ON

The court will address Aramark's notion and the City
Def endants' notion separately.

A. Aramark's Mdtion for Summary Judgnent

Plaintiff's Conplaint alleges that Aramark, as a matter of
policy or practice: failed to adequately discipline, train,
supervi se and/or otherw se direct its enployees concerning the
rights of inmates; failed to establish a system which properly
identifies, reports and/or investigates instances of inproper
conduct; and failed to adequately sanction and/or discipline its

enpl oyees. Conpl. 1Y 33-37. Plaintiff seeks to inpose direct

2 Plaintiff has withdrawn his claimfor intentional
infliction of enotional distress against Aranark. (Opp. to
Aramark's Mot. for Summ J. at 23.)
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liability upon Aramark, through its associated policies or

custonms which were allegedly violative of Plaintiff's

constitutional rights. See Gty of Canton v. Harris, 489 U. S
378, 388 (1989) (stating that state actor “can be |iable under 8§
1983 for inadequate training of its enployees”); Mnell v.

Department of Soc. Servs., 436 U.S. 658, 690-91 (1978)

(discussing inposition of 8 1983 liability on state actors when a
custom or policy causes injury).

In order for Aramark to be |iable under section 1983,
Plaintiff nust show that Smith was acting in accordance with
either (1) an officially adopted policy of Aramark or (2) an

officially adopted custom of Aramark. See Monell, 436 U. S. at

691 (stating that doctrine of respondeat superior may not be

enpl oyed to inpose § 1983 liability); Blanche Road Corp. v.

Bensal em Townshi p, 57 F.3d 253, 263 (3d Cr. 1995) (sane). Proof

of a single incident by a | ower |evel enployee acting under col or
of state | aw does not suffice to establish either an official

policy or custom Gty of lahoma v. Tuttle, 471 U S. 808, 823

(1985). For the purposes of section 1983, a policy or custom
i ncludes practices that are so permanent and well established as
to constitute a customor usage with the force of law. See
Monel |, 436 U.S. at 691

Aramark may be liable for a failure to train or supervise
only where it anmounts to deliberate indifference to the rights of

Plaintiff. City of Canton, 489 U.S. at 388. Plaintiff nust

establish that Aramark policymakers were aware of simlar
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unl awful conduct in the past and tolerated it. See Wakshul v.

Gty of Philadelphia, 998 F. Supp. 585, 591 (E.D. Pa. 1998)

(citing Bielevicz v. Dubinon, 915 F.2d 845, 851 (3d Cr. 1989)

(holding that plaintiffs nust establish a nunicipal custom
coupled with causation in order to sustain section 1983 action)).

Plaintiff has presented no evidence to show that Aramark's
policies or practices regarding the provision of food services at
CFCF were deficient. |In fact, Plaintiff has not provided the
court with any evidence froma policynmaker of Aramark in order to
prove the existence of some policy or practice which allegedly
exists within Aramark. In addition, Plaintiff has failed to show
any evidence that Aramark deviated from any policy which woul d
trigger liability under section 1983.

In sum Plaintiff has presented evidence supporting nothing
nore than a single unfortunate incident. This alone cannot
constitute a basis for section 1983 liability of a state actor.
Tuttle, 471 U S. at 823. Thus, the court wll grant Aramark's
notion for summary judgnment with respect to Plaintiff's section
1983 cl ai ns.

Plaintiff's state |law clains are based on his allegations
that Aramark failed to properly train or supervise Smth. As
di scussed above, Plaintiff has failed to show any evidence in
support of these allegations. |In addition, Plaintiff has
presented no evidence to show that any action or inaction on the

part of Aramark caused or increased the chances of causing



Plaintiff's alleged Decenber 12, 1996 assault.® Thus, the court
will also grant Aramark's notion for sumrmary judgnent with
respect to Plaintiff's state | aw cl ai ns.

B. The Cty Defendants' Mtion for Summary Judgnent

The court will address the clains against Hatcher, the Cty
and Price separately.
1. Hat cher
Plaintiff seeks to inpose supervisory liability upon
Hat cher, the warden at CFCF. A supervisor cannot be |iable under

8§ 1983 unl ess he or she had personal involvenent in or know ngly

acqui esced in the alleged wongs. See Rode v. Dellarciprete, 845

F.2d 1195, 1207 (3d Gr. 1988); Cyprus v. Diskin, 936 F. Supp.

259, 261 (E.D. Pa. 1996). The plaintiff nust denonstrate that
t he supervisor participated in the deprivation by giving an
order, setting a policy, or approving or know ngly acquiescing in

a subordinate’s conduct. Gy v. Petsock, 917 F.2d 768, 771 (3d

Cr. 1990). Plaintiff has failed to show any basis for inposing
supervisory liability on Hatcher in this instance. Plaintiff has
set forth no evidence that Hatcher knew of any specific unlawful
actions or acquiesced in such actions either directly or
indirectly. In fact, Plaintiff did not depose Hatcher or take
any ot her discovery which m ght establish that Hatcher knew or

shoul d have known of Plaintiff's alleged assault. Thus, the

3 Indeed, assuming that Plaintiff was assaulted by Smth,
his actions would likely fall outside the scope of his
enpl oynent .



court will grant sunmary judgnent in favor of Hatcher.

Wth respect to any state |aw cl ai ns asserted agai nst
Hat cher, Plaintiff has presented no evidence of Hatcher's
i nvol venent in any of the actions alleged in the Conplaint.
Thus, the court will grant summary judgnent in Hatcher's favor.

2. The City

In order for the City to be liable under section 1983,
Plaintiff nust show that Price was acting in accordance with
either (1) an officially adopted policy of Aramark or (2) an

officially adopted custom of Aramark. See Monell, 436 U. S. at

691 (stating that doctrine of respondeat superior may not be

enpl oyed to inpose § 1983 liability); Blanche Road Corp. v.

Bensal em Townshi p, 57 F.3d 253, 263 (3d Gr. 1995) (sanme).*

As in the case of defendant Aramark, Plaintiff has presented
no evidence to showthat the City's policies or custons here were
deficient in any way. |In fact, Plaintiff did not depose a
pol i cymaker of the Cty to prove the existence of sone policy or
practice that he alleges may exist. Consequently, Plaintiff has
not shown that the Gty deviated fromany policy in a manner that
woul d trigger nmunicipal liability. Thus, the court will grant
summary judgnent in favor of the Gty.

Wth respect to Plaintiff's state law clains, the Gty is

i mmune pursuant to the Political Subdivision Tort Clains Act. 42

4 See supra section Il.A of this Menorandum
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Pa. Con. Stat. Ann. § 8541.°
3. Price

As di scussed above, Plaintiff has failed to show any Mbonell -
type evidence of a policy or custom which caused the
constitutional violation which he conplains of. Thus, the court
will grant summary judgnent in favor of Price in his official
capacity. Wth respect to Price's liability in his individua
capacity, the court will deny the notion for summary judgnent.
Plaintiff's deposition testinony states that Price assaulted him
wi t hout provocation. Price denies that this incident occurred.
Because a genui ne issue of material fact exists, the court wll
deny the notion for summary judgnent as it respects Price in his
i ndi vi dual capacity.

Wth respect to Plaintiff's state |law clains, the court
finds that Plaintiff alleges clains that amount to willful
m sconduct against Price. Price is not imune fromsuit with
respect to such conduct. 42 Pa. Con. Stat. Ann. 8§ 8550. Thus,
the court will deny the notion for summary judgnment with respect

to these cl ai ns.

V. CONCLUSI ON

For the foregoing reasons, the court will grant Aramark's

notion for summary judgnment and will grant in part and deny in

> None of the exceptions to the general grant of inmmunity
afforded to the City, enunerated at 42 Pa. Con. Stat. Ann. 8§
8542(b) of the Act, apply in this case.
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part the Gty Defendants' notion for sunmary judgnent.

An appropriate Order follows.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RAYMOND McCULLUM : ClVIL ACTI ON
V. '
CI TY OF PH LADELPH A, et al. : NO. 98-5858
ORDER
AND NOW TO WT, this day of March, 2000, upon

consi deration of defendant Aramark Services, Inc.'s Mtion for
Summary Judgnent, defendants City of Phil adel phia's, Earl
Hatcher's and Cerald Price's Motion for Summary Judgnent and
plaintiff Raynond McCul lum s responses thereto, I T IS ORDERED
t hat :

1. def endant Aramark Services, Inc.'s Mtion for Summary
Judgnent is GRANTED. Judgnent is entered in favor of
def endant Aramark Services, Inc. and against plaintiff
Raynmond McCul | um

2. defendants Gty of Philadel phia's, Earl Hatcher's and
Cerald Price's Motion for Summary Judgnent is GRANTED
I N PART and DENIED IN PART as follows. Wth respect to
defendants the Gty of Philadel phia and Earl Hatcher,
the notion is GRANTED. Judgnent is entered in favor of
defendants the Gty of Philadel phia and Earl Hatcher
and against plaintiff Raynond McCul lum Wth respect
to defendant Gerald Price, the notion is GRANTED with
regard to plaintiff Raynmond McCul lum's clainms under 42
U S.C. 8§ 1983 against Price in his official capacity



and DENIED with regard to his liability with regard to
plaintiff Raynond McCul lum s clains under 42 U S.C. 8§
1983 against Price in his individual capacity and under
state | aw

def endant Aramark Services, Inc.'s (bjections to
Plaintiff's Trial Exhibits is DENIED AS MOOT; and

def endant Aramark Services, Inc.'s Mtion to Submt
Deposition Transcripts of Trial Wtnesses is DEN ED AS
MOOT.

LOU S C. BECHTLE, J.



