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Gregory Jones (“Jones”) was charged in a nine-count
superceding indictnment with an array of crines stemmng fromthe
theft and unl awful reproduction of credit card nunmbers. The
defendant pled guilty to conspiracy, credit card fraud, identity
fraud and aggravated identity fraud in violation of 18 U S.C. 8§
371, 1029(a)(3), 1029(a)(4), 1028(a)(5), 1028(a)(l), and 2.
Before the Court are defendant’s objections to the Pre-Sentence

Report (“PSR’) dated COctober 1, 2007.

BACKGROUND
At the plea hearing on March 16, 2007, Jones indicated
that while he was admtting his guilt to the underlying of fenses,
he objected to certain facts clainmed in the PSR that would give
rise to enhancenents under the Sentencing Quidelines

(“guidelines”) at the time of sentencing. H'g Tr. 22:2-25:4,
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Mar. 15, 2007. Specifically, the defendant objected to the
nunmber of accounts, or access devices, which were clained in the
PSR- The Court proceeded with the change of plea hearing with
t he caveat that the specific nunber of accounts attributable to
t he def endant woul d be determ ned at sentencing. On June 18,
2007, defendant’s attorney, G egory Noonan, Esquire, orally noved
to wwthdraw fromthe case, citing ongoing conflict between
hi msel f and the defendant. The Court granted this notion,
assigned Jerry S. Goldman, Esquire, as new counsel,! and wi t hout
obj ection re-set the sentencing for Novenber 30, 2007. During a
t el ephone conference on Novenber 26, 2007, counsel for both
parties indicated to the Court that they planned on submtting
evidence and eliciting testinmony in support of and to rebut the
obj ections to the PSR

In connection with the objections to the PSR the Court
held two evidentiary hearings, one on Novenber 29, 2007, and one
on Decenber 11, 2007. At these hearings, the governnent called
the Secret Service agent in charge of the investigation, Agent
McDowel |, and two cooperating w tnesses. Jones was the only
witness to testify on his behalf. Follow ng the subm ssion of
exhibits, the Court ordered both parties to submt new sentencing

menor anda, as well as proposed findings of fact and concl usi ons

M. Goldman’s entry into this case marked a hei ght ened
| evel of witten and oral advocacy on behalf of the defendant.
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of law. On March 25, 2008, the Court heard oral argunent.
Reduced to its essence, five sentencing issues have
evol ved and are now before the Court: (1) the anpunt of |oss
attributable to the defendant; (2) whether a sophisticated neans
enhancenent should be applied to the sentence pursuant to
US S G 8 2B1L.1(9)(C; (3) the correct crimnal history score of
t he defendant; (4) whether an obstruction of justice enhancenent
shoul d be applied to the sentence pursuant to U.S.S.G § 3Cl.1
and (5) whether the defendant should be entitled to a two or
t hree-poi nt reduction for acceptance of responsibility under

US S G 8 3EL.1. These issues are now ripe for decision

[1. FIND NGS OF FACT

The facts in this case are largely undisputed. At al
relevant tinmes, Jones and another individual nanmed Brian “Judge”
Morgan (“Morgan”) were friends and busi ness acquaintances. Hr'g
Tr. 173:5-20, Nov. 29, 2007. 1In 2002, the two nen net with a
third man, Dan Mtchell, who instructed themon the “theory” and
necessary materials for making counterfeit credit cards. [d. at
175:12-13.

In 2002, the three nen began operating a counterfeiting
pl ant out of an apartnent |located at 39th and Grard Streets in
Phi | adel phi a, Pennsyl vania. The plant renmained in operation

until the equi pnment was stolen at sone point in 2003. 1d. at

-3



176: 16-25. Sonetine |ater in 2003, Mrgan and Jones | eased an
apartnment at 57th and Rodman Streets, also in Philadel phia,
Pennsyl vania. Fromthat |ocation, and from 2003 to 2006, ? the
def endant and Morgan engaged in the theft, production,
counterfeiting and distribution of credit cards and credit card
nunbers.

Morgan contri buted nost of the noney with which he and
Jones purchased the equi pnment necessary for the production of the
counterfeit credit cards. 1d. at 180:6-12. Jones, on the other
hand, was responsible for “loading the software [and] obtaining
information as far as the |l ogos of different things that was
[ sic] needed to make the docunments | ook authentic.” 1d. They
shared equally in the cost of maintaining the machi nery and
getting new materials, id. at 184:20, and jointly set $100 as the
m ni mum price for counterfeit credit cards. 1d. at 194:12. They
also jointly ordered skimers® fromthe internet. |d. at 192:1
Morgan testified that the two were involved in a fifty-fifty

partnership except that they each had their own client lists and

2At one point, Jones and Morgan were running a plant out of
54th st. in Wnnefield, Pennsylvania. H’g Tr. 179:2-3, Nov. 29.
2007. This plant is not part of the charged conduct in the case.

3Ski nmers are devices through which a credit card can be
swi ped, retaining the information stored on the card s nmagnetic
strip. 1d., 57:15-18.
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sources of credit card nunbers.* 1d. at 185:9-17.

At sone point between 2003 and 2005, Jones and Morgan
pur chased new equi pnent and noved their illicit enterprise from
the Rodman Street |ocation to 1913 Alden Street in Phil adel phi a,
Pennsyl vania. 1d. at 180:20. On February 7, 2007, a search
warrant was executed on the Al den Street address and Morgan was
arrested. H'g Tr. 37:4, Dec. 11, 2007. Anong those itens
confiscated fromthe Al den Street address were thousands of
credit card nunbers, multiple conputers, scanners, an enbosser,?®
credit card receipts from nunerous businesses, images of credit
card hol ograns, tipping foil,® and hundreds of conpleted
counterfeit credit cards and drivers licenses. Gov't Ex. Alden
1. In total, there were 6,631 distinct, i.e. non-duplicative,
credit card nunbers’ found at 1913 Al den Street. M. Jones
admtted that he had been continuously involved in the
manuf acturing of counterfeit credit cards fromthe date he and

M. Morgan purchased the property. H’'g Tr. 38:3-8, Dec. 11

“Morgan conceded that on occasion they would share credit
card nunbers if one of themdid not have any at a given nonent.
H'g Tr. 187:11-4, Nov. 29. 2007.

®An enbosser is an expensive machine which is used to raise
or elevate digits on a credit card. |1d. at 48:15-21.

® Tipping foil is used to paint the enbossed digits on a
credit card, a silver or gold color. |[d. at 49:1-3.

"The nunbers were found on rolls of receipts, on used
tipping foil, handwitten on pieces of paper and on actual credit
cards. Hr’'g Tr. 76:1-4, Nov. 29, 2007.
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2007.

Foll ow ng Mbrgan’s arrest, and apparently undeterred,
Jones continued the illicit business at an apartnent |ocated at
4158 G rard Avenue, in Phil adel phia, Pennsylvania. In My of
2006, the Secret Service executed a search warrant at that
| ocation and Jones was arrested. 1d. at 40:17. 142 credit card
nunbers were found at the Grard Avenue address.

The 6,631 credit card nunbers found at the Al den Street
address, conbined with the 142 found at the Grard Ave address,
yield a total of 6,773 credit card nunbers. O these, the
gover nnment seeks to hold Jones |iable for approxinmately 6, 700
distinct credit card nunbers. 2,748 of the 6,700 nunbers were
found on credit card receipts, skimers and the business records
of the Contast Corporation. H'g Tr. 77:2-79:4, Nov. 29, 2007;

Govt. Ex. 3-1.

I11. DI SCUSSI ON AND CONCLUSI ONS OF LAW
For sentencing purposes, a district court should make
its findings applying a preponderance of the evidence standard.

United States v. Gier, 475 F.3d 556, 561 (3d Cir. 2007). The

Sentenci ng CGuidelines are no | onger mandatory, but one of many

factors to be considered by a sentencing court. United States v.
Booker, 543 U. S. 220, 233-34 (2005). District courts exercise

broad discretion in inposing sentences, so long as they begin
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with a properly cal cul ated guidelines range, fully consider the
broad range of factors set forth in 18 U. S.C. § 3553(a), and al
grounds properly advanced by the parties at sentencing. United

States v. Vanpire Nation, 451 F.3d 189, 196 (3d G r. 2006). The

Court wll apply these teachings to the five issues raised by the

defendant in his objections to the PSR

A. Amount of Loss

“Loss Anpbunt is a sentencing fact (a specific offense
characteristic), so it nust be found by a preponderance of the
evidence. The court need only nake a reasonable estimte of the

loss.” United States v. Ali, 508 F.3d 136, 145 (3d G r. 2007).

The defendant has pled guilty to a series of crinmes relating to
hi s manufacturing and distributing of counterfeit and

unaut hori zed access devices. Section 1029(e) of Title 18 defines
access devices, counterfeit access devices and unauthori zed
access devices as follows:

(1) the term “access device” neans any card, plate, code,
account nunber, electronic serial nunber, nobile
identification nunber, or other telecommunications service,
equi pnent, or instrument identifier, or other neans of
account access that can be used, alone or in conjunction

wi th anot her access device, to obtain noney, goods,
services, or any other thing of value, or that can be used
toinitiate a transfer of funds (other than a transfer
originated solely by paper instrunent);

(2) the term*“counterfeit access device” nmeans any access
device that is counterfeit, fictitious, altered, or forged,
or an identifiable conponent of an access device or a
counterfeit access device;



(3) the term “unaut hori zed access devi ce” neans any access
device that is lost, stolen, expired, revoked, cancelled, or
obtained with the intent to defraud.
Thus, the term “access device” is used to define any item which
permts access into commerce and the marketplace; it is the
production, use, and trafficking of counterfeit and unauthorized
devi ces® which is prohibited by the statute and to which the
def endant has pled guilty. 18 U S.C. § 1029(a)

US S G 8 2Bl.1, the guideline inplicated in this
case, provides that the anobunt of |oss in such a case, “includes
any unaut hori zed charges nade with the counterfeit access device
or unaut horized access device and shall not be | ess than $500 per
access device.” The Probation Ofice applied 2B1.1 by
mul ti plying the nunber of card nunmbers found at the Al den Street
and Grard Avenue |ocations (6700) by $500, resulting in a |oss
of $3, 350,000. The guidelines call for an 18-point increase in
the offense | evel when the ampbunt of loss is between $2,500, 000
and $7, 000, 000. US S.G § 2B1.1(b). Under these
ci rcunstances, the base offense level is six, which, added to the
18- poi nt enhancenent, results in an offense score of 24.

Jones concurs with the Probation Ofice' s nmethod of

8 “Counterfeit access devices” are devices with inauthentic
informati on or which are i nauthentic thensel ves, and
“unaut hori zed access devices” are devices with authentic
informati on used without authority. See generally United States
v. Soape, 169 F.3d 257, 264 (5th Gr. 1999).

-8



cal cul ating the anount of |oss. However, he contends that the
anmount of loss attributed to himis far | ess because he shoul d
only be held responsible for approximately 1000 access devi ces.
He argues that of the 6700 card nunbers found at the Al den Street
| ocation, not all were access devices under the statute and of
those that were in fact access devices, his co-conspirator

Morgan, and not he, is liable for the magjority of them The
Court is then tasked with determining (1) whether all of the 6700
card nunbers found constitute access devices and of those, (ii)

for how many shoul d responsibility be allocated to Jones.

1. VWhat constitutes an access device?

“Congress intended the definition of "access device" to
be broad enough to enconpass technol ogi cal changes, and such term
shoul d be construed broadly to enconpass innovative schenes
perpetrated by crimnals who use unauthorized information to

defraud.” United States v. Konolafe, 246 F. App x 806, 811 (3d

Cr. Aug 31, 2007) (non-precedential). The governnent does not
need to prove that each access device found was successfully used
to perpetrate a fraud, but only that each could have been used to
do so. 1d. Jones argues that credit cards with “fictitious”
nunbers or which are expired, non-encrypted cards, and those
cards with m ssing security codes, do not qualify as access

devi ces under the statute. The Court will address these



argunents in turn.

a. Fictitious or expired nunbers

Jones' argunent that expired credit cards are not
access devices runs contrary to the very text of the statute.
The statute expressly includes expired credit cards in the
definition of unauthorized access devices. 18 U S.C. 8§
1029(e)(3).° Thus, the argunent that expired credit cards are
removed fromthe reach of the statute is wholly w thout nerit.

United States v. Jacobowitz, 877 F.2d 162, 167 (2d Cr. 1989)

(hol ding that expired credit cards constitute unauthorized access
devi ces).

Wiile it is clear that all expired credit cards cone
within the scope of the congressional proscription, randomy
generated nunbers [incorrectly styled as fictitious nunbers by
t he defendant?!®] by thensel ves, are not “counterfeit access
devi ces.”

Random y generated nunbers, when affixed to bl ank
pl astic cards, are only cosnetic, no different fromthe paint
applied to create the |ikeness to real credit cards. In this

situation, it is of no inport what the nunber is, so long as it

°See part I1.A supra.

©¥The text of the statute defines a “counterfeit access
device” as one that is fictitious. This is different from
identifying a randomy generated nunber as being “fictitious.”
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contains the correct nunber of digits (16 presently) and appears
in a way intended to persuade potential victins that the card, as
a whole, is genuine. Affixing the nunber [and the paint and
other materials] to a piece of plastic and holding out its
authenticity as a credit card is the conduct proscribed by the
statute. Thus, all the credit cards found at either residence
with an affixed random y generated nunber are fictitious credit
cards, or “counterfeit access devices.” The sane is true for any
nunber found on used tipping foil; any nunber on the tipping foil
woul d have necessarily cone froman already made credit card. !
However, randomy generated nunbers, |ike those found
t hroughout the Al den Street residence, hand witten by the
def endant on pi eces of paper, which are not authentic credit card
nunbers, and whi ch have no inherent significance in a financial
or accounting sense, are not counterfeit access devices as
identified in the statute.?
In this case, randonmly generated nunbers affixed to

credit cards will be considered counterfeit access devi ces and

" 1n this case, the nunber of access devices offered by the
government was based solely on the nunber of unique nunbers found
at the residences, not credit cards, thereby elimnating the
danger of double counting for the nunber on the credit card and
t he nunber on the tipping foil.

2 Under the governnment’s theory of liability, if carried to
its | ogical conclusion, any mathematici an or actuary whose day to
day enpl oynent involves witing down series of nunbers could be
potentially liable under § 1029(e).
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will be used in calculating the anount of the |oss. Randomy

generated nunbers, standing alone, wll be excluded.

b. Cards with no information

As for credit cards with no informati on encoded in the
magnetic strip, there was testinony at the hearing from Agent
McDowel | that, as a practice, individuals such as the defendant,
w Il manufacture information-less credit cards to serve as backup
forms of identification. For exanple, the governnment presented
evi dence that when applying for a line of credit at a store, the
store will often require a secondary formof identification.

H'g Tr. 96:4-24, Nov. 29, 2007. Under these circunstances, the
counterfeit credit card is used fraudulently even though it has
no information on the magnetic strip.

Mor eover, the evidence offered by the governnent at the
heari ng showed that Jones had in fact manufactured a counterfeit
driver’s license and credit card wth matching nanme to
successfully obtain a line of credit at a Lowe’s hardware store.

Id. at 82-86. Section 1029(e) of Title 18 clearly states that an

access device is one which can be used alone, or in conjunction

w th anot her access device. (Enphasis added). 1In the Lowe’s
exanple, the fraud was commtted by using a false identification
in conjunction with a counterfeit credit card; conduct clearly

covered by the statute. See United States v. Elmaroudi 2008
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US Dist. LEXIS 19301 (N.D. lowa, Mar. 12, 2008) (citing to
Komalfe in holding that social security cards could constitute
access devi ces when used as secondary identification for purposes
of obtaining credit).

Therefore, credit cards w thout information encoded

into the magnetic strip constitute access devices.

C. M ssing security codes

Lastly, defendant clainms that those cards found with a
m ssing security code should not constitute access devi ces.
However, Agent McDowel| testified at the hearing that a m ssing
security code would ordinarily only pose a problem for those
wi shing to conplete a transaction online or over the phone; the
security code is in place to authenticate a card when the seller
is unable to physically see the card. H’'g Tr. 136:15-21, Nov.
29, 2007. Here, cards wi thout security codes would still be
capabl e of perpetrating a fraud, and therefore would fall w thin
t he purview of 8§ 1029.

For these reasons, the Court concludes every credit
card found at either residence, every nunmber found on any receipt
or business record, every nunber downl oaded from a skimer, *® and

every nunber, whether authentic or fictitious, gleaned from

B These nunbers necessarily canme fromauthentic cards. H'g
Tr. 77:21-23, Nov. 29, 2007.
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tipping foil, constitutes an access device. Wile the
government argues that all of the above should be included in the
Court’s calculation of the loss, the only item zation of the
nunbers offered by the governnent were those nunbers obtai ned
fromthe receipts found at the residence, the Contast accounts,
and those nunbers downl oaded fromthe skimrers. |In total, there
were 2,748 card nunbers found falling into the above three
categories.'™ Thus, the Jones’ maximumliability is only for

2,748 access devices, which multiplied by $500.00, is $1, 374, 000.

“Citing to the text of the statute, defense counse
contended at the March 25, 2008, hearing that an access device
that could not be used on its own to defraud, could only
constitute an actual counterfeit or unauthorized access device if
it were capable of being used in conjunction with another access
device. Specifically, with regard to the Lowe’ s exanpl e, because
the fictitious card was being used in conjunction with a drivers
Iicense, and not an access device, the fictitious card was not an
access device. H’'g Tr. 25:6-10, Mar. 25, 2008. This argunent
is not persuasive, in part because such a finding would render
the statute unenforceable. See United States. v. Klopf, 423 F. 3d
1228 (11th Cr. 2005) (holding that credit cards used in
conjunction with drivers |licenses are to be considered access
devices). The governnent astutely carried this argunent to its
| ogi cal conclusion in that any access device will al nost al ways
necessitate the use of sone other |legal or legitinmte object or
mediumto carry out the fraud. For exanple, the credit card
nunmber will need to be used in conjunction with a piece of
rectangul ar plastic or at the very |l east a tel ephone or conputer
t hrough which to nake an online purchase.

The government did not provide the Court with a total of
t hose nunbers found on tipping foil and those nunbers found on
credit cards. Thus, the Court has no way of know ng how many
nunbers were found witten on paper, and how many were taken from
tipping foil or credit cards.
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2. Rel evant conduct

Jones al so argues that the PSR incorrectly assessed his
responsibility for the access devices found at the Al den Street
location.®* U S.S.G § 1Bl1.3(a)(1)- Relevant Conduct, states
that a sentence wll be cal cul ated based on:

(A) all acts and om ssions conmtted, aided, abetted,
counsel ed, commanded, induced, procured, or willfully caused
by the defendant; and
(B) in the case of a jointly undertaken activity (a crim nal
pl an, schene, endeavor, or enterprise undertaken by the
defendant in concert with others, whether or not charged in
the conspiracy), all reasonably foreseeable acts and
om ssions of others in furtherance of the jointly undertaken
crimnal activity,
that occurred during the comm ssion of the offense of
conviction, in preparation for that offense, or in the
course of attenpting to avoid detection or responsibility
for that offense.
Under 1B1.3(a)(1l), as applied to this case, the Court must
determ ne 1) whet her Jones aided, abetted, etc. those crimnal
actions of Modrrgan, or 2) whether Mdrgan’s actions were reasonably
foreseeable in furtherance of a jointly undertaken activity.
Wil e the governnent focused only on whether there was a joint
undertaking in its brief, it argued at the March 25, 2008,
hearing that both subsections (A) and (B) could apply the

rel ati onshi p between Jones and Morgan. The Court concl udes that

®*Jones is responsible for all of the access devices found
at the Grard Avenue |ocation as Mdrgan was in prison at the tine
that | ocation was in operation.
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the evidence is sufficient to inpose liability under either

t heory.

a. Joi nt _undert aki ng

To establish liability for jointly undertaken activity,
the burden is on the governnment to denonstrate that the acts
commtted by the defendant, in concert with others (Mdirgan in
this case), were: (1) in furtherance of the jointly undertaken
activity; (2) within the scope of he defendant’s agreenent; and
(3) reasonably foreseeable in connection with the crim nal

activity the defendant agreed to undertake. United States v.

Duliga, 204 F.3d 97 (3d Cr. 2000); U S.S.G § 1B1.3 application
note 1.

Jones argues that he and Morgan actually ran their own
separ ate busi nesses and were not engaged in a jointly undertaken
activity because they each kept separate client lists and did not
share in the revenue fromtheir sales. The Court is not
persuaded that separate client |ists and separate revenue
preclude liability for the entire enterprise.?

To the contrary, Jones and Mdrgan jointly purchased and

U S.S.G 8§ 1B1.3(a)(1) application note 2(b)(2) states:
“Defendant F and G working together, design and execute a schene
to sell fraudul ent stocks by tel ephone. Defendant F fraudulently
obt ai ns $20,000. Defendant G fraudul ently obtains $35,000. Each
is convicted of mail fraud. Defendants F and G are account abl e
for the entire anmount ($55,000)."
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used the sanme equipnent, jointly | eased and operated out of the
sane, and nunerous, residences, jointly set an agreed upon price
for their products, jointly bore the costs to maintain the

equi pnent, and occasionally shared credit card nunbers. The
Court finds that Jones and Morgan conducted their illicit

business as a jointly undertaken activity. United States v.

Evans, 155 F.3d 245, 254 (3d Cir. 1998).18

b. Al di ng and abetting

Whet her Jones ai ded and abetted the undertakings of M.
Morgan requires a far nore basic analysis. Jones’ decision to
hel p pay for the rent, machinery and upkeep, regardl ess to what
extent, and his decision to install the software necessary for
M. Mrgan to manufacture counterfeit access devices with the
know edge that Mdrrgan was engaged in crimnal activity, renders
Jones liable for those crinmes under 8§ 1B1.3(a)(1)(A). United

States v. Maraki, 328 F.3d 73 (2d G r. 2003) (holding that

stealing calling card nunbers and passing themon to associ ates
ai ded and abetted the subsequent fraudul ent use of those nunbers

and thus defendant was responsible for all |o0ss).

BAs for prongs (2) and (3), that the conduct is within the
scope of he defendant’s agreenent that it was reasonably
foreseeabl e, Morgan testified that the two nmen rented the
property at 57th and Rodman Streets. for the sol e purpose of
running a counterfeiting operation. H'g Tr. 178:14 Nov. 29,
2007.
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As such, Jones is liable for each access device found

at the Alden Street and Grard Avenue | ocations.
* k%

Jones is liable for each of the 2,748 access device
found at both residences, and thus, liable for the entire
$1,374,000. This anpunt yields a base offense score of 6 and a
speci fic of fense enhancenent of 16 for the anmpbunt of loss. The
of fense | evel for the defendant, therefore, absent any

enhancenents, would be 22.

B. Sophi sti cat ed Means

The defendant objects to the two-point enhancenent for
sophi sticated neans, claimng that the manner in which the crine
was conmtted did not rise to the level of warranting an
enhancenment. U S S .G 8 2B1.1(9)(C) states, "If . . . the
of fense ot herw se invol ved sophi sticated neans, increase by 2
| evel s." Sophisticated neans are defined by the guidelines as;

especially conplex or especially intricate offense
conduct pertaining to the execution or conceal nent of
an offense. For exanple, in a tel emarketing schene,

| ocating the main office of the schenme in one
jurisdiction but locating soliciting operations in

anot her jurisdiction ordinarily indicates sophisticated
means. Conduct such as hiding assets or transactions,
or both, through the use of fictitious entities,
corporate shells, or offshore financial accounts also
ordinarily indicates sophisticated neans.

¥ An anmpbunt of |oss between $1, 000, 000 and $2, 500, 000 vyi el ds
a specific offense enhancenent of 16. U S. S.G 8§ 2Bl1.1(b)(1).
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US S G 8 2Bl1.1 application note 8(B). Courts have interpreted
this provision in a nunber of different settings. For exanple,
it has been applied to crimes commtted overseas, ?° or involving
nurmer ous | oan docunents,? or to a conspiracy to file 15 fal se
tax returns,? or involving a series of fraudul ent financi al
representations. 2

The governnent cites to United States v. Vaughn, a case

in which the Second G rcuit found appropriate the application of
t he sophi sticated nmeans enhancenent when the evidence showed, “a
specialized identification card printer, a |aptop conputer | oaded
wth software used to forge identification cards as well as

i mges of state seals, and an el ectronic pad used to input
digitized signatures onto false identification cards. Defendant
produced false drivers' licenses fromnultiple states bearing the
names, birth dates and |license nunbers of victins along with

phot ographs and physi cal descriptions of a co-conspirator.” 159

®United States v. Sonowo, 63 F. App’'x 63 (3d Cir. Mar. 18,
2003) (non-precedential).

2lUnited States v. Connors, 2007 U.S. Dist. LEXI S 74904
(E.D. Pa. Oct. 9, 2007).

ZUnited States v. Kopietz, 126 F. App’x 708 (6th Cir. Mar.
29, 2005) (non-precedential).

BUnited States v. Bissell, 954 F. Supp. 841, 888 (D.N.J.
1996) (applying the sophisticated nmeans enhancenent after the
evi dence showed the practices of skinm ng noney, fraudul ent
wite-offs, overstating business expenses, m sstating ownership
i nterest and wi t hhol ding payroll taxes).
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F. App’x 287, 288 (2d Gr. Dec. 15, 2005) (non-precedential).
The evidence presented in the instant case is all but identical
to that presented in Vaughn,? albeit on a nuch |arger scale.?

The factors giving rise to an enhancenent in this case
are: (1) the use of nultiple conputers, scanners, card printing
machi nes, skinmmers, and an enbossi ng nachine; (2) the use of
speci alized and/ or highly technical software; (3) nmultiple
| ocations (at |east five) operated by two parties; and (4) a vast
nunber of devices found (6700). Wth the exception of the nunber
of account nunbers found at the Alden St. and Grard Ave.
| ocations, the defendant admtted to all of these facts at his
change of plea hearing.

Further, the investigating Secret Service agent
testified that based on his training and experience, the Al den
St. and Grard Ave. plants were the nost extensive and
techni cally advanced operations that he had ever seen. H' g Tr.
97:15-19, Nov. 29, 2007.

Jones’ reliance on the application note’s reference to
“shel | corporations” and “offshore financial accounts” as

representing an exhaustive |list of those circunstances that would

#Def ense counsel’s contention that the absence of a device
to inport digitized signatures at present distingui shes Vaughn is
not persuasive. H'g Tr. 7:9, Mar. 25, 2008.

% Def ense counsel contends that Vaughn was w ongly deci ded.
H'g Tr. 7:3, Mar. 25, 2008.
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give rise to a sophisticated nmeans enhancenent is m splaced; this
“list” is illustrative, not exhaustive. |In this case, the size
and duration of the schene perpetrated by the defendant and the
means enpl oyed, conpl ex hardware and specialized software
requiring expertise, all speak to the sophistication of the
of f ense.

For these reasons, the Court shall apply the two-point

enhancenent for sophisticated neans

C. Crimnal Hi story Score

Jones al so argues that the PSR m scal cul ated his
crimnal history score under the guidelines insofar as it
i ncludes a 1987 sentence. His contention is that he only spent
one nmonth in prison and the remai nder of the sentence on work
release. U S.S.G 8§ 4Al.1(a) states that a defendant shal
receive three crimnal history points for each prior sentence of
i npri sonment exceedi ng one year and one nonth. A sentence of

i nprisonnment that stipulates or permts alternate treatnent is

treated as a sentence of inprisonnent. United States v. Schnupp,
368 F.3d 331, 335 (3d Cir. 2004). “A sentence inposed nore than
fifteen years prior to the defendant’s conmmencenent of the
instant offense is not counted unless the defendant’s

i ncarceration extended into this fifteen-year period.” U S S G

8 4A1.1 application note 1. However, in the case of an adult
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termof inprisonnment totaling nore than one year and one nonth,
the date of last release fromincarceration on such a sentence is
to be used in determning the applicable tinme period. US. S. G 8§
4A1. 2(k) (2)(B)

Phi | adel phia Court of Conmon Pl eas Judge Mark Bernstein
sentenced Jones to "not less than 4 nonths, not nore than 23
mont hs in Philadel phia County Prison, with inmedi ate work
release.” Gov't. Ex. L. On Novenber 16, 1994, Jones viol ated
his parole and was re-sentenced by Judge Bernstein to three to 23
mont hs incarceration with authorization for work rel ease, parole
to be effective January 4, 1995. Thus Jones’ |ast date of
rel ease fromprison, January 4, 1995 was within 15 years of the
date of the conm ssion of the current offense in 2003.

Jones’ argunent ignores the teaching of Schnupp.

CGting to a Sentenci ng Conm ssion publication, Questions Mst

Frequently Asked About the Sentencing Guidelines, the Schnupp

Court noted, "If the offender was sentenced to inprisonnent and
as part of the termof inprisonnent was placed on work rel ease
status, this would be treated as a sentence of inprisonnent."
Schnupp, 368 F.3d at 335. For these reasons, the Court wll

consi der Jones’ 1987 sentence in determining his crimnal history
score; his 17 crimnal history points yield a crimnal history

score of VI. U S.S.G § 5A
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D. bstruction of Justice

Jones next argues that he should not receive a two-
poi nt enhancement for obstruction of justice. US S G § 3Cl.1
st at es:

If (A) the defendant willfully obstructed or inpeded,
or attenpted to obstruct or inpede the adm nistration
of justice with respect to the . . . sentencing of the
i nstant of fense of conviction, and (B) the obstructive
conduct related to (I) the defendant's offense of
conviction and any rel evant conduct; or (ii) a closely
rel ated of fense, increase the offense |evel by 2

| evel s.

In short, US.S.G § 3Cl.1 applies only when a defendant has nade
efforts to obstruct the investigation, prosecution, or sentencing

of "the offense of conviction.”" United States v. Powell, 113

F.3d 464, 468 (3d Gr. 1997). Wen used in a crimnal statute,
the term"willful” generally nmeans an act done with a bad

pur pose, and not one sinply done intentionally. United States.

v. Belletiere, 971 F.2d 961, 965 (3d Cir. 1992) (quoting Screws

v. United States, 325 U S. 91, 101 (1945)); United States v.

Al tman, 901 F.2d 1161, 1164 (2d Cir. 1990) (to act "wilfully,"
def endant nust consciously act with purpose of obstructing
justice).

Application note 4(h) to 8 3Cl.1 states that "providing
materially false information to a Probation Oficer in respect to
a presentence or other investigation for the court” constitutes
an obstruction of justice. Materiality is defined as "evidence,

fact, statenment, or information that, if believed, would tend to
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i nfluence or affect the issue under determnation.” § 3Cl.1
application note 6. It is not disputed that as a general nmatter,
a defendant’s failure to disclose financial resources to a
Probation Oficer will affect the officer’s determ nation of the

defendant’s ability to pay a fine or restitution. United States

v. Cusumano, 943 F.2d 305 (3d Cir. 1991); see also United States

v. Robinette, 177 F. Supp. 2d 279 (D. Del. 2001) (financi al

i nformati on requested by probation was material); United States

v. Abuhouran, 161 F.3d 206 (3d G r. 1998) (affirmng district

court’s inposition of a two-point enhancenent for obstruction of
justice when the defendant had m sl ed the probation departnent
with regard to his financial assets). The governnment contends
that the defendant wilfully provided false information to the
probation office in its calculation of the fine and restitution
the defendant had the ability to pay.

On March 27, 2007, Jones, at the request of the
Probation Ofice, conpleted a "Wrksheet for the Presentence
Report"™ (“Net Worth Statenent”). Page one of the Net Worth
Statenent, under “instructions for conpleting Net Wirth Short
Form Statenent,” directs the defendant to prepare and file an
affidavit describing the defendant’s financial resources,
“including a conplete listing of all assets you own or control as
of this date.” On page two, the Net Wirth Statenent asked the

defendant to identify all, "cash on hand, bank accounts,
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securities, noney owed to you by others, life insurance, safe
deposit boxes or storage facilities, notor vehicles, real estate,
nortgage | oans owed to you, other assets, anticipated assets, and
busi ness hol dings." The defendant responded by witing down that
he owned “3 properties” with a total value of approximtely
$240,000. Gov't Ex. N. The government contends that this was a
material m srepresentation and that Jones, in fact, owned five
properties.? The governnent contends that this answer
constituted a material m srepresentation because the defendant
failed to disclose his ownership interest in two properties

| ocated at 5359 Grays Avenue and 3237 Berks Street.

1. 5359 Grays Avenue

Jones advances two argunents. First, he argues that
Wth respect to the property | ocated at 5359 Grays Avenue, he did
not identify it on the Net Wrth Statenent because the deed in
his name for the property had not yet been recorded at the tine
he filled out the Net Worth Statenent. Hr’g Tr. Dec. 11, 2007
69:17-20 (“When | say | own the property . . . | had not
recorded the deed so | did not legally, legally own it.”).
Apparently, the Jones clains that because the deed had not yet

been recorded he did not “own” the property and, consequently, he

M. Jones does not dispute the fact that he received the
deed for 5359 Grays Avenue and purchased it for $5,000 on
Novenber 18, 2005. Gov't Ex. G
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was not required to disclose it on the Net Wirth Statenent.

Second, Jones argues that even if he did not identify
the property on the Net Worth Statenent, he, in fact, inforned
both Pre-trial Services and the investigating Secret Service
agents of his ownership interest. |In light of these argunents,
the task before the Court, therefore, is to determ ne whet her
either the fact that the deed was not recorded or the fact that
Jones had told other governnment agencies about his stake in the
property denonstrates, if true, the absence of wllful
obstruction on the part of the defendant.?" Neither does so.

Wth regard to the first argunent-that Jones did not
own the 5359 Grays Avenue property because the deed had not yet
been recorded-the argunent is unavailing. One, while the

recordi ng of a deed evidences ownership, it is not necessary for

t he sane. M Keen v. Delancy's Lessee, 9 U S. 22, 28 (1809)

(Marshall, C J.). Thus as a legal matter, whether the defendant
“owned” the 5359 Grays Street property does not turn on whet her
the deed to the property had been recorded. Two, and nost
inportantly, the Net Wirth Statenent not only asked for a listing
of the assets which Jones “owned,” but it also asked for a

conplete listing of all assets which the he “control[led].”

“The government bears the burden of persuasion on the issue
of obstruction of justice. United States v. Belletiere, 971 F. 2d
961, 965 (3d Cir. 1992) (seeking to avoid having a defendant
prove a negative to avoid a stiffer sentence).
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Therefore, since the Jones does not contest that he did “control”
the property (just that he did not "own" it), he was equally
obligated to report it in the Net Wrth Statenent.

Wth regard to the second argunment, that Jones
di scl osed ownership to Pre-Trial Services and the Secret Service
agent, this argunent is also unavailing and sinply untrue. Jones
clainms that his statenent to Pre-trial Services in the Hone
Confi nenment Program Wrk Schedul e, that he worked at a club
called “G or “G Spot” l|located at 5359 G ays Avenue, constituted
di sclosure of his real estate interest in the 5359 Grays Avenue
property. Def. Ex. 4. The Court disagrees. Wrking at a club
is one thing; holding an interest in the real estate where the
bar is located is sonething el se altogether. Further, when asked
specifically to list his real estate interests, under the *Real
Estate Description” and “Additional Asset Data” sections of the
formsubmtted to Pre-trial Services, the defendant did not state
that he owned the property at 5359 Grays Avenue. Under these
circunstances, the Court concludes Jones did not disclose his
ownership interest in the 5359 G ays Avenue property to Pre-trial
Services. |d.

As for his alleged "disclosure" to Secret Service,
Jones clains that when he signed a consent formto allow the
search by the Secret Service on 5359 Grays Avenue, he was

admtting to his ownership of the property. Def.’'s Ex. 2.
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However, as a legal matter, consent to search may be given by any
person with comon authority over a particular property, not just
the Il egal owner. Therefore, under these circunstances, the Court
is not persuaded that by consenting to the search, Jones was
sonehow signaling to the Secret Service agent that he was the

owner of the property. United States v. Cark, 96 F. App’ x 816,

819 (3d Cir. Apr. 26, 2004) (non-precedential) (citing United

States v. Matlock, 415 U S. 164 (1974) (consent may be given by

anyone who has authority over the prem ses)). Thus, Jones did
not di sclose his ownership interest in the 5359 Grays Avenue

property to the Secret Service.

2. 3237 Berks Street

Jones contends that while he did purchase the 3237
Berks Street property on March 21, 2006, it was seized and
condemmed by the Gty of Philadel phia on July 12, 2006, well
before he filled out the net worth statenent. This argunent
advances the theory that through the condemati on procedures, the
City of Philadel phia divested the defendant of title and
ownership of the property.

Condemmat i on becones effective as of the filing of the
declaration of taking. 26 Pa. Cons. Stat. 8§ 302; WII-Tex

Pl astic Mg. v. Dept. of Hous. & Urban Redev. Auth. of Montgonery

County, 356 F. Supp 654, 658 (E.D. Pa. 1972), aff’d, 478 F.2d

-28-



1399 (3d Cir. 1974). Upon the filing of a notice of taking,
title to the concerned property transfers fromthe owner to the

government al body seeking condemmation. United States v. 92

Buena Vista Ave., 507 U S. 111, 135 (1993). Therefore, after the

noti ce of condemati on was issued, Jones no |onger “owned” or
“controlled” the property at 3237 Berks Street.

The governnent argues, neverthel ess, that when a
governnental entity condemms a property, the I egal owner, such as
the defendant in this case, is entitled to receive just
conpensation and thus, in this case, Jones had either received or
expected to receive an anount of $50,000.2% According to the
governnment, the defendant was obligated either to report the
$50, 000 as “cash on hand” or if he had not yet received the
nmoni es, as “noney owed to you” on his Net Wrth Statenent. Gov't
Ex. N

The Court agrees, but the issue at present concerns the
PSR s statenent that Jones had failed to disclose certain
properties which he owned to the Probation Ofice. The
government did not object to PSR s decision not to consider the
defendant’s failure to disclose “cash on hand” or “noney owed to
you” as a basis for the obstruction of justice enhancenent.
Because the condemnati on divested the defendant of any ownership

interest he may have had in the 3237 Berks Street property, i.e.

#The house had been apprai sed at $50,000. See Gov't Ex. R
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he did not “own” or “control” the property, and because whatever
nmoni es he received or expected to receive as a result of the
condemation were not considered in the PSR, the Court wll not

apply the obstruction of justice enhancenent on this basis.

* * %

The Court finds the two-point enhancenent for
obstruction of justice is nerited in this case for the Jones’

non-di scl osure of the 5359 Grays Avenue property al one.

E. Accept ance of Responsibility

Lastly, Jones objects to the Probation Ofice’s
decision not to award hima two-point reduction under U S. S.G 8§
3E1.1. This provision of the Guidelines allows for a reduction
of a defendant’s crimnal history score in the event that the
defendant “clearly denonstrates acceptance of responsibility for
his offense.” 1d. Conduct warranting an enhancenent for
obstruction of justice under 8 3Cl.1 “ordinarily indicates that
t he def endant has not accepted responsibility for his crimnal

conduct.” United States v. Thornhill, 80 F. App'x 187, 189 (3d

Cir. Ot. 20, 2003) (non-precedential) (citing U S.S.G 8§ 3E1.1
application note 4).
It is undisputed that by pleading guilty early in the

proceedi ngs, Jones earned a two-point reduction for acceptance of
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responsibility. However, his post-guilty plea conduct of
providing materially false information to the Probation Ofice
with regard to at | east one property that he owned, divests him

of this benefit. See United States v. Batista, 483 F.3d 193 (3d

Cir. 2007) (holding that a defendant who pleads guilty and begins
to cooperate initially can still be prevented from cl ai m ng
acceptance of responsibility if he then denonstrates a

w I lingness to m sl ead governnent agencies).

V.  CONCLUSI ON

Jones’ objection to the PSR s cal cul ati on of the anobunt
of loss will be sustained insofar as he will only be held |iable
for 2748 access devices. The renai nder of defendant’s objections
are overruled.? The defendant’s total offense |Ievel shall be 26

and his crimnal history category, VI.

# Al't hough once contested, the governnent stated at the
March 25, 2008, hearing, that it was no | onger pursuing the
nunber of victinms enhancenent under U S.S.G 8§ 2Bl1.1(b)(2), thus
| onering his offense | evel by four points.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA ) CRI M NAL ACTI ON
: NO. 06-367
V.

GREGORY JONES

ORDER
AND NOW this 29th day of May, 2008, after considering

t he defendant’ s objections, hearing, proposed findings of fact
and concl usions of |law, and sentencing nenoranda, it is hereby
ORDERED as fol | ows:

1. The defendant’s objection to PSR insofar as it
m scal cul ated the anmount of loss is SUSTAINED in part and
OVERRULED in part. The anount of the loss is calcul ated by
mul ti plying the nunber of access devices for which the defendant
is accountable, 2,748, by $500. The resulting amount is
$1, 374, 000.

2. The defendant’s objection to the sophisticated
means enhancenent i s OVERRULED.

3. The defendant’s objection to the obstruction of
justice enhancenment is OVERRULED

4. The defendant’s objection to being denied a
departure for acceptance of responsibility is OVERRULED.

5. The defendant’s objection to the cal cul ati on of
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his crimnal history score is OVERRULED.

AND I'T I S SO ORDERED

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.
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