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UNITED STATESBANKRUPTCY COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

IN RE:

SM. ACQUISITION CO., db/aSTYLEMASTER,
INC,, Bankruptcy No. 02 B 10723

Debtor

AMERICAN NATIONAL BANK AND TRUST
COMPANY OF CHICAGO,

Hantiff
Adversary No. 02 A 00283
V.

MATRIX IV, INC,,

N’ N N N N N N N N N N N N N

Defendant

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Faintiff, American Nationd Bank and Trust Company of Chicago ("American” or the “Bank”),
sued Matrix IV, Inc.(Matrix") inthis Adversary proceeding, whichisrelatedtothe Chapter 11 Bankruptcy
of SM. Acquisition Co. ("Stylemaster” or "Debtor"). American seeksadeclaratory judgment that itslien
againg the Debtor is superior to Matrix’s lien. American's lien derives from a perfected security interest
covering "dl" of the Debtor's property. However, Matrix argues that “dl” was not intended to refer to
moldsinMatrix’ spossession, and asserts alien on moldsin its possesson under the lllinois Tool and Die
Act. It dso asserts acommon law artisan's lien for repairs made to those molds.

The parties cross moved for summary judgment, but both motions were earlier denied. Matrix dso
sought to plead an affirmative defense of equitable subordination, but that defense was stricken pursuant

to the Bank's motion, for reasons earlier stated.



Following trid, closang arguments were submitted in writing. Based on submissons of the parties
and the evidence adduced at trid, the court findsand concludesfor reasons stated bel ow that the Bank has
asuperior lienindl of the Debtor's assets, including the molds located & Matrix, and that Matrix failed to
proveits atisan'slien clam.

The court now makes and enters the following Findings of Fact and Conclusions of Law:

FINDINGS OF FACT

The Parties Stipulated to the Fallowing Factsin 1 1-18

1 S.M. Acquistion Co. d/b/a Stylemaster, Inc. (* Stylemaster”) was incorporated on May
6, 1994, for the purpose of manufacturing and didtributing plastic storage containers.  Stylemaster
purchased and sold products made with plastic injection molds that were located at its own facilities and
at the facilities of third-party processors, including Matrix.

2. On March 18, 2002, Stylemaster filed a voluntary petition under Chapter 11 of the
Bankruptcy Code in this court pursuant to 11 U.S.C. § 301. No trustee has been appointed to administer
Sylemagter’s estate. Stylemaster continues to adminigter its estate as Debtor-in-Possesson within the
meaning of 11 U.S.C. § 1101(1).

3. American is an lllinois National Banking Association. American's principa place of
business is located at 120 South LaSdle Street, Chicago, Illinois 60603. American is a creditor of
Sylemester and has filed a dam againg Stylemaster and certain of its property in the amount of
$9,586,085.97. As of the petition date, Stylemaster owed American at least that amount.

4, Matrix was avendor of Stylemaster that made plastic storage containers for Stylemaster

and others, using injection molds. Matrix currently isin possession of 62 plagtic injectionmoldsowned by

-3-



Stylemagter (*Molds’). Trid Exhibit 1isalist of the moldsMatrix received prior to November 3, 1997.
Triad Exhibit 2 isalist of molds Matrix received after November 3, 1997.

5. In March 2002 Matrix filed a proof of secured claim under the Illinois Tool and Die Act
(“Act”) in the amount of $6,668,080.63. As of the petition date, Stylemaster owed Matrix at least that
amount.

6. On November 3, 1997, American and Stylemaster entered into a loan agreement (the
“Loan Agreement”). Trid Exhibit 1 isatrue and complete copy of the Loan Agreement.

7. American and Stylemaster also entered into a security agreement on November 3, 1997
(the “ Security Agreement”). Trid Exhibit 2 isatrue and complete copy of the Security Agreement.

8. From time to time thereafter, the Loan Agreement and related documents (“Loan
Documents’) were amended.

9. OnNovember 30, 2001, Americanand Stylemaster entered into the “ Seventh Amendment
to Loan Documents.”

10.  American filed with the lllinois Secretary of State a Uniform Commercia Code financing
statement (the “Financing Statement”) on November 6, 1997, as Document No. 3760504. Trid Exhibit
3isatrue and complete copy of the Financing Statement.

11.  Atdl timesafter November 6, 1997, Stylemaster was obligated to American under the
Loan Documents.

12. Stylemaster used Matrix as anoutsde processor fromNovember 1994. Stylemaster and
Matrix continued their businessrdaionship until shortly before Stylemaster filed its petitionfor Chapter 11

rdief in this court.



13.  Asof November 6, 1997, Stylemaster owed Matrix approximately $2,400,000. But by
the end of December 1999, Stylemaster had fully satisfied its pre-November 6, 1997, debt to Matrix.

14.  Asof the Petition Date, Stylemaster had paid adl open invoices dated prior to July 25,
2001.

15. OnJdune 5, 1995, counsd for Matrix sent a letter to Martha Williams in which Matrix
notified Stylemaster that it was asserting a tool and die lien on the Stylemaster molds in its possession
pursuant to the Illinois Tool and Die Lien Act, 770 ILCS 105/1 et seq. (“Act”)

16. On Ay 30, 1996, counsd for Matrix sent a letter to Martha Williams in which Matrix
notified Stylemaster that it was asserting a tool and die lien on the Stylemaster molds in its possesson
pursuant to the Act.

17. On February 22, 2002, Matrix filed a Verified Complaint inthe Circuit Court of the 19th
Judicid Circuit, McHenry County, Illinois naming Stylemaster and Martha Williams as defendants.

18. Raymond C. Wenk, Sr. (“Wenk”), Presdent of Matrix, executed a Verification by
Certification pursuant to Section 1-109 of the Illinois Code of Civil Procedure certifying to the truthfulness
and correctness of the statements set forth in the Verified Complaint.

Matrix's Repair of Stylemaster M olds

19. 1IN 1994, Matrix received two sets of molds from
Stylemaster, consisting of bases and lids for the 40"
under bed storage contai ner. Both sets of molds had been
iNn production at another facility prior to coming to

Matrix, and Matrix had to repair the molds before they
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could be used in production. Wenk Tr. at 13-14; Def.’s
Ex. 63 and 64.Y

20. These repairs were different from norma or routine preventive maintenance, for which
Matrix did not charge Stylemagter. Preventive mai ntenance consisted of
cleaning, polishing, and greasing a tool so that the tool
was kept in good working order. See Roy Wenk Tr. at 38-
39, 41.

21. M atrix obtained approval from Stylemaster
before commencing therepairs, and the cost of therepairs
wasinvoiced to Stylemaster, which paid the invoices. See
Defendant’s Exhibit 63(c) Max 03517-03518.Z This
practice was consistent with Matrix’ s policy of obtaining
approval from its customer before undertaking any repair
on the customer’s mold. See Wenk Tr. at 67.

22. In md 1995, Marix agreed to advance the money that
Stylemaster owed two of its other molders, “CMA” and
“Abel.” SeeWenk Tr. at 55-56. CM A and Abel delivered

Stylemaster molds they had been using in their

V“Tr” refersto trid transcript pages of the witness referred to. “Def. Ex.” or “Pl. Ex.” refersto
Maintiff and Defendant exhibits admitted into evidence.

2 Referenceto “Max” or other acronymsis to page numbers of a referenced exhibit.
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production for Stylemaster to Matrix after it pad the
outstanding balances owed to those firms. Thus, the
production formerly done at CM A and Abel was shifted
to Matrix. Stylemaster eventually made good on its
promiseto repay the money advanced by M atrix. Martha
Williams Tr. at 40.

23. Wenk testified that it was during mid-1995
that Martha Williams (“Williams’), President of
Stylemaster, asked him if hewould agree to defer the cost
of repairs made by Matrix to Stylemaster molds. Under
the purported agreement, Matrix was to have compl ete
control over Stylemaster molds in its possession until
Stylemaster paid all outstanding repair bills; the molds
would be treated like they were ovwned by Matrix; and
Stylemaster could not remove any of the molds until the
repair billswere paid in full. Matrix in turn would record
the accumulated repair cost. Wenk Tr. at 70-71, 75, 76,
86, 165. T he purported agreement to defer repair cost was
never documented. Nor did the parties exchange any
documentation rel ated to that purported agreement during

the ensuing seven years. For reasons discussed at |length
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below, the court finds that this testimony is not credible.

24. IN 1996, M atrix and Stylemaster entered into
an agreement whereby Matrix would include the cost of
minor repairs in the “piece-part-rate” charged to
Stylemaster. 1d. at 32. The piece-part-rate was the unit
price charged by Matrix for each item produced for
Stylemaster. Wenk Tr. at 32-33. The agreement with
Matrix enabled Stylemaster to capture all of its
production cost i n the piece-part-rate, which meant that it
could better price its products. 1d. at 97. As aresult of
this agreement, Stylemaster paid Matrix a higher piece-
part-rate than it pad its other molders. Id. a 32.
However, notwithstanding that agreement between the
parties, any extraordinary repairs were to conti nue to be
paid by Stylemaster, subject to the requirement that such
repairs had to be pre-approved by a principa at
Stylemaster. 1d. at 34.

25. Stylemaster has pad all such repair bills
iNnvoiced by Matrix. Wenk Tr. at 200 and January 21,

2003, Tr. at 37.



Mold Set-up Charges

26. Each mold must be “ set-up” before it can be
used in production. Williams Tr. at 41. This includes
making adjustments to make sure that the mold is
functioning properly and that it can meet the demands of
a full production run.

27. Prior to this litigation, Matrix never billed
Stylemaster for the set-up costs associ ated with any of the
molds Iin its possession ld., nor did Matrix keep any
recordsdocumentiNng these costs. See Direct T esti mony of
John Wenzlaff January 23, 2003.

28. Matrix now seeks $108,950.00 in payment
for set-ups to Stylemaster molds. See Def’s Ex. 132A
(Revised). These purported costs were not documented
contemporaneously, so Matrix had to determine the
amount to bill for set-ups in 2002 in preparation for this
lavwsuit. The set-up costs computed in preparation for trial
were derived by a Matrix employee, John Wenzlaff
“Wenzlaff”), who reviewed the Tool Room Profiles kept
at Matrix. The Tool Room Profiles were generated from

tool room employee time slips which are fed into
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Matrix’s billing system to create a Tool Room Profile.
By looking at the Tool Room Profiles for the last seven
yvears, Wenzlaff attempted to determine whether a set-up
would have been necessary for agiven repair. Similarly,
Wenzlaff determined whether cleaning and polishing a
mold was related to a repair or whether the work was
routine maintenance by looking at Tool Room Profiles
and time sheets for the past seven years. See Def.’ s EX.
63(c) at MAX 03341. He also looked at each Tool Room
Profile and determined what was routi ne mai ntenance, for
which Stylemaster should not have been charged, and
what was an actual repair, to validate the $465,518.03 in
repair cost now sought by Matrix. Def.”’s Ex. 132A
(Revised).

29. Wenzlaff testified that Matrix kept a
production book for each tool, which documented the
processi ng work done on that tool, including any rel ated
set-up. However, Matrix did not produce any production
books at trial.

30. TheTool Room Profilesfor 1994-1996 were

Nnot created until this litigation began in 2002. L oretta
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Lane Tr. at 12-13. Of the $465,518.03 in repair charges
Nnow sought by Matrix, more than $70,000 is not even
supported by any time slip. Matrix only produced the tool
logs to substantiate these charges. See Def.”’s Reply to
Bank’s Ex. A; Def.’s Exs. 63-123. But the tool logs only
show the date, job number, and a brief description of the
work performed on a particular mold. There is no
INformation there on the amount of time spent working on
a particular tool. 1d.

31. The Exhibits submitted by Matrix contain
more than $4,000 in duplicate billings or charges
assigned to the wrong mold. 1d.

32. There are more than $3,500 in charges
related to third-party invoices that do not specify any
Stylemaster mold. 1d.

33. Matrix now seeks $139,655 (or 3020 of
repair cost) as profit for repairs allegedly made to
Stylemaster molds. Def.’s Ex. 132A (Revised). Matrix
has not presented any evidencethat Stylemaster agreed to,
or was aware of, this requested profit margin. I nstead, the

profit margin was derived by Matrix’s CEO, Roy Wenk,
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who based the 30%0 profit margin on what he thought
would be fair. Wenk Tr. at 135.

34. Matrix never kept a running tally of any of
the charges related to its asserted artisan’ slien, nor did it
iNnclude any receivablesforitslieninits financial reports.
It never issued invoices related to the repair costs now
asserted to apply to its lien, and Wenk testified that he
never spoke to Williams about any specific amount
Stylemaster owed to M atrix for repairs. Wenk Tr. at 149,
162, 165.

Debugaing Charges

35. INn 1998, Matrix received new molds that
were purchased by Stylemaster and shipped directly to
M atrix’ splant from the manufacturer in Portugal . Once at
M atrix, the molds had to be“ debugged” beforethey could
be put into production. This meant that they had to be
set-up, tested by runniNng sampl e products, and modified
and/or repaired to make sure that the tool could produce
acceptable products. The debugging process enabled
Stylemaster to determine the production cost for each

part, which was used to derive the wholesale price
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charged to its customers. Wenk Tr. at 95, 99-100.
Typically, the seller of anew moldisliablefor any repair
cost during the debuggi ng phase.

36. Stylemaster purchased some nevw molds from
acompany named Cost Reduction. According to Wenk,
he had an agreement with Williams to defer the
debugging cost on all molds until Stylemaster reached a
settlement with Cost Reductions. Wenk Tr. at 158. Wenk
said that this agreement was formed in 1998 and that year
after year he would defer billing for all debugging cost.
I1d. Indeed, Wenk testified that Matrix did not receive
“ten cents’ for debugging Stylemaster molds, including
the so-called “monster mold,” part number WB 8015.
Wenk Tr. at 104. However, on cross-examination he
admitted that Cost Reductions paid M atrix for debugging
molds sold by it to Stylemaster, and that M atrix received
over $8,000 for work on the “monster mold.” Wenk also
admitted that Cost Reductions paid Matrix most of the
$80,000 billed to Cost Reductions for debuggi ng molds.

Pl. Ex. 4.
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37. The court finds that cost of debugging
Stylemaster molds supplied by Cost Reductions was
borne by Cost Reductions.

ThelLoan From American to Stylemaster

38. On November 3, 1997, American and
Stylemaster executed a loan agreement (the "L oan
Agreement). Under the Loan Agreement, the Bank
agreed to lend up to $2 million, with the amount avail able
being equal to 80%6 of eligible receivables plus 25206 of
eligible inventory. The loan was secured by ". . . all
A ccounts, | nventory, Equi pment owned by [ Stylemaster]
as of the date hereof . . . and any and all other assets and
property of [Stylemaster], wherever located . . ."" Def.’s
Ex.5 at 01324 (Emphasis supplied). Computaionsof “Eligible Inventory”
were redtricted to inventory that is verified in “ certifications or other appropriate evidence” induding, a
“Schedule of Inventory reflecting Inventory owned by Borrower and in Borrower’s possession.”
Def.’s Ex. 5 91 4.5, 4.15 at 01325,01328. The Loan
Agreement was negotiated by Wi illiam Bailes (“Bailes’),
an officer and co-owner of Stylemaster, and William

Provan (“ Provan”) on behalf of American. Bailes Tr. at
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11-12. Bailes and his partner acquired a 49206 stake in
Stylemaster in 1997. Def.’s Ex. 133.

39. Obtaning aline of credit for Stylemaster, which had faled in previous atemptsto obtain
financing, was a condition subsequent to Balles' September 1997 acquisition of Stylemaster common
sharesof stock. 1d. at MWO04110.

40. Bailes tried to help Stylemaster obtain a loan.
He prepared and submitted a loan gpplication to the Bank on Stylemaster’s behdf. Stylemaster’s
presentation to the Bank sought “arevolving credit facility . . . based on 80% of qualified receivables .
.. plus50% oninventory.” Dated October 4, 1997, it dso noted that Stylemaster’ smolding, or processing
wasthendone by outsde third-party supplierswho possessed and utilized Stylemaster’ smolds. Def.’ sEx.
143 at 00642.

A41. Sylemaster’scredit presentationalso notesthat: (a) Matrix was one of itsmoldersand that
Matrix had an agreement with Stylemaster whereby it directly billed Target (one of Stylemaster’s
customers); (b) matters related to mold ownership and payment for recently produced molds would be
dedt with through written agreements, (¢) those agreements would be on terms favorable to Stylemadter;
and (d) Stylemaster owed a Specid Accounts Payable to Matrix, whichwould be reduced by hdf through
adirect billing arrangement between Target and Matrix. Def.’s Ex. 143.

A42. The Stylemadter credit presentation did not otherwise specificdly identify or describe any
Stylemaster mold then located at any third-party molding fadlity, induding Matrix’s Woodstock Illinois

facility, or include any vaduation of any mold. Def. Ex. 143.
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43. Ballestedtifiedthat Matrix’ sneed and right todirect paymentsfrom Target were extensively
discussed with the Bank, because this arrangement had a direct and negative impact upon the borrowing
base upon which Stylemaster could obtain credit advances. Bailes Tr. at 14-17.

44, Bailes and Stylemaster’ s attorney, David Kendal, were the two persons who directly
negotiated the Stylemadter line of credit withtheBank. Bailes Tr. at 12.

45. A merican and Stylemaster also executed a
Security Agreement on the same day that the L oan
Agreement was executed, which provided in relevant
part:

[The] Borrower [Stylemaster] ;

hereby grantsto Bank asecurity interest

in...al of the Borrower's tangible and

INntangi bl e assets and property, whether

Nnow or hereafter existing and whether

Nnow or hereafter owned . . . including,

without limitation, all of Borrower’s

()accounts . . . [and] (c¢) goods,

including, without limitation, all of

Borrower’'s. .. equipment ... and

INnventory.
Def.”’s Ex. 5 at 01352. Section 4.9 and 4.10 of the Loan
Agreement adopted the UCC definitions of equipment
andinventory, respectively. Def.”sEx. 5 at 01328. Hence,
the Security Agreement of November 3, 1997, defines the Secured Collaterd as dl of Stylemaster’s

property. Id at 10352.

-16 -



46. Multipleother paragraphswithinthis Security Agreement provided various obligations upon
Stylemaster and granted the Bank variousrights, dl of which related directly and exclusvdy to the same
Secured Collaterd defined in this Security Agreement. Def.’s. Exs. 5, {11-15, 01353-01356.

47. Stylemaster warranted that the collateral securing
the loan was located at four locations:

1) Stylemaster’ s Chicago headquarters;

2) Paramount Plastics in Lockport,

IHH1inois;
3) A Public Warehouse in Bedford Park

IHlinois; and

4) HPM Chicago located in Chicago,
IHlinois
Def.”’s Ex. 5 at 0O1331.

48. The Security Agreement incorporated this
representation of where the collateral was located. Def.’ s
Ex. 5 at 01353. Further, Stylemaster promised that the
collateral would only be kept at these locations. 1|d. The
Security Agreement also required Stylemaster to promise
Nnot to encumber any of the collateral and to make all
repairs needed to maintain its value. 1d. at 01353-54.
Stylemagter’ s obligations to maintain and repair the Secured Collaterd defined in the Security Agreement
induding specificdly dl of its secured “equipment” is expresdy resffirmed in the contemporaneous

November 3, 1997, Loan Agreement. Def.’s Ex. 5 9] 7.2 at 0O1333.
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49. Spadficdly, paragraph 7.2 of the 1997 Loan Agreement reaffirmed Stylemaster’s
agreement memoridized in paragraph 2 of the Security Agreement to locate and maintaindl of the Secured
Collaterd at the same four locations identified inthe 1997 Security Agreement. Again, thesefour locations
indude Stylemasgter’ sfadilitiesin Chicago and, for example, the Paramount Plagtics facility in Lockport,
lllinois. 1d.

50. The fadilitiesand addresses specificaly identified in the 1997 Security Agreement
did not incdlude Matrix or its Woodstock, lllinais facility, and Matrix and its Woodstock address is
otherwise not addressed anywhere else in this Security Agreement.

51. OnOctober 23, 1997, the Bank’ satorneys forwarded a draft of the November 3, 1997,
Loan Agreement to Kenddl, then the attorney for Stylemaster and Bailes. Paragraph 5.13 of that draft
notesthat “dl collatera iscurrently located and maintained at 1330 W. 43rd Street, Chicago, llinois 60609
(borrower’ s principd placeof business) and has beenlocated at suchlocationfor the four (4) monthperiod
ending as of the date hereof.” Def.’sEx. 14 {5.13 at 10.

52. Paragraph 5.13 of the fina version of the Loan Agreement executed on November 3,
1997, provided that dl of the secured collatera islocated exdusvey at four (4) digtinct locations including
Paramount Plagtics Lockport, lllinoisfacility. Matrix’ s facility in Woodgtock, 1llinais is not identified in
paragraph 5.13 of the final 1997 Loan Agreement. Def.’s Ex. 5 at 10.

53.  Atdl materid times during October and November 1997 when §5.13 was modified and
expanded to include three (3) additiond locations, Paramount Plagtics had Stylemaster moldsat its facility
inLockport, lllinos Williams presented aletter at closing wherein

she stated that certain finished goods held at Paramount
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Plastics would not be included in the inventory
borrowing base. The excluded goods were products that
had not been paid for by Stylemaster. Def.”s Ex. 5 at
01613.

54. Provan tedtified that the preliminary draft of the Loan Agreement, dated October 23,
1997, had to be modified to add three new locations that Stylemaster or its attorney said had Stylemaster
molds. Hence, the find draft of the Loan Agreement, executed on November 3, 1997, included these Sites
in the locator clause. Provan Tr. at 87-89.

55. Messs Bales and Provan each testified that the Bank had actual knowledge of the
Stylemaster accounts payable due Matrix and the direct hilling arrangement Stylemaster had granted
Matrix. Provan Tr. a 9, 28; Bales Tr. a 14-15. Balestedtified that the Bank knew that Stylemaster
molds were located at Matrix’ sWoodstock, lllinaisfadility, but Provan could not recal whether he knew
Matrix had Stylemaster molds. Bailes Tr. at 39; Provan Tr. & 6, 8.

56.  Atdltimesmentioned here, the Bank’s policy and practice was to use reasonable efforts
to identify non-UCC based liens, induding non-recorded possessory liens. Thispolicy wasnot waived or
relaxed in connection with the preparation of the 1997 Loan Documents. Pursuant to this policy and in
connectionwithitsprovisonof credit in November 1997 to Stylemaster, the Bank identified and obtained
awalver of anon-UCC based warehouse lien held by Stylemaster’ slandlord. Def.’s Ex. 5 at 01621.

57. Provan specificaly tedtified that it was the Bank’s policy to use reasonable efforts to
identify, quantify and typicdly (but not dways) to make sure such liens are “cleaned up” prior to closing

aloan. Provan Tr. a 52, 61 . Provan further testified that the Bank did in fact use reasonable efforts to
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identify dl such possessory liens in connection with its November 1997 loan to Stylemaster. Provan Tr.
a 65. Provan do tedtified that he had no knowledge of the lien asserted by Matrix on Stylemaster
property. Provan Tr. a 8.

58. Both Provan and Bailes testified that it was their intention for the Bank to have a blanket
lien on dl of Stylemaster’s property. Provan Tr. at 76, 80; Bailesat 33. No one at the Bank ever asked
Matrix if it was assarting a possessory lien on the moldsin its possession, ether before or after dosng.
Bank’s Rebuttal at 1 135.

59. Matrix caled Alan Shapiro (“ Shapiro”), an attorney and bank officer, to testify about bank
practices for making secured loans. A Daubert hearing was held to determine if he qudified as an expert
witness. The court held that Shapiro did not qudify as an expert witness because his opinions were not
based on a methodized andlyss of the banking industry; rather, he was merely discussng his own
experiences as a bank officer. Thus, Shapiro was only alowed to testify asanon-expert witness. Shapiro
Tr. at 16.

60. Shapiro tedtified that in his experience, banks will generdly investigate situations where a
debtor’ s property ispossessed by athird-party to determine whether or not the property being offered as
collateral isin fact available to serve as secured collaterd for an intended loan. Shapiro Tr. at 17.

61. Shapiro further testified that a recognized exception to suchdue diligenceinvestigationsis
where the bank intentiondly fallsto conduct an investigetion in order to avoid disruption to a dgnificant
businessrdationship withadebtor’ s sole or critica source supplier, suchas the rdaionship betweenMatrix
and Stylemaster as of November 1997. Shapiro Tr. at 20-21. Shapiro stated that when a bank forgoes

investigating under such circumstances, it conscioudy assumestherisk that its security interests might be
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inferior to the third-party supplier where the risk of the bank logngitsfirg lienpositionare outweighed by
the potentid harm to the borrower if its source of suppliesis disrupted. Shapiro Tr. at 21.

62.  The November 1997 closing of the [oan to Stylemaster wasiinitidly contingent upon the
Bank’sreceipt of a“letter from Vance Liebman explaining lawsuitsencumbrances identified in Schedule
3.6 of Stock Purchase Agreement dated September 17, 1997,” which alowed Bailes and his partner to
purchase 49% of Stylemaster’ sstock. Def.’sEx. 5p. 2; Liebman Tr. a 128. Liebmanisan attorney who
has represented Williams and Stylemadter.

63. The Bank perfected its security interest by
filing a UCC-1 form with the lllinois Secretary of State
on November 6, 1997. The collateral description on that
form made clear that the Bank asserted a security interest
iNn al of the Debtor’'s then existing assets and any after-
acquired property. See Joint Trial Exhibit 3.

64. The loan documents were modified several
times as the Debtor slid toward bankruptcy. OnN
November 30, 2001, the parties agreed to the Seventh
A mendment To the Loan Documents wherein the fourth
recital in the Security Agreement was substituted, in
relevant part, by the following language "Borrower, . . .
hereby grants the Bank a security interest in

Borrower's tangible and intangible assets and property
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wherever located . . .." See Joint Trial Exhibit 18 (emphasis
added).

65. Bailes testified that Provan told him that the
changes to the Security Agreement were needed to bring
the document into compliance with the UCC. He further
testified that the changes were not i ntended to expand the
scope of the Bank’ ssecurity interest, because he believed
that the Bank already had a blanket lien on all of
Stylemaster’ s property. See Bailes Tr. at 33.

66. By the end of December 1999, Stylemaster had paid $2.4 million that it owed Matrix for
processngwork done as of November 3, 1997. However, Stylemaster continued to owe Matrix for work
performed after that date, which is the subject of the clam filed in this case.

67. American has filed a claam against the
Debtor for $9,586,085.97.

68. Of the sixty-two molds in Matrix’s
possession that are owned by Stylemaster, all but fifteen
were delivered to M atrix prior to November 6, 1997, the
date the Bank perfected its security interest in "all™ of
Stylemaster’'s assets. Def.”’s Ex. 132A (Revised).

M iscellaneous
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69. Fact statements contai ned in the Conclusi ons of
Law will stand as additional Findings of Fact.
CONCLUSIONSOF LAW

American Hasa Lien in all of Stylemaster’s Property

M atrix contends that Stylemaster lacked “full rights
iNn the collateral including title.” Post Trial Findings of
Fact and Conclusions of Law Proposed by Defendant
Matrix I\ 9 178. Therefore, it argues that Stylemaster
could not give a security interest in the molds to the
Bank. Alternatively, Matrix asserts that even if the Bank
had a legitimate security interest in Stylemaster molds,
that interest did not include the molds at M atrix, but was
limited to collateral particularly identified in the Loan
Agreement. Each of these arguments will be discussed in
turn.

Preliminarily, revised |1l. UCC Article 9, which went
IiNto effect July 1, 2001, applies here even though the
events under review occurred prior to that date. The
revised Article O gpplies to all security interests “even if
the transaction or lien was entered into or created before

[the statute’ 5] effective dateg].]” 810 ILCS 5/9-702.
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Three requirements must be met to create an
enforceabl e security interest under lllinoislaw: (1) value
has been given by the creditor; (2) thedebtor hasrightsin
the collateral or the power to transfer rights in the
collateral to asecured party; and (3) either the debtor has
executed asecurity agreement describing thecollateral, or
the collateral is not a certificated security and it is Iin
possession of the secured party pursuant to the security
agreement. 810 ILCS 5/9-203.

Matrix relies on the fact that both Wenk and Williamstedtified that certain new molds purchased
from Cost Reductions were shipped directly to Matrix for testing, and that those molds were not deemed
“accepted” until after they werefuly debugged. Therefore, Matrix asserts that Stylemaster could not give
asecurity interest in molds purchased from Cost Reductions prior to their acceptance, becauseit did not
have “rights in the collaterd,” as required by the second dement of the test for creating an enforcegble
Security interest.

The revised Code does not define the term “rightsin
the collateral,” just as its predecessor did not. However,
cases Iinterpreting the earlier version of the Code
established three criteriafor adebtor to possess sufficient
rightsin the collateral: (1) the debtor has possession and

title to the goods; (2) the true owner consents to the
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debtor’ s use of the collateral as security; or (3) the true
owner Is estopped from denying a security Iinterest.

Midwest Decks, Inc. v. Butler and Baretz Acquisitions,

INnc., 649 N.E.2d 511, 516 (I111. App. 1995).

Matrix’s argument is curious, sinceit is contradicted
by the fact that M atrix has asserted its Tool and DielLien
against Stylemaster, and not Cost Reductions. The
express language of the Act states that the lien runs in
favor of an artisan to secure pay ment for work performed
on property “belonging to a customer.” 770 ILCS 105/1.
The necessary implication of Matrix’s argument is that the molds purchased from Cost Reduction were
owned by it, and not Stylemaster. But if Cost Reductions is the owner of the molds, then Matrix’slien
would lie agang it, not Stylemaster. Howwever, putting aside that
INnconsistency, Matrix’s argument is without merit. The
acceptance that Matrix refers to appears to be nothing
more than an industry practice that determines when the
cost of repair and debugging of a new mold shifts from
the seller to the buyer. Thereis Nno evidence that it means
anything else. Stylemaster appears to have had compl ete
control over the molds in question, deciding where they

should be shipped and how they would be used in
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production. There is no evidence that Stylemaster was
prohibited from using the molds as collateral or that Cost
Reductions had any input with regard to the disposition
of the molds, other than approval of repair cost that it was
required to pay during the debugging phase. Thus,
Stylemaster exercised ownership rights in the collateral.
Matrix’s next argument is at war with itself. On the
one hand it correctly asserts that “lllinois law provides
that the scope of the Bank’s Security Agreement is
determined by the November 1997 Security Agreement,
and not the contemporaneous L oan Agreement.” citingln

re Martin Grinding & Machine Works, 42 B.R. 888, 891

(Bankr. N.D. Ill. 1984); Alice-Chalmers Corp. v. Staggs,
453 N.E.2d 145, 148 (11l. App. 1983). Post Trial Findings
of Fact and Conclusions of L aw proposed by Defendant
Matrix at 9q194-196. Quoting further, “Stylemaster’s
covenant in paragraph 7.2 of the 1997 Loan Agreement,
for example, is NnO Mmore than a promise to keep the
Secured Collateral at the four locations identified in that
paragraph and, as such, this promise does not identify or

define the scope of the Bank’ ssecurity interest.” citing 1n
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re Little Brick Shirt House, 347 F. Supp. 827 (N.D. I1ll.

1972). 1d. at M[197. On the other hand, M atrix argues that
Section 5.13 of the Loan Agreement limits the scope of
the security agreement: “[the] Loan Agreement
unequivocally represents that . . . all Secured Collateral
was located at thefour (4) locations specifically identified
within . . . paragraph 5.13.” 1d. at [199. M atrix relies on
several cases that are i napposite the present case. Four of
the cases cited by Matrix involve instances where the
grant in the security agreement described the collateral as

goods at a particular location. See Tepper Industries v.

Tepper INndustries, Inc., 74 B.R. 713 ( BAP 9" Cir. 1987);

First National Bank of Glasgowv v. First Security Bank of

Montana, 721 P.2d 1270, 1273 (Mont. 1986); INn_re

Freeman, 33 B.R. 234 (Bankr. C.D. Cal. 1983); M atter of

California Pump & Mfg. Co., Inc., 588 F.2d 717 (9" Cir.

1978). For example, in California Pump, the security

agreement described the collateral securing the loan as:
“All of the furniture, fixtures, |leasehold iMmprovements,
IiNnventory, and account receivables . . . located at:

California Pump & Manufacturing Co., Inc.” cCalifornia
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Pump, 588 F.2d at 719. These cases are obviously
disti nguishabl e from the present case where the Security
Agreement did not contain any such limitation:

[The] Borrower [Stylemaster]
hereby grantsto Bank asecurity |nterest
in...all of the Borrower's tangible and
INntangi bl e assets and property, whether
Nnow or hereafter existing and whether
Nnow or hereafter owned . . . including,
without limitation, all of Borrower’ s(a)
accounts . . . [and] (c¢) goods, including,
without limitation, all of Borrower’s . .
.equipment . . . and inventory. Def.’s
Ex. 5 at 01352.

Likewise, thefinal casecited by Matrix is unavailing
becauseit simply standsfor the unremarkabl e proposition
that a debtor cannot defeat a perfected security interests
by moving the collateral without the creditor’s consent.

See In re Granny Frannies, Inc., 39 B.R. 377 (Bankr.

D.S.C. 1984).

Here, the plain language of the Security Agreement
unambiguously gave the Bank a security interest in “all”
of Stylemaster’ sthen existing and after acquired property
without reference to any specific location. Moreover,

words are defined by the company they keep. Gustafson

v. Alloyd Co., Inc., 513 U.S. 561, 575 (1995). The
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portion of the Security Agreement that specifies the
location of the collateral is paragraph 2 under a heading
which states “It is hereby understood and agreed by
Borrower as follows” this section contai ns a number of
covenants made by Stylemaster. For i nstance, Stylemaster
agreed to limit its use of the collateral (11), to ma ntain
the collateral (114), to pay any taxes owed on the coll ateral
(113), and to insure the collatera (15). Def."s Ex. 5 at
01353-54. Thus Section 5.13 of the Security Agreement is nathing more than Stylemaster’s
promiseto keep the collaterd at certain designated locations. An express provision of the contract, giving
the Bank ablanket lienindl of Stylemaster’ sassets, cannot be altered by Stylemaster’ spromisesregarding
the trestment of collaterd.

The Weight of Parol Evidence did not Support the Matrix Case

The parol evidence rule provides that evidence of
prior or contemporaneous agreements or negoti ations may

Nnot be introduced to contradict the terms of a partially or

completely integrated contract. Merk v. Jewel Food

Stores Div. Of Jawel Companies, |nc., 945 F.2d 889, 892

(7" Cir. 1991). Whether acontract is fully integrated is a
question to beresolved by the court as amatter of law. 1d.

at 894. A fully integrated, unambi guous contract cannot
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be altered by extrinsic evidence. LaSalle National Bank

Vv. General Mills Restaurant Group, Inc., 854 F.2d 1050,

1051 (7" Cir. 1988). Rather, the court’ s duty isto look to
words of the contract to determine intent of the parties

thereto. Metalex Corp. v. Uniden Corp., 863 F.2d 1331,

1335 (7" Cir. 1988) (citing Rakoski v. Lucente, 472

N.E.2d 791 (I1l. 1984).
However, inthisCircuit theforegoing statement as to
the parol evidence rule only applies to parties to the

contract. Kaplan v. Shure Brothers, Inc. , 266 F.3d 598,

606 (7" Cir. 2001). Also under the Illinois rule, parol
evidence is admissible to contradict or vary the terms of
a written agreement where one litigant was a stranger to
the contract and is in dispute with a party to the

iNnstrument._General Casualty Company of Wisconsin v.

Elam, 289 N.E.2D 699, 705 ((ll. App. 1972). This
exception had its origin in insurance law where courts
were called upon to determine whether a rel ease signed
by aninjured party extended to athird-party tortfeasor. 1.3
A . L.R. 3d 8 2a. Although this exception to the parol

evidence rule for strangers to a contract has been
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criticized by several commentators, it has survived. 13
A.L.R.3d 313 8 2c (noting criticism from Wigmore,
Corbin, and Wi illiston). Authority in this Circuit remains
firm in holding that the third-party exception to the parol
evidence rule applies even iIf the contract under

consideration is freefrom ambiguity. Deckard v. General

M otors Corp., 307 F.3d 556, 564 (7" Cir. 2002) (applying

Indianalaw); Kaplan, 266 F.3d at 606.

Given the foregoing authority, the court rgjected the
Bank’s argument that Matrix should be barred from
INtroduci Nng extrinsi c evidence to show that the Bank did
Nnot intend to take a security interest in the molds
possessed by M atrix.

Of course, the evidence started with the security
IiNnstrument providing the Bank with liens on “all” of
Stylemaster’s property. Both parties then introduced
evidence in an effort to show whether or not “all”
INncluded the molds in issue here.

M atrix attempted to show that the Bank was avware of
its lien when it lent to Stylemaster, and that the Bank

made aconscious decision to exclude the molds at M atrix
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from its security. Matrix sought to introduce expert
testimony through Shapiro (Finding at 9 59) to show that
the Bank deviated from common industry practice by
failing to determinethrough duediligence whether M atrix
had a common law lien on the molds in its possession.
The court determined at a Daubert hearing that Shapiro
did not qualify as an expert because had not done any
analysis of the industry as a whole, and he had no
knowledge of the Bank’s loan approva process. But
Shapiro was allowed to give his lay opinion based on his
experience as a bank officer. He testified that it was a
common practice for a bank to exclude certain critical
suppliers from its due diligence review if there was a
possibility that such an investigation might upset the
rel ationshi p between the vendor and the | oan applicant.
Provan (Finding at q 38) testified that the Bank had
a practice of trying to identify and “clean up” any
preexisting liens prior to making aloan, and that the Bank
had used reasonabl e methods to identify any outstanding
liens prior to lending to Stylemaster. He also

acknowledged having been aware of the relationship
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between Stylemaster and Matrix, but could not recall
whether he then knew that Matrix possessed molds
belonging to Stylemaster. He said he did not know that
Matrix was asserting a lien on Stylemaster molds when
the Bank agreed to make the loan to Stylemaster. Bailes
(Finding at 9] 38) testified that Provan knew that some
Stylemaster molds were located at Matrix’s plant. It
appearsthat the Bank never learned when it madethel oan
of any claam by Matrix that it was asserting alien agai nst
Stylemaster molds, but of course M atrix did not record
any such claim of lien so as to give notice.

Matrix points to several factors to support its
argument that the Bank actually intended to exclude the
molds held by Matrix from its security: (1) Matrix was
not identified in the “locator clause” In the L oan
Agreement or in the Security Agreement; (2) the initial
L oan Agreement was conti ngent upon Liebman (Finding
at 9 62) delivering aletter to the Bank at cl osing showing
that all liens and encumbrances had been cleared, yet such
aletter was not i ncluded i n the cl osi ng documents; (3) the

Bank was aware that Stylemaster owed a significant
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amount of money to Matrix, and that payments from
Target were bei ng collected by M atrix to offset that debt;
and (4) the Bank did not contact M atrix to inquire about
whether it asserted a lien on Stylemaster molds.

For its part, the Bank relied on the testimony of
parties who negoti ated the contract between the Bank and
Stylemaster, Messrs. Bailes and Provan, both of whom
testified that they intended for the Bank to have ablanket
lien in all of Stylemaster’ s property wherever |ocated.

Having considered and weighed the testimony of all
witnhesses and the documentary evidence adduced at trial,
It must be found and concluded that the Bank intended to
take a blanket lien Iin “al” Stylemaster’s property,
iNncluding the molds located at M atrix or anywhere el se.
At best, Matrix has proven that the Bank did not
iNterview at Matrix in order to i nvestigate the rel ationshi p
between Matrix and Stylemaster. But thisis insufficient
to establish that the Bank intended to exclude the molds
at Matrix fromitslien. Testimony elicited at trial and the
weight of evidence showed that the only reason M atrix

was not iNncluded in the “locator clause” is because the
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molds at Matrix were not computed as part of the
borrowing basefor therevolving loan. Moreover, the fact
that the Bank knew that Stylemaster owed a significant
sum to Matrix proves little, since the Bank was assured
by Bailes that the loan would hel p Stylemaster to pay that
debt. Lastly, the failure to include certain documents
relating to prior liens in the closing book does not show
iNtent to restrict the Bank’s lien claim. If the parties had
INtended to exclude the molds at M atrix from the security
they would likely have said so in the loan documents.
Further, the Bank had no obligation to notify M atrix
that it was considering lending money to Stylemaster.
The entire purpose of the lien recording system is to
obviate the need for any creditor to engage in such an
effort. The Bank could have reasonably concluded that
the absence of any lien recorded by Matrix meant that
Matrix did not claim or have alien on Stylemaster molds.

Matrix’s Claim Under Tool and DieLien
Act isTrumped by the Banks Earlier Perfected Lien

Matrix argues that its Tool and Die lien attached in

November 1994 when it performed processi ng work with
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the “40 inch under bed mold” for which it was not fully
paid, and continued thru the following seven years as it
did processing work on additional Stylemaster molds,
without full payment. Hence, M atrix contends that itslien
covers all sixty-two molds in its possession and trumps
the Bank’s November 1997 UCC-1 filing. The Bank
argues that M atrix’slien was extinguished in 1999 when
it was (as stipulated) fully pad for all pre-1997
processi ng work, and that the 1997 Bank lien agreement
gave it a lien from that date on all Stylemaster molds
iNncluding therein held by Matrix. Once the Matrix lien
claim was extinguished by payment in 1999, the Bank’s
lien achieved priority over any post 1999 M atrix claim of
statutory lien.
The lllinois Tool and Die Lien Act provides:

81. Lien. Plastic or metal processors or

persons conducting a plastic or metal

processi ng business shall have alienin

the tools, dies, molds, jigs, fixtures,

forms or patterns in their possession

bel onging to acustomer, for the balance

duethem from such customer for plastic

or metal processing work, and for all

materials related to such work. The

processor may retain possession of the
tool, die, mold, jig, fixture, form or
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pattern until such balance is paid,
subject only to a security interest
properly perfected pursuant to Article 9
of the Uniform Commercial Code.

770 1LCS 105/1.

Matrix relies upon the first sentence of the Act which
uses the plural term “molds’ to refer to chattel subject to
the lien. According to Matrix, it is the first sentence that
grants a blanket lien in all of the debtor’s molds, while
the second sentence merely allows the lienor to retain
possession of the molds until payment is made. Such a

construction viol ates the maxim that acourt must attempt

to give meaning to every word of a statute. Y oung V.

Brashears, 560 F.2d 1337, 1345 (7" Cir. 1977) (citation
omitted). Further, Matrix’s interpretation makes the

second sentence redundant becauseit restates that thelien
Is a possessory lien, which is already stated in the first
sentence. Moreover, the legislature is presumed to have
known the common law when it enacted the statute. City

of Chicago v. Nielsen, 349 N.E.2d 532, 538 (lll. App.

1976); Reeves v. Eckles, 222 N.E.2d 530, 531 (1ll. App.

1966). Therefore, the term “lien” will be given its
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common law meaning, unless there is clear evidence in

the statue itself that the legislature i ntended otherwise or
the statute cannot possibly be reconciled with the

common law. Nielsen, 349 N.E.2d at 538; Eckels, 222
N.E.2d at 531. There is no repugnance between the Act
and the common law, nor did any express language in the
Act show the legislature intended to repeal the common
law.

Theterm “lien” isaterm of art that modifies the list
of chattels in both the first and second sentences of the
Act by defining the scope of the interest in the chattel s.
Thus, areview of the common law rules for possessory
liens will help to construe the extent of alien under the
Tool and Die Lien Act. A bailee’ s possessory lien upon
chattels that he works upon or improves is one of the
earliest common law liens. Restatement (First) of Security
8 61 (1941) Comment on Clause (a)- That lien was
allowed because early common lavw barred an action on a
contract unless there was a specific promise. 1d. Thus, if
a bailor asked an artisan to work on a chattel but did not

agree to pay his price beforehand, the artisan was left
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without a cause of action. Id. Therefore, the possessory
lien was allowed to protect the artisan, and such liens
were preserved when actions for quantum meruit became
actionable. 1Id. The bailee lien does not require
IMmprovement to the chattel, merely that the lienor worked
upon the chattel at the bailor’ srequest. 1d. at |llustration
(d). However, the lien “is limited to work actually
performed upon the chattel itself.” 1d.¥ Moreover, a
possessory lien is extinguished by payment of the debt
that the lien secures. Restatement (First) of Possessory

Liens 8 78.%

¥ The only exception is where the chattels are
delivered as part of a single contract. Thus, if B brings
two watches and a clock to jeweler for repair and the
jeweler later allows B to take the two watches, the jewel er
can retain the clock until all charges are paid, because all
of the chattels were delivered under a single contract.
Restatement, 1d. at | llustration (5). Conversealy, if the facts
were the same except that B had brought the watches on
one day and the clock on the next, thejewel er would have
alien on the clock only for the amount due for work on it.
id.

¥ For example, if the jeweler above agrees to repair a
watch for $5 and the customer pays that amount, the lien
Is terminated even though the customer owes the jewel er
for an earlier repair. 1d. at |llustration 1.
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Clearly, Matrix did not receive the 62 molds that are
the subject of the current dispute under a single contract.
They wererecelved over aseven-year period. Thereis no
evidence that there was any over-arching single contract
covering the processing work performed during this
period. Rather, it appears that the parties had a series of
many different contracts. For example, Wenk testified
that the first molds received by Matrix were the “40 inch
under bed storage units,” next he negotiated a deal with
Williams to shift production from CMA and Abea to
Matrix, and eventually Matrix received new molds that
were shipped directly from the manufacturer in Portugal .
Further, evidence adduced at trial showed that the parties
did not have a requirements contract. Rather, as
Stylemaster received orders from its customers it would
then ask Matrix if it would agree to produce the parts
Nneeded to fill the order. Wenk Tr. at 69 line 23; Def.’ s Ex.
63(c) MAXO03520. Thus, Matrix’ s asserted lien under the
Act actually consisted of many asserted liens, some of
which were prior in time to the Bank’ slien but were paid

off, and others that came after the Bank perfected itslien.
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The former liens were extinguished in December
1999 when Stylemaster fully paid the pre-1997 debt owed
to Matrix. Liensare parasitic. As made clear by a Seventh
Circuit paneael opinion, they attach only to specific chattel

under a particular bailment. Unisys Finance Corp. V.

Resolution Trust Corp., 979 F.2d 609, 611 (7" Cir. 1992).

Oncetheunderlying claim that the lien securesispald, as
N this case, the lien disappears. 1d.

Matrix offers a single case Iin support of its
proposition that a possessory lienisarevolving lien that
encompasses all of adebtor’ s property to secure pay ment

of the total debt ovwed to an artisan. N Chemical Bank v.

Communications Data Services, Inc., 765 F. Supp. 1401

(S.D. lowa 1991), the court interpreted lowa' s artisan’s
lien statute and concluded that abank’ s perfected security
INnterest was primed by a prior artisan’ s lien even though
the debt existing prior to the bank’s lien had been fully

pad. In Chemical, the artisan was a magazine

subscription service that had administered a customer
subscription list for the debtor, a magazine publisher,

since 1979. 1d. at 1402. The parties had executed a series
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of contracts governing their relationship, though it is
unclear from the opinion whether the contract was still in
forcein 1988 when the bank took its security interestsin
all of the publisher’ s assets, includi ng the customer list
held by the subscription service. Id. What isclear is that
the subscription service continued to provide services to
the publisher even after the bank perfected itslien. I1d. at
1403-03. The publisher defaulted on its bank loan in
1990 and ceased publication. 1d. However, it owed more
than $300,000 to the subscription service for work
performed between September 1989 and December 1990.
1d.

The secured bank in Chemical Bank argued that the

competing artisan’s lien expired once the subscription
service was pad for the services rendered prior to the
bank filing itslien, and that it had priority over any lien
occurring after 1988. 1d. at 1404. But the court disagreed,
holding that the artisan’s lien attached in 1979 and
continued through 1990 because the subscription service
continued to provide services during that period, and that

thebank’ sintervening lien was therefore not prior in time

-42 -



to the artisan’s lien. 1d. at 1405. The opinion reasoned
that to hold otherwise would subvert the statutory
requirement under lowa law that only prior liens could
prime an artisan’s lien and place an undue burden on
artisans, by requiring them to check public records to see

iIf property that it is working on has been mortgaged. 1d.

Thisreasoning isunpersuasive. First, Chemical Bank
represented abreak with the common law rules governing
possessory liens. As discussed above, a common law
artisan’s lien attaches to specific chattels under a
bailment, and cannot be extended into the indefinite

future. The court in Chemical Bank failed to discuss the

common law artisan’ s lien and thereby violated the rule
of construction that requires courts to consider the
common law when construing the meaning of a statute.

Pierson v. Ray, 386 U.S. 547, 561 (1967) (citation

omitted). Moreover, there is a good policy reason for

limiting an artisan’ s lien to the chattel that the work was
performed upon. A revolving possessory lien would
wreak havoc on businesses such as Stylemaster. Banks

would require borrowers to pay any debt owed to a tool
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maker before a loan would be made, which would
effectively prevent them from obtaining a loan. For
iNstance, Stylemaster ovwed M atrix more than $2 million
iNn November 1997, which was more than the entire credit
line that it obtained from the Bank. lIronically, the result
would be to hasten the collapse of the vendors that
companies like Matrix depend on for their survival.
Secondly, it is not an onerous burden to require a tool
maker to check the filing office before extending
additional credit to adebtor. Thelaw requires the same of
all creditors.

Matrix asserts that unless its view of the Act is
adopted, debtors will be able to destroy a Tool and Die
lien by ssmply taking out aloan. However, thisis absurd.
Any prior lien held by a tool maker would be unaffected
by such aloan. The only way for adebtor to extinguish a
lien under the Act would be to fully pay the debt that it
secures. Until the debt is fully paid, any subsequent lien
will be subordinate to the tool and die lien.

Contrary to M atrix’s argument, interpretation of the

Act gpplied hereisin complete harmony with Sections 9-

-44 -



322 and 9-333 of the lllinois Commercial Code. Section
O-322 issimply arestatement of the “first in timefirst in
right” rule governing lien priority. 810 ILCS 5/9-322.

Nothing in the foregoing reasoning alters that rule.

Matrix had priority when the Bank’ slien was perfectedin
November 1997, but that priority was lost when its lien
was exti ngui shed by the payment of the underlying claim.
Section 9-333 states that a possessory lien has priority,
unless it is created by a statute that provides otherwise.

810 ILCS 5/9-333. The Tool and Die Lien Act falls in
that exception because it expressly states that the lien
created by the Act is “subject” to a properly perfected
security interest under Article 9 of the Commercial Code.
770 1LCS 105/1. Finally, the plural term

“molds” in the first sentence of the Act does not expand
the scope of a possessory lien under common law.
Rather, that sentence relates to circumstances where the
artisan’s lien extends to mMmultiple items that were
delivered under a single contract. This interpretation is
reenforced by the second sentence which is consistent

with the commmon law rule that alien attaches to specific
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chattels under a bailment for repair or enhancement to

property.

Matrix Did Not have An Artisan’sLien on Moldsin Its Possession

Matrix asserts that in addition to its tool and dielien
for processing work on Stylemaster molds, it has a
common law artisan’ s lien for repairs and enhancements
to those molds. The Bank counters that (1) the Tool and
Die Lien Act repealed the common lavw artisan’ s lien, (2)
Matrix has failed to establish that it had an artisan lien
even if such alien still exists under Illinois law, and (3)
Matrix’sartisan’slien claimis barred by laches. Thus, the
court must decideif the common law artisan lien survived
the enactment of the Act and, iIf so, did Matrix prove-up
itsartisan’slien claam at trial.

In lllinoisthe Artisan Lien Survived Enactment of the Tool and Die Act

The common law artisan’s lien, like a tool and die
lien, isapossessory lien. However, an artisan’slien only
arises where the lienor has preserved or enhanced the

subject property. Affiliated Bank v. Evans Tool and

Manufacturing Co., Inc., 593 N.E.2d 145, 148 (lll. App.

19922); Navistar Financial Corp. v. Allen’ sCorner Garage,
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505 N.E.2d 1321, 1323 (1ll. App. 1987) (mere towing of
a vehicle did not enhance its value). Thus, it does not

include processing work performed using a debtor’s

property. Affiliated, 593 N.E.2d a 148 (molder’'s
processing work did not create an artisan’s lien). Artisan
liens are consensual and can only be created by
agreement, the rule of law, or by usage of trade or

commerce. Navistar Financial , 505 N.E.2d at 1323. An

artisan’s lien has priority over prior perfected security
INterests, unless it is a statutory lien and the express
language of the statute subordinates it to prior security

iNnterests. National Bank of Joliet v. Beregson Cadillac,

Inc., 361 N.E.2d 1116, 1117 (lll. 1977).

The Bank arguesthat the Illinois Tool and Die Act 770 ILCS 105/1, et seg. (the “ Act) should be
congtrued to repeal thecommonlaw artisan’ slien. It’ sargument is based onthe absence of language which
dates that the remedy contained in the Act is “inadditionto, and shdl not exclude’ common law liens. It
points out that suchareservationwas madeinthe Labor and Storage LienAct 770 45/1-1. Thus, the Bank
invites the court to rule that by implication the Tool and Die Act repeded the common law artisan’s lien.

It is settled law that reped of common law by implicationisdisfavoredinlllinois City of Chicago
v. Nidsen 349 N.E.2d 532, 538 ( Ill. App. 1976). Thereisno presumption that the enactment of agtatue

abrogates the common law on the same subject. Robbin v. Obering, 279 F.2d 381, 383 (7™ Cir. 1960)

-47 -



(unless repedled by statute, common law is in full force and effect); Skilling v. Skilling, 432 N.E.2d 881,

887 (Ill. App. 1982) (no presumption that statue isto be exclusve and to abolish common law). Rather,
astatute must explicitly abrogate the common law before it will be construed as areped of common law.
killing, 432 N.E. 2d at 887. Further, statuteswill not be aorogated by implication unless there is such
repugnance between the statute and the common law asto makeit impossble for both to be given effect.

Reevesv. Eckles, 222 N.E. 2d at 531. Such is not the case here. The Tool and Die Act isnot incompatible

withacommonlaw artisan’ slien. Infact, aswas pointed out in Affiliated Bank, the two liens are predicated

ondifferent rights. Affiliated Bank v. Evans Tool and Manufacturing Co., Inc., 593N.E.2d at 148. The Act

secures payment for work performed to produce goods on behdf of adebtor, whileanartisan’slien arises
from a creditor’ s enhancement of the debtor’ s property. Id.

Moreover, the Bank’s assertion that the legidature intended to abolish common law liens is
contradicted by the fact that the revised Article 9 recognizes possessory lienswhichare created “ by statute
or ruleof law.” 8101LCS5/9-333. This statute replaces the former Section 9-310 which had been held

to apply to artisan’s liens. Nationa Bank of Joliet, 361 N.E.2d at 1117 (1976). Thus, the legidature is

presumed to have been aware of this fact when it reenacted this satute in the revised Article 9. A ruling
that the Tool and Die Act abolished common law liens would render the language in Section 9-333 as a
nullity.

Matrix did not Establish an Artisan’sLien by Preponderance of Evidence

Wenk testified that in 1995 he and Williams reached
an agreement for Matrix to defer repair bills for work on

Stylemaster molds. Wenk Tr. at 70-71, 73, 75, 86,105. He
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said that under the agreement the molds at M atrix would
be treated as if they were owned by Matrix. 1Id. at 71.
Williams allegedly guaranteed that the molds would
never be moved until all repair billswerepaid. 1d. Wenk
further testified that it was M atrix’ sresponsibility to keep
track of the repair cost. Wenk Tr. at 76. Williams denied
that there was any such agreement to defer repair cost.
Williams Tr. at 34.

Matrix had the burden of proving existence of a
repair contract by preponderance of evidence. This it has
falled to do. There is no writing setting forth the
agreement to defer repair cost that Wenk testified to.
Wenk admit that he has no documentation specifying the
terms of the alleged contract, not even an e-mail or aletter
exchanged between the parties. Wenk Tr. at 105. Thisis
also the case as to his claim that there was an agreement
to defer debuggi ng costs on Stylemaster molds, which
supposedly started in 1998 and conti nued through 2002.
Wenk Tr. at 157-58. Moreover, Wenk said that he never
discussed the cost of repairs with Williams and never

Issued any iNnvvoices for repairs during the alleged contract
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period, between 1995 and 2002, nor did he record any
receivablerelated to repair work on Stylemaster moldsin
his financial records. Wenk Tr. at 167-68, 162, 198.
When Wenk was asked why M atrix did not issue invoices
for repair work, hesaid it was because Stylemaster would
Nnot accept them. Wenk Tr. at 198. But this excuse
contradicts Wenk’s claam that Matrix was supposed to
keep a running tally of repair cost. Moreover, it is not
credible that an experienced businessman would not
account for a supposed $600,000 receivable in his
financial records, or that he would not issue any bills for
a seven-year period because the customer would not
accept them. One would also expect that Wenk would
have told his key employees about the agreement with
Stylemaster. But Wenzlaff, who ran Matrix’s tool room,
testified that his knowledge of the agreement was
“vague.” Likewise, Lorettal ane, M atrix’ s office manger,
apparently was unaware of the alleged agreement to defer
repair cost when she began during the year 2002
compiling asserted repair costs related to the claim of

artisan’slien. Lane Tr. at 21-22.
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Finally, Wenk’s testimony was contradicted in
severa key respects. First, he testified that under the
repair agreement the molds at Matrix could not be
removed unless all repair cost were paid. But Wenk
admitted on cross that Stylemaster had removed molds
from Matrix. Wenk Tr. at 178. Second, contrary to
Wenk’s claam that repair bills were deferred under the
contract, therecord shows that Matrix did invoice repairs
to Stylemaster during therelevant period. SeePl.” s Ex. 3.
Further, contrary to his claim that he was not paid for
debuggi ng Stylemaster mol ds, the record shows that Cost
Reductions paid thousands of dollars to Matrix for
debugging Stylemaster molds. Findings of Fact 9 36.
Moreover, while Wenk claimed that he did not receive
“ten cents’ for debugging the so-called “ monster mold,”
helater admitted receiving more than $8,000 for work on
that mold. Wenk Tr. at 104; Wenk Tr. for January 21,
2003 at 41..

Lastly, even assuming arguendo that Matrix and
Stylemaster had agreementsto defer repai r and debuggi ng

cost, theevidenceasto claimed value of M atrix’ sservices
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was manufactured by its employees in 2002. Such
material prepared on the eve of trial to document events
many years earlier were sought to be admitted as ordinary
course business records. But such materials at tria
cannot be given great weight or credibility, and was
iNsufficient to sustain its burden of proving its asserted
damages. Matrix’ s people spent more than 600 hours in
2002 creating the bills and records to support its artisan
lien claam. Some of the evidence adduced by Matrix was
based on conversations with employees about work that
they allegedly had done seven years earlier. Other
evidencewas based on Wenzslaff’ sreview of voluminous
time sheets and Tool Room Profiles to discern whether a
particular set-up was related to a regpair or a production
run or whether an entry for cleaning and polishing amold
was routine maintenance (which should not have been
charged) or a chargeable repair. The Tool Room Profiles
for 1994-1996 were not created until 2002, and more than
$70,000 of the labor charges Ilisted therein are
unsupported by any time sheets. Rather, Matrix relied on

tool room logs that do not describe the work done or the
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amount of time spent on arepair. Morever, some of the
handwritten descriptions on the time slips that were
supplied are questionable because it appears that they
were added to the time slips in 2002, in preparation for
thislitigation and thetrial. Further, M atrix has submitted
more than $4,000 in duplicate billings or charges
assigned to the wrong mold. And there are more than
$3,500 in charges related to third-party invoices that do
Nnot specify any Stylemaster mold.

Finally, therewere hazardsin relying on the memory
of employees with anatural interest iNn the outcome of this
litigation to substantiate M atrix’ sartisan lien claim. This
was amply demonstrated by INnconsistencies Iin
Wenzslarf’ stestimony. For example, hetestified that if he
was unable to find a time slip supporting a repair, he
would mark the entry as routine maintenance, which
meant Stylemaster was not billed. However, on cross
Wenzslaff was shown entries that were unsupported by
any time slips that were billed as repairs. Another time
slip from 1995 was blank, so Wenzslaff was asked how

he was able to determine how much to charge, and he
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replied that he asked the toolmaker how many hours the
repair took, but that conversation occurred in 2002.
Matrix’s counsel attempt to brush these flaws avway by
asserting that damages do not have to be proven to alevel
of mathematical certainty. However, the evidence
presented by Matrix fails even minimum standards of
competency. The Court is not required to give great
wei ght to manufactured evidence based on undocumented
recollection of events taking place seven years earlier, or
to partial evidence recorded at the time that did not
substanti ate the dollar claims.

INn sum, the supposed agreement was not established,
and even if it had been Matrix failed to show that it had
an artisan's lien for particular proven work by it on
Stylemaster molds. The Bank's laches defense need not
be considered because that defense is obviated by the
holding that Matrix did not establish an artisan's lien by
preponderance of evidence.

CONCLUSION

For reasons stated, judgment will separately enter

against Matrix and in favor of the Bank.
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ENTER:

Jack B. Schmetterer
United States
Bankruptcy Judge

Entered this 4" day of August 2003.
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