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M
any U.S. law enforce-
ment agencies face 
the decision of wheth-

er or not to electronically record 
interrogations.1 The underlying 
principle of recording interroga-
tions is to accurately collect and 
preserve confession evidence 
in the most unbiased and ef-
fi cient manner. Law enforce-
ment offi cers and administrators 
should be aware of the judicial 
decisions and statues in several 
states that require the recording 
of interrogations, the benefi ts 
of electronically recording, and 
obstacles to overcome when de-
ciding to begin this technique.

Revealing Incommunicado
Electronic Recording of 

Police Interrogations
By BRIAN PARSI BOETIG, M.S.,

DAVID M. VINSON, and 
BRAD R. WEIDEL

In the landmark Miranda
v. Arizona decision, the U.S. 
Supreme Court noted that the 
diffi culty in depicting what 
transpires during interrogations 
is based on the fact that “they 
have largely taken place incom-
municado.”2 The privacy of 
the interrogation is not simply 
an inherent characteristic but 
a carefully calculated strategy 
aimed at creating an environ-
ment of isolation,3 evident by 
the fact that most law enforce-
ment offi cers do not conduct 
successful interrogations with
a group of suspects at once 
or in public places. Similar to 

nonsuspect interviews, interro-
gations generally are conducted 
in private locations that limit 
distractions and outside inter-
ferences. On the other hand, 
privacy limits the number of 
available witnesses to the two 
or three people present who can 
attest to the activities that oc-
curred during the interrogation, 
and these participants generally 
have a vested interest in the 
outcome of the interrogation. 

Testimony regarding what 
transpired inside the interroga-
tion room can become tainted if 
only the participants witnessed 
what occurred. Confl icting 
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statements by the police and 
defendant regarding the presen-
tation and waiver of Miranda
warnings, requests for an attor-
ney, the use of coercive tactics, 
and the mere presence of a 
confession expose the spectrum 
of issues that can arise.4

Although dishonesty and 
other nefarious machinations 
can explain contradicting ac-
counts of what occurred, other 
abstruse reasons may apply. 
First, problems associated with 
recollection can contribute to 
confl icting statements. Interro-
gations often last for hours and 
exact transcripts cannot pre-
cisely memorialize everything. 
Furthermore, a trial may not 
occur for years after the inter-
rogation, reducing the ability to 
cognitively recall all of the spe-
cifi c details and circumstances 
not recorded in notes or reports. 

Second, disparities in per-
ceptions or preconceived biases 
by participants might facilitate 
certain, and possibly wrong, 
inferences. Perception is the 
mental process by which people 
gather, organize, interpret, and 
evaluate information; each 
participant could perceive the 
same incident or conversation 
differently. In the interrogation 
setting, this not only includes 
differences in perceptions be-
tween the investigator and 
the suspect but also between 
investigators.

Third, certain statements 
can have equivocal interpreta-
tions.5 While offi cers, with a 
few exceptions, are not inten-
tionally coercive or dishonest, 
they can view some statements 
differently. For example, an 
interrogator’s references to 
counseling for the defendant 

may imply an offer of leniency 
to the defendant, although that 
never was the intention. 

Investigators assigned to 
conduct criminal investigations 
and custodial interrogations 
have the common goal of un-
covering the truth. Often, inter-
rogations result in admissions 
and confessions by suspects. 
Currently, many departments do 
not electronically record custo-
dial interrogations despite the 
exceptional value and benefi t 
to the criminal justice system, 
including the police, pros-
ecutors, and courts, as well as 
defendants and the community. 
Two reasons exist for this fail-
ure to record. First, most states 
do not legally require it. But, 
electronic recording has proven 
a valuable tool in administering 
justice by accurately preserving 
confession evidence.6 Despite 

Special Agent Boetig is assigned 
to the FBI’s San Francisco, 
California, offi ce.

Captain Vinson serves with 
the Sterling Heights, Michigan, 
Police Department.

Lieutenant Weidel is employed 
by the Ramapo, New York, 
Police Department.
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”
“Law enforcement

agencies should
address the

contemporary issue
of electronic recording

in a progressive
manner.

its value, some law enforce-
ment agencies often do not view
electronic recording as a prior-
ity because many courts still ac-
cept confession evidence based
solely on an investigator’s oral
testimony and written reports.
If a state supreme court issues a
ruling similar to those in states
that do require the recording
of custodial interrogations, the
impact on law enforcement
agencies could be disastrous.
Unless the court makes special
provisions, such a ruling could
impact pending cases with con-
fession evidence as extraordi-
narily as causing those confes-
sions to be inadmissible or, at a
minimum, harder to introduce
as evidence. Additionally, pro-
curing and installing equipment
and training investigators on
how to use it may prevent the
timely and logical progression
of active and new cases involv-
ing custodial interrogations.

The second impediment pre-
venting law enforcement agen-
cies from routinely electronical-
ly recording interrogations, and
perhaps the most important, is
that agencies do not possess the
proper equipment to adequately
perform the task. While agency
support, community pressure,
or a legal mandate might force
recording to occur, acceptable
electronic recording requires the
use of appropriate equipment.
Although just having a standard
video camera may seem to suf-
fi ce, audio and visual recordings

will suffer. For example, inter-
rogations may run longer than a
standard video camera’s taping
capacity; therefore, agencies
must use a system that will not
cause unrecorded breaks. Fur-
ther, covert recording requires
special equipment.

Law enforcement agencies
should address the contempo-
rary issue of electronic record-
ing in a progressive manner.
The commitment of depart-
ments to effectuate change in
their investigative practices

can provide in the interim to the
criminal justice system and the
citizens of the community.7

EXAMINATION OF
EFFECTIVENESS

Many law enforcement
agencies and courts have recog-
nized and accepted electronic
recording as a just and viable
manner to collect and preserve
confession evidence, the single
most valuable tool in secur-
ing a conviction in a criminal
case.8 Departments routinely
use electronic recording in other
aspects of evidence collection
and preservation, and it has
proven an effective tool. For ex-
ample, they regularly use video
recording to document crime
scenes, traffi c stops, accidents,
and undercover and surveillance
operations, as well as to monitor
prisoners.

In 1990, one-third of do-
mestic law enforcement agen-
cies video recorded at least
some of their interrogations.9

By 1993, it was anticipated that
60 percent of law enforcement
agencies would electronically
record confessions in at least
some cases they investigated.10

These estimates were based on
some departments recording as
a result of legal requirements
and others doing so on a volun-
tary basis.

When deciding whether
or not to electronically record,
an agency must dispel a major
myth associated with the

related to the electronic record-
ing of custodial interrogations
will allow them to reap the
benefi ts of an established, effec-
tive, and reliable police practice
while avoiding a potentially
chaotic transition if mandated
to do so in the future. Waiting
until the law requires it, and
without knowing when that time
will occur, will prevent agen-
cies from maximizing the many
benefi ts electronic recording
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”
“ Many courts

recognize the
value of recording
interrogations for
use in resolving

matters.

practice: that recording will
adversely affect the ability to
obtain cooperation and confes-
sions. First, most states permit
covert recording. Therefore,
agencies can install such
systems to record without a
suspect’s knowledge, thus
eliminating this myth. Second,
departments that electronically
record obtained more incrimi-
nating information when they
recorded than when they did
not. Finally, no conclusive
evidence exists to support the
belief that suspects’ reluctance
to cooperate and confess in-
creases when they know that
offi cers are recording them.11

In the rare case that a suspect
refuses to talk while recorded,
the investigator simply can turn
off the camera and obtain the
evidence without a recording
(or covertly record anyway).
The court and statutory provi-
sions in those states that man-
date recording concluded that a
suspect’s refusal to be recorded
constitutes a permissible excep-
tion to the mandatory recording
requirement.

STATUTORY PROVISIONS
Several states have passed

legislation requiring law en-
forcement agencies to elec-
tronically record interrogations
while Alaska and Minnesota
have court-ordered require-
ments mandating that depart-
ments electronically record
certain custodial interrogations.

Beginning in August 2005, Il-
linois law enforcement agencies
were required, by legislative
statute, to electronically record
custodial interviews for certain
criminal violations, most of
which involve homicides.12 The
statute was specifi cally intended
to protect agencies from claims
of abuse and coercion while
preserving the rights of the in-
terviewee. Although only a few

The court cited its reason as the
assistance a recording would
provide the court in determining
the circumstances surrounding
a defendant’s confession and
Miranda rights waiver. With-
out a recording, the court was
charged with resolving contrary
statements. In 1985, the court
realized that ambiguity existed
with its earlier decision. There-
fore, it established that record-
ing interrogations was a require-
ment of the state’s due process
as provided in the Alaska Con-
stitution when an interrogation
occurred in a law enforcement
or detention facility and when
feasible.14

In 1994, the Supreme
Court of Minnesota followed
the Alaskan court’s decision
and established precedent that
required police to record inter-
rogations when conducted in
a place of detention and when
feasible.15 It concluded that
recording was now a reasonable
and necessary safeguard, essen-
tial to the adequate protection of
the accused’s rights to counsel,
against self-incrimination, and,
ultimately, to a fair trial.

In 2004, a Massachusetts
court issued a ruling related
to recording interrogations to
better preserve details.16 Al-
though not cited as a violation
of the state’s constitutionally
guaranteed due process, the lack
of recording was considered a
relevant factor in determining
the voluntariness of a Miranda

other state legislatures have ad-
opted such measures, the courts
in two other states have set
precedent that clearly imposes a
requirement on law enforcement
to record interrogations when
conducted in police or detention
facilities.

COURT PRECEDENT
In 1980, the Supreme Court

of Alaska ruled that police must
electronically record interroga-
tions of suspects when feasible,
especially when the interroga-
tion occurs in a police facility.13
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rights waiver and confession. 
The court concluded that the 
failure to preserve evidence in 
a thorough and reliable form, 
cited as electronic recording, 
could comprise the basis for es-
tablishing that voluntariness and 
valid waiver of Miranda rights 
had not been proven beyond a 
reasonable doubt. Jurors now 
can receive special instructions 
to cast doubt on the reliability 
of the confession evidence be-
cause it was not recorded. Other 
trial and reviewing judges also 
have stopped short of mandat-
ing electronic recording but 
urge its use when feasible.17

BENEFITS

Courts
No court ruling or legisla-

tive action aims to make police 
work more diffi cult but, instead, 
to provide a mechanism of fun-
damental fairness in the overall 
pursuit of justice. An accurate 
depiction of the interrogation, 
rather than dishonesty and 
police misconduct, prompted 
the statutes and court decisions 
requiring electronic recording. 
People, including offi cers and 
suspects, forget facts or recon-
struct and interpret them differ-
ently. Furthermore, given the 
fi ne line between proper and im-
proper interrogative techniques, 
the ability to reproduce the 
exact statements made benefi ts 
everyone. The courts have cited 
several other advantages of 

recording interrogations, includ-
ing deterring police miscon-
duct, reducing the number and 
length of motions to suppress 
confessions, providing accurate 
resolution of confl icting testi-
mony by furnishing a complete 
version of what was said to the 
fact fi nders, and ensuring that 
the essence of the Miranda de-
cision was not eschewed when 
presented to suspects.18

electronic recording require-
ments are generally court or 
statute related, law enforcement 
agencies can benefi t from this 
effective tool because the value 
of recording is even greater for 
them than for the courts. 

Law Enforcement Agencies
Law enforcement agencies 

concurrently reap all the ben-
efi ts of electronically record-
ing custodial interrogations as 
the courts have acknowledged. 
Departments that use electronic 
recording overwhelmingly 
report their experiences as posi-
tive.19 The reduced time spent 
in pretrial motions to suppress 
directly impacts the ability of 
offi cers to commit their time to 
other valuable activities or less-
ens overtime costs associated 
with lengthy hearings. Decreas-
ing claims of police misconduct 
in the interrogation room also 
translates to hours saved con-
ducting lengthy investigations 
and litigation costs for frivolous 
lawsuits.20

A law enforcement offi cer’s 
credibility is his most valuable 
asset when testifying in court.21

Electronic recordings of suspect 
confessions help enhance an 
offi cer’s credibility in several 
ways. First, it provides unequiv-
ocal, unbiased evidence that can 
support the offi cer’s testimony. 
Second, it indicates that the of-
fi cer used the most complete 
and accurate method available 
for collecting the confession 

Many courts recognize the 
value of recording interroga-
tions for use in resolving mat-
ters. Each U.S. law enforcement 
agency not already electroni-
cally recording interrogations is, 
quite possibly, only one judi-
cial court decision away from 
the requirement, which could 
come in the next session or in 
10 years. Even if courts do not 
make the practice mandatory, 
extensive lobbying occurs for 
statutory requirements similar 
to those recently passed in Il-
linois. Although the mandatory 
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”
“ Electronic

recordings of
suspect confessions

help enhance an
officer’s credibility

in several ways.

evidence. Because video-re-
cording technology is readily
available in the United States,
jurors have diffi culty believ-
ing that some type of electronic
recording equipment was not
available to the investigating
offi cer, the same assumption
the courts made that led to the
requirement in several states.
By recording, the offi cer can
demonstrate commitment to
impartiality by collecting and
preserving evidence in its most
unbiased and unadulterated
form.

As an operational benefi t,
electronic monitoring allows
investigators to concentrate on
the interrogation while it occurs
without having to engage in
distracting note-taking practices
counterproductive to effective
active listening. Therefore,
investigators can focus on the
verbal and nonverbal properties
associated with the suspect that
might reveal evasive answers,
deceptive cues, or inconsistent
responses. Investigators have
cited not having to take copious
notes during the interrogation as
an important aspect because it
also puts the suspect at ease by
making the interrogation more
of a natural conversation than a
formal government inquiry.

Once the interrogation con-
cludes, a review of the recorded
interrogation proves valuable to
investigators because it permits
them to have an exact transcrip-
tion of what was said during

the encounter. An examina-
tion of nonverbal mannerisms;
linguistic properties, such as
voice infl ection and pitch; and
the words chosen by the suspect
may provide insight overlooked
during the actual interroga-
tion. Also, other investigators,
nonlaw enforcement profes-
sionals, and those familiar with
the suspect can assess both the
credibility of the statement and
the suspect’s behavior and
mannerisms.22

interview report, the informa-
tion may not be easily admitted
in court or even recalled by the
investigator. Electronic record-
ing provides a permanent and
complete record of the entire
interrogation.

In addition, electronically
recording interrogations also
permits supervisors to evaluate
an investigator’s performance.
Because a key element of most
successful interrogations is pri-
vacy, supervisors rarely get the
opportunity to observe an inves-
tigator in action, inhibiting the
ability of supervisory person-
nel to take corrective measures
on ineffective or inappropriate
techniques. Knowing that an
interrogation is recorded often
deters offi cers from lapsing into
improper tactics or misinterpret-
ing what someone said. Finally,
agencies can use recordings
in the training environment to
enhance interview and interro-
gation skills.

Prosecutors
Prosecutors in jurisdictions

that routinely electronically
record interrogations approve
and encourage the technique
because it helps reinforce cases.
With a recording, prosecutors
overwhelmingly believe that
they can better assess a case
and prepare for trial. They can
use the recordings to evaluate a
defendant’s sophistication level,
as well as to appraise how he
answers questions, to assist in

Without an electronic
recording, police reports only
paraphrase and summarize the
occurrences within the inter-
rogation room. Information
provided by the suspect but not
captured in offi cial notes may
be lost forever. Details that
may have appeared innocuous
at the time of the interrogation
may later become critical to the
investigation or prosecution.
Unless adequately recorded
in the investigator’s notes and
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preparing a cross-examination 
approach. Electronic recordings 
capture details, such as demean-
or, physical condition of the 
investigator and suspect, body 
language, and treatment, not 
easily memorialized in police 
reports. Even if videotapes do 
not provide favorable results for 
the prosecution, they can prove 
useful when preparing for a trial 
or plea bargain.23

Defense Counsels 
and Defendants

Defense attorneys and their 
clients share the same value 
from electronic recording as 
prosecutors. If police conduct 
was too coercive or a statement 
was not voluntary, the record-
ing provides an independent, 
disinterested witness on behalf 
of the suspect. The ability to use 
a recording to develop defenses 
or identify potential support for 
a false confession claim will 
improve with a recording to 
examine. Additionally, the tapes 
can be used for “client control,” 
cutting through inconsisten-
cies told to the representing 
attorneys about what actually 
occurred during the encounter 
between the offi cer and the 
suspect.24

Citizens
Public confi dence in police 

practices increases with elec-
tronic recording. Many of the 
nefarious connotations associat-
ed with interrogations are media 

generated and rarely occur in 
real life. The recording helps 
dispel these myths and beliefs. 
Furthermore, the cost savings 
identifi ed by the courts as one 
advantage of electronic record-
ing directly benefi ts the pub-
lic. Ultimately, the electronic 
recording of interrogations does 
not unjustly affect any member 
of the criminal justice system or 
community.

of these factors to be examined 
in its entirety, within context, to 
assess the credibility and verac-
ity of confession evidence.

PROPER RECORDING
Studies show that electronic 

recordings of police interroga-
tions can have certain biases 
if not conducted properly. The 
point-of-view bias, the most 
prominent one, suggests that the 
positioning of the camera can 
adversely affect the objectiv-
ity of the interrogation and not 
provide the police and courts all 
of the protections discussed. For 
example, a video camera that 
records only the suspect would 
not preclude the defense from 
making a claim that offi cers 
outside the lens of the camera 
pointed weapons at him, thus 
coercing a statement. When the 
camera focuses solely on the 
suspect, the amount of pres-
sure placed on him can be 
underestimated.27

Equipment failures can pres-
ent a serious problem for law 
enforcement agencies involved 
in the electronic recording of 
interrogations. While the courts 
and statutory laws have realized 
that technical problems occa-
sionally occur, the malfunction 
of equipment can be devastat-
ing. First, the failure to produce 
a recording when expected 
may cause concerns about 
improprieties during the inter-
rogation, easily resulting in a 
police cover-up claim. Second, 

Miscarriages of justice are a 
detriment to society. Wrongful 
convictions place innocent peo-
ple in jail and permit the guilty 
parties to escape punishment. 
One of the greatest sources 
of wrongful convictions is an 
unreliable confession.25 Factors 
that make confessions unreli-
able include violence or threats 
of it, the effects of custody on 
demeanor, psychological factors 
associated with the interrogation 
style, and unethical behavior by 
the police.26 Recording custo-
dial interrogations enables each 
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”
“Public confidence

in police practices
increases with

electronic recording.

all of the other benefi ts will be
lost, including the potential for
reducing lengthy court proceed-
ings, saving overtime costs,
preparing for trial, and increas-
ing public confi dence. Finally, if
detectives planned to rely on the
recording for a detailed account
of the suspect’s statements, rath-
er than taking copious notes, the
exact account of the interroga-
tion may be lost forever. Having
the proper equipment, including
backup power supplies, multiple
digital or analog recording de-
vices, and several cameras with
the capability to capture various
angles, is critical.

CONCLUSION
The electronic recording

of custodial interrogations is a
valuable law enforcement tool
when executed properly. As
the most accurate and effi cient
method of collecting and pre-
serving confession evidence,
the benefi ts of recording to the
criminal justice system and
community are unequivocal.
Further, electronically recording
during the interrogation process
enables investigators to con-
centrate on a suspect’s verbal
and nonverbal components and
can enhance an offi cer’s cred-
ibility. The technique also offers
supervisors an opportunity to
evaluate the performance of
investigators.

Law enforcement profes-
sionals should be cognizant of

the judicial decisions and stat-
utes in several states that require
the recording of interrogations,
as well as problems they may
face when deciding to imple-
ment this technique. Agencies
not currently recording custo-
dial interrogations may have
legislation or court rulings force
the issue upon them. However,
departments do not have to wait
for these potential mandates to
occur to begin reaping the ben-
efi ts of this valuable practice.
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Leadership Spotlight

Keep your fears to yourself, but share your courage with others.

—Robert Lewis Stevenson

Jeffrey Lindsey, special agent instructor and program manager
in the Leadership Development Institute at the FBI Academy,
prepared Leadership Spotlight.

Accentuate the Positive

t took every bit of effort that Bob pos-
sessed to keep from slamming the phone

a negative experience from earlier in the day.
Impactful leaders have mastered the art of
projecting the positive in not only what they
say but how they say it. Positive delivery of a
message includes body language and facial ex-
pressions. Just as fear and pessimism are con-
tagious, so are courage and optimism. Model-
ing is a signifi cant component of leadership,
and organizations tend to refl ect the leadership
style of their bosses. People often are acutely
aware of the style and tenor projected by the
leadership of an entity after only a few minutes
with the frontline employees. What message
are you routinely sending?

There are times when it is appropriate,
even necessary, for a leader to display more
intense emotions. Leaders are not automatons,
and they need to be able to share an appropri-
ate range of emotions with others. As with
many other aspects in life, timing and place are
crucial. An operative rule for effective leaders
should be to routinely project the positive.

In The 21 Irrefutable Laws of Leadership,
John Maxwell espouses the law of sacrifi ce.
Maxwell maintains that “the law of sacrifi ce
says you have to give up to go up.” One of
the things successful leaders must sacrifi ce is
the right to have a bad day. Now, put a
smile on your face and lead your agency to
excellence.

I
on the cradle at the end of the conversation.
Once again, his efforts to launch a new initia-
tive to foster interagency cooperation had been
subverted by politicians more concerned with
their own futures than the good of the agency.
This latest turn of events was a major setback.
It was going to take a lot of effort and energy
to get things back on track. Bob was fuming
over the situation and developing his strategy
to deal with it when his assistant reminded him
of the awards ceremony he was scheduled to
host in 5 minutes. He quickly put on his “game
face” smile, thanked his assistant, and left his
offi ce for the ceremony. As he walked to the
conference room, he warmly greeted those he
met in the hallway and the elevator.

This scenario illustrates a process that
successful law enforcement leaders undergo
countless times each day. Bob has discovered
a cornerstone of effective leadership best sum-
marized by Mike Mason, an executive assistant
director of the FBI, who said, “As a leader, you
are not allowed to have bad days.” Many lead-
ers feel the harsh reality that, frequently, bad
days are the only days they have. Therefore, a
key to successful leadership is learning how to
quickly refocus your emotions and not share
with those you lead the fact that you are hav-
ing a bad day. We all have had curmudgeonly
bosses who openly showed their feelings. All
too often, the message they tried to deliver was
derailed by the grimace they wore, refl ecting
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Book Review

Nuclear Terrorism: The Ultimate
Preventable Catastrophe, by Graham Alli-
son, Times Books, New York, New York, 2004.

Nuclear Terrorism, a book by Graham Al-
lison, undoubtedly is one of the clearest, most
enlightening introductions to the subject ever
written. This book offers a lucid explanation
of special and general theories of nuclear ter-
rorism. Allison points out (among other things)
what kind of devastation a nuclear explosion
from a 10-kiloton weapon would have on
specific cities, such as New York, Chicago,
and Boston. He states that “from the epicenter
of the blast to a distance of approximately a
third of a mile, every structure and individual
would vanish in a vaporous haze.” Such a grim
account by a scholar like Allison, who takes a
straightforward, no-nonsense approach to the
thorny question of nuclear terrorism, needs to
be taken seriously. He further advises that “pre-
cisely what qualifies as even a more vulnerable
target are the nuclear plants.” He outlines the
issue of a nuclear plant being the building that
houses the spent fuel rods, which are stored in
pools of water to prevent the heat from their re-
sidual radioactivity from melting them. Should
these fuel rods somehow become ignited, the

resulting fire would spew radioactivity into the
environment equaling three or four times that
from the Chernobyl incident.

According to Allison, the “clock is tick-
ing” for the United States and its allies to
make a change in the process for preventing
catastrophe. He further surmises that there
could be 40,000 nuclear weapons, or maybe
80,000, in the former Soviet Union, inad-
equately controlled and stored. This book is an
excellent resource for readers interested in the
author’s review of some of the efforts made by
al Qaeda to acquire nuclear weapons, clearly
demonstrating their “appetite for weapons of
mass destruction.” The author devotes a whole
chapter to discussing the potential of other
terrorist groups using such devices and points
out that the time for these incidents to happen
is now.

The author’s thoroughness and clarity is
impressive. The chapters provide an excellent
introduction to the field of nuclear terrorism,
especially for people with limited backgrounds
in the area. The 263 pages represent the best of
what is known about nuclear terrorism, absent
only the recent cutting-edge tools available for
simulating a nuclear blast. Allison, however,
does provide a small list of online references,
including his Web site, at the end of his book
for those interested in further research. Nucle-
ar Terrorism, in conclusion, is highly recom-
mended as useful reading for those attempting
to decipher the whole array of terrorism and
nuclear material that could reach an apex in the
near future unless prevented.

Reviewed by
Mark H. Beaudry, CPP

IBM Security
Cambridge, Massachusetts
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Reserve
Officers
A Valuable 
Resource
By KAREY HEDLUND, M.A., 
and TOD W. BURKE, Ph.D.

© Karey Hedlund

A
reserve offi cer, along 
with a full-time police 
offi cer, responded to a 

call regarding a baby who had 
stopped breathing. Trained in 
CPR, the reserve offi cer revived 
the infant, and both respond-
ers received medals of honor 
for heroism. The elated parents 
further recognized the hero who 
saved their son’s life—they 
named their baby after him.

Hearing over his home po-
lice scanner a request for offi cer 
assistance regarding a traffi c in-
cident near his home, a reserve 
deputy sheriff quickly entered 
his vehicle and sped to the 
location despite icy road condi-
tions. Upon arrival, he found a 
car upside down in water and 
determined that two occupants 
remained trapped inside. Im-
mediately, without regard for 
his own safety, he entered the 
freezing water. Unfortunately, 
the conditions prevented him 
from rescuing the victims, but 
this brave individual received 
recognition from his state 
for this unselfi sh sacrifi ce of 

placing his life in jeopardy to 
help fellow citizens.

Every day, in situations 
like these, reserve offi cers 
show their courage and dedica-
tion. They offer police depart-
ments many benefi ts. Agencies 
across the country are discover-
ing the advantages of having 
these offi cers within their 
ranks.

WHAT ARE THEY?

Background

Since the hue and cry of the 
parish constable,1 law enforce-
ment agencies have employed 
civilian volunteers to assist 
them. The tragedy of Septem-
ber 11, 2001, created a need for 
more offi cers to protect Ameri-
ca’s streets. In many instances, 
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Assignments

Reserve offi cers serve 
in a variety of ways. As one 
example, they promote com-
munity safety and awareness. 
For instance, individuals in the 
Minneapolis, Minnesota, Police 
Reserve do this by educating 
about bicycle safety and pro-
ducing fi ngerprint identifi cation 
cards for children.5

Patrol duties on motorcycles 
and bicycles, in cars, and on 
foot represent other areas of 
service. Examples of these ac-
tivities include serving offi cial 
documents, pursuing fl eeing 
suspects, executing searches, 
processing and transferring 
detainees, and identifying and 
gathering evidence. In rural 
areas, such as Carter County, 
Oklahoma, and Yankton, South 
Dakota, reserve offi cers have 

responsibility for many miles of 
roads that may not have 24-hour 
coverage by full-time offi cers.6

They also patrol large parks to 
help alleviate shortages of law 
enforcement presence.7

Many reserve offi cers 
handle administrative func-
tions. These include maintain-
ing records of daily activities, 
interviewing parties to a crime, 
and preparing and preserving 
offi cial documentation about the 
investigation of criminal activi-
ties. Reserve offi cers who can 
perform such functions as back-
ground checks relieve some 
of the stress on the full-time 
clerical and administrative staff.

In urban areas, departments 
use reserve offi cers to assist 
with traffi c and crowd control 
during public events, such as 
concerts and parades. In the 
city of Minneapolis, reserve 
offi cers who have received 
specialized traffi c training assist 
in special events and emergency 
circumstances.8

Reserve offi cers also serve 
in specialized capacities. For 
instance, the U.S. Coast Guard 
Auxiliary employs approxi-
mately 35,000 members who 
have many responsibilities, 
including helping the Coast 
Guard patrol U.S. waterways.9

Reserve offi cers also perform 
search-and-rescue functions. 
For example, in Santa Fe, New 
Mexico, special offi cers par-
ticipate in operations, such as 
mountain climbing missions, 

with insuffi cient funding for ad-
ditional positions, police depart-
ments have sought alternatives, 
one being the employment of 
reserve offi cers. An estimated 
400,000 or more currently serve 
in the United States.2

A reserve offi cer is “a 
volunteer, nonregular, sworn 
member of a law enforcement 
agency who serves with or 
without compensation and has 
regular police powers...and who 
participates on a regular basis 
in agency activities, including...
crime prevention or control, and 
the preservation of the peace 
and enforcement of the law.”3

Reserve offi cers differ from 
full-time offi cers because they 
are not in a career-develop-
ment role.4 Generally, they have 
full-time jobs in other fi elds of 
employment.
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”
Reserve offi cers

benefi t the
department, its

full-time offi cers,
and the community.

“

mine and cave evacuations,
medical snowmobile responses,
and horse and dog rescues.10

Pay and Benefits
Generally, reserve officers

serve as volunteers committed
to the safety of the community
and receive no pay or benefits
and little, if any, recognition for
their time and efforts. Often,
their compensation comes in
the form of personal growth
and satisfaction or, perhaps,
experience to help in the pursuit
of a full-time law enforcement
position.

Some departments do pay
reserve officers. These agencies
also recognize such personnel
as auxiliary officers and, gener-
ally, employ them part time. No
set federal mandates exist for
compensation or benefits for
reserve officers, and, of course,
policies vary among depart-
ments. Some pay an hourly
wage, while the state of Iowa,
for example, compensates
reserve officers at a rate of $1
per year and provides medical
insurance.11

WHY USE THEM?
Reserve officers benefit the

department, its full-time offi-
cers, and the community. They
allow agencies to add personnel
without experiencing budgetary
burdens. This increased law en-
forcement visibility helps deter
crime without additional stress
on full-time personnel. And, not

only do residents feel safer but
officers have more contact with
citizens. As a result, the rela-
tionship between the police and
the community improves.

Also, reserve officers help
ensure the safety of the agency
personnel they work with. For
instance, a full-time officer
could benefit from a reserve
officer as a second responder
while addressing a domestic
violence incident. This addition-
al officer would provide needed
assistance in controlling the
situation, and both responders
would help protect each other.

pool of potential candidates.
This may involve a simple
announcement on an agency’s
Web site.

Departments vary on the
criteria that interested candi-
dates must meet. Most agencies
require reserve officers to be at
least 18 years of age, but some
set the minimum age at 19 or
21. Candidates must have U.S.
citizenship, and some depart-
ments require them to meet
city or county citizenship
requirements.

Further, some agencies
require physical-agility testing
of candidates; this also varies
by department. The Newark,
California, Police Department
mandates a test typical of agen-
cies that includes a 99-yard
obstacle course, a body drag,
a fence climb, and a 500-yard
run.12 Additionally, some de-
partments require candidates to
undergo a physical examination
to include vision and hearing
tests and weight measurements.

Reserve officer candidates
also must submit to a back-
ground check, which may
include an interview, possibly
with the department chief or
city council; fingerprinting;
drug testing; criminal, credit,
driving-record, and work-his-
tory checks; and a polygraph
examination. Candidates can-
not have a felony conviction,
and some misdemeanors
(e.g., domestic violence) may
disqualify them.13

HOW ARE THEY HIRED?

Recruitment
Agencies recruit prospective

reserve officers through various
methods, including employ-
ment fairs, print and broadcast
media, flyers, word of mouth,
and school presentations. Many
departments also turn to the
Internet as an affordable way
to advertise that creates a large
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”

Well-screened,
thoroughly trained

reserve officers can
provide much needed

assistance to agencies
without hurting
their budgets.

“

expands on its training require-
ments; the reserve offi cer must
have obtained or be in pursuit
of a degree in criminal justice.
Therefore, the individual will
possess important information
on constitutional laws, diversity,
law enforcement regulations,
and community-police
relations.17

budgets. The assistance of these
individuals can help ensure the
safety and well-being of full-
time offi cers and the community
as a whole.

Endnotes
1 For additional information, see http://

www.mkheritage.co.uk/nppm/constable.

html.
2 http://www.nrlo.net/Page.html
3 http://www.legis.state.la.us/lss_doc/

lss_house/RS%5C14%5CDoc%2078739.

html
4 The term full-time is used in the

article to differentiate between regular and

reserve offi cers.
5 http://www.mplspolicereserve.org/

what_we_do.html
6 Richard Weinblatt, “Reserves Aid

Rural Counties,” Law and Order, January

2001, 30-31.
7 Jim Mallory, “Volunteer Bike Patrol

Boosts Park Coverage,” Law and Order,

April 2001, 80-84.
8 Supra note 5.
9 http://members.cox.net/fl otilla4-10/

fi les/join%20the%20aux.htm
10 Richard Weinblatt, “Discovering

a Valuable Asset: Reserve Search and

Rescue Units,” Law and Order, May 1999,

18-19.
11 Staci Hupp, “Hiring Plan Divided

Iowa Police,” Des Moines Register,

December 21, 2003.
12 http://www.newark.org/externals/

d7/4a3d187 eae64e9d938e8792add5abcc

5af8e19.pdf
13 Captain Brian Hieatt, Tazewell, Vir-

ginia, Police Department, interview by the

authors, July 20, 2005.
14 Lia Martin, “Men in Black Aided by

Volunteers,” Sun Herald, April 1, 2004.
15 http://www.ci.millbrae.ca.us/police/

reserves.html
16 Richard Weinblatt, “Holding onto

a Knowledgeable Resource,” Law and

Order, June 1999, 127-130.
17 http://www.townoftazewell.org/

police/Auxiliary.htm

Additionally, reserve offi -
cers requesting a position in
a specialized unit may have
to pass a test in that specialty.
Such requirements may be
necessary in specifi c areas, such
as crime mapping and cold case
investigation.

CONCLUSION

Reserve offi cer programs
can offer many benefi ts to the
department and the commu-
nity. Well-screened, thoroughly
trained reserve offi cers can
provide much needed assistance
to agencies without hurting their

Training

Agencies that employ re-
serve offi cers follow department
or state training guidelines.
They strive to ensure thorough
training; if not, these individu-
als could present liability issues
for the department and its other
offi cers. Generally, this process
occurs on the job with a fi eld
training offi cer. Other programs
exist for reserve offi cers to at-
tend pertaining to such subjects
as fi rst aid/CPR, domestic vio-
lence response, fi rearms, public
safety, driving techniques, inter-
viewing practices, and criminal
law.

Some departments mandate
additional requirements. For
instance, the North Port Police
Department in Florida requires
aspiring reserve offi cers to
obtain certifi cation through the
Florida Department of Law
Enforcement and the Criminal
Justice Standards and Train-
ing Commission.14 Individuals
interested in the Millbrae, Cali-
fornia, Police Department must
meet the guidelines established
by the California Commission
on Peace Offi cers Standards
and Training (POST) before
applying to serve as a reserve
offi cer.15 The Wingate, North
Carolina, Police Department
recruits former offi cers who are
Basic Law Enforcement Trained
(BLET) and radar certifi ed.16

The Tazewell, Virginia,
Police Department further
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NCIC Missing Person Number:  M965615308

Name: Brian R. Shaffer

Race:  White

Sex:  Male

Age: 27 at time of incident

Date of Birth:  02/11/1979

Height: 6' 2"

Weight: 160-165

n April 1, 2006, Brian R. Shaffer disap-
peared without an apparent reason. TheO

last known contact was at 1:55 a.m. when Mr.
Shaffer was having drinks with friends at a lo-
cal bar near Ohio State University in Columbus,
Ohio.

Alert to Law Enforcement

Law enforcement agencies should bring this
information to the attention of all homicide, miss-
ing persons, special victims, and crime analysis
units. Any agency with information on this case
may contact Sergeant John Hurst, Jr., Columbus
Police Special Victims Bureau at 614-645-4670,
ext. 109, or jhurst@columbuspolice.org; or Crime
Analyst Courtney Fitzwater of the FBI’s Violent
Criminal Apprehension Program (ViCAP) Unit at
703-632-4162 or cfi tzwat@leo.gov.

Missing Person

ViCAP Alert

Tattoo of Pearl Jam
symbol on Shaffer’s
upper right arm
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Legal Digest

© Mark C. Ide

Detaining Individuals
at the Scene of a Search
By CARL A. BENOIT, J.D.

A
cherished right enjoyed 
by Americans is the 
protection of the pri-

vacy of the home against gov-
ernment intrusion. This right is 
deeply rooted in U.S. history 
and fi nds its source in American 
jurisprudence within the words 
of the Fourth Amendment of the 
Constitution, which provides:

The right of the people to 
be secure in their persons, 
houses, papers, and ef-
fects, against unreasonable 
searches and seizures, shall 
not be violated, and no War-
rants shall issue, but upon 
probable cause, supported 

by Oath or affi rmation, and 
particularly describing the 
place to be searched, and 
the persons or things to be 
seized.
According to the U.S. 

Supreme Court, “physical 
entry of the home is the chief 
evil against which the wording 
of the Fourth Amendment is 
directed.”1 A basic principle of 
Fourth Amendment law is the 
requirement that before search-
ing a residence, police offi cers 
are required to obtain a valid 
search warrant prior to entry 
into the home.2 Searches are 
considered unreasonable unless 

conducted under the authority 
of a search warrant or they fall 
under a valid exception to the 
warrant requirement.3 Once a 
search warrant for a residence 
is issued, however, offi cers are 
permitted to enter the residence 
and conduct a search of the 
location described in the war-
rant for the items listed in that 
warrant. In addition to conduct-
ing the search, offi cers often en-
counter people. Generally, these 
people are neither named nor 
identifi ed in the search warrant 
itself. At this point, an impor-
tant question arises—what legal 
basis, if any, permits police 
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“

”Special Agent Benoit serves as a legal instructor at the FBI Academy. 

…police officers 
serving a search 

warrant for contraband 
possess categorical 
authority to detain 
occupants present 

at the scene….

offi cers to exercise control over 
people they encounter during 
the execution of a warrant? This 
article addresses the authority of 
police offi cers to detain people 
present at the scene of a search 
warrant and what degree of 
force may be used during the 
detention.

THE AUTHORITY 
TO DETAIN UNDER 
A SEARCH WARRANT

Michigan v. Summers4

As Detroit police offi cers 
were about to execute a search 
warrant for drugs, they observed 
an individual, later identifi ed 
as George Summers, leave 
the front door of the residence 
specifi ed in the warrant.5 Police 
offi cers approached Summers 
and requested that he open the 
door to the dwelling. Summers 
told the offi cers that he had left 
his keys in the residence and 
then used an intercom to sum-
mon someone inside to come 
to the door. An individual came 
to the door but refused entry 
to offi cers after they identifi ed 
themselves. The offi cers forced 
the door open and brought Sum-
mers inside the premises where 
he was detained for the duration 
of the search. The offi cers then 
located and detained all other 
individuals inside the residence 
and conducted their search. 
After fi nding narcotics in the 
basement and learning that 
Summers owned the house, the 

police offi cers arrested Sum-
mers. A search of Summers 
incident to his arrest located 8.5 
grams of heroin inside his coat 
pocket.

Following the government’s 
decision to charge him with 
drug possession, Summers 
moved to suppress the heroin 
found on his person.6 Summers 
argued that the police offi cers 
had no authority to detain (or 
seize) him outside his residence 
before they executed the search 
warrant and that the heroin 
found on his person was the 
fruit of this unlawful seizure. 
The Michigan Supreme Court 
affi rmed the lower court’s 
ruling, agreeing the evidence 
should be suppressed as the ini-
tial seizure of Summers violated 
the Fourth Amendment.7 The 
government then appealed the 
decision to the U.S. Supreme 
Court.

The Supreme Court dis-
agreed with the previous                                          

rulings, holding that even 
though the offi cers did not have 
probable cause to arrest Sum-
mers initially, the detention of 
Summers was reasonable 
nevertheless. In so holding, the 
Court noted that some seizures 
covered by the Fourth Amend-
ment “constitute such limited 
intrusions on the personal 
security of those detained” that 
they do not require probable 
cause but only an “articulable 
basis for suspecting criminal 
activity.”8 As for the basis for 
suspecting criminal activity, the 
Court turned to the signifi cance 
of the existence of a search 
warrant. The issuance of the 
search warrant indicated that a 
“neutral and detached magis-
trate had found probable cause 
to believe that the law was 
being violated in that house and 
had authorized a substantial 
invasion of the privacy of the 
persons who resided there.”9

The Court noted that the
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”

Because the
detention was

reasonable under the
Fourth Amendment,

the later arrest
and search…based

upon probable cause
was permissible….

“

detention of one of the residents
was “less intrusive than the
search itself” and then set forth
three government interests that
supported the need for a deten-
tion of the occupants at the
scene of a search warrant:
1) “the legitimate law enforce-
ment interest in preventing
fl ight in the event that incrimi-
nating evidence is found”;
2) “minimizing the risk of harm
to the offi cers”; and 3) “the
orderly completion of the
search.”10 In balancing the
interests of law enforcement
executing a search warrant
against the limited intrusion into
personal freedom, the Court
found the balance favored the
government. The Court also
noted that the “connection of an
occupant to that home gives the
police offi cer an easily identifi -
able and certain basis for deter-
mining that suspicion of crimi-
nal activity justifi es a detention
of that occupant.”11 The Court
upheld the authority of the
police offi cers to detain Sum-
mers prior to and during the
search of his premises while
announcing the following rule:

A warrant to search for
contraband found on prob-
able cause implicitly carries
with it the limited authority
to detain the occupants of
the premises while a proper
search is conducted.12

Under the facts of the
Summers case, the police of-
fi cers were permitted to detain

Summers because he was
observed departing the premises
for which the offi cers possessed
a valid warrant to search for
drugs. Because the detention
was reasonable under the Fourth
Amendment, the later arrest and
search of Summers based upon
probable cause was permissible,
and the narcotics found on his
person were not found in viola-
tion of the Fourth Amendment.13

search warrant was executed
by police offi cers and special
weapons and tactics (SWAT)
team members. After mak-
ing entry, offi cers located four
people inside the residence,
including Iris Mena, who was
found asleep in her bed. Offi -
cers handcuffed Mena and three
other individuals found on the
property and removed them to
a converted garage where they
were allowed to move around
but were forced to remain
handcuffed.15 Other offi cers
then conducted a search of the
premises that resulted in the
discovery of a gun, ammunition,
and other evidence of gang ac-
tivity. Mena was released by the
offi cers before they left the area.
Mena brought a civil lawsuit
against the offi cers under Title
42, U.S. Code, Section 198316

alleging that her detention by
police offi cers at the scene of
the search was unreasonable
both in time and manner. The
federal Court of Appeals for
the Ninth Circuit affi rmed a
jury verdict in favor of Mena,
noting that it was unreasonable
to keep Mena handcuffed in the
converted garage and that Mena
should have been released as
soon as offi cers determined that
she posed no immediate threat.17

The government appealed this
case to the U.S. Supreme Court.

The Supreme Court ini-
tially noted that the detention
of Mena was permissible under
the authority granted to police

Muehler v. Mena14

While investigating a gang-
related drive-by shooting, police
offi cers developed information
giving them reason to believe
that an involved gang member
lived at 1363 Patricia Avenue.
Offi cers also believed that the
suspect was armed and danger-
ous because of his participation
in the recent shooting. The
offi cers obtained a search war-
rant for the residence, seeking
such items as guns and evi-
dence of gang membership. The
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offi cers as set forth in the Sum-
mers case. In this regard, the 
Court noted that “an offi cer’s 
authority to detain incident to 
a search is categorical” and is 
not dependent on the “quantum 
of proof justifying detention or 
the extent of the intrusion to be 
imposed by the seizure.”18 The 
Court then held that the deten-
tion of Mena for the duration 
of the search was reasonable 
“because a warrant existed to 
search 1363 Patricia Avenue 
and [Mena] was an occupant of 
that address at the time of the 
search.”19

The Court then addressed 
the manner in which Mena was 
detained during the search—the 
use of handcuffs on Mena and 
noted that “[i]nherent in Sum-
mers’ authorization to detain 
an occupant of the place to be 
searched is the authority to use 
reasonable force to effectuate 
the detention.”20 While the use 
of properly applied handcuffs 
for the duration of the search 
was an additional intrusion 
beyond the detention permit-
ted in Summers, their use was 
reasonable under the circum-
stances of this case due to the 
nature of “the safety risk inher-
ent in executing a search war-
rant for weapons” and made all 
the more reasonable because 
of the need to detain multiple 
occupants.21 The Supreme Court 
found in favor of the police of-
fi cers and upheld the authority 
of the offi cers to detain Mena in 

handcuffs during the execution 
of the search warrant.22

REQUIREMENTS FOR 
DETENTION INCIDENT 
TO A SEARCH WARRANT

A clearly stated rule can 
be deduced from the two U.S. 
Supreme Court cases discussed 
so far. However, although police 
offi cers executing a valid search 
warrant23 for contraband have 
the authority to use reasonable 
force to detain occupants of 
the premises,24 some aspects 
of this rule remain open to 
interpretation.

authority to detain is “categori-
cal” and does not require po-
lice offi cers to evaluate their 
authority on a case-by-case 
basis.26 This is consistent with 
the Supreme Court’s recogni-
tion of the interest of police 
offi cers to “routinely exercise 
unquestioned command” of the 
scene of a search warrant.27 The 
presence of the search warrant 
itself justifi es the detention of 
the occupants, and the occu-
pants are easily identifi able by 
their connection to the loca-
tion to be searched. There is no 
requirement that the offi cers 
possess any suspicion beyond 
the warrant itself to justify the 
detention.28 Therefore, police 
offi cers, after valid entry under 
a search warrant, are permitted 
to locate and detain occupants 
present within the location of 
the search in situations where 
the offi cers are confronted with 
factors consistent with those 
in Summers and Mena. In this 
regard, it is important to de-
termine the defi nition of the 
word occupant. For example, 
several circuit courts of appeals 
have expressly recognized the 
difference between the terms 
occupant and resident.29 The au-
thority to detain incident to the 
search warrant does not depend 
upon a determination by police 
offi cers of whether the subject 
of the detention actually resides 
at the location described in the 
search warrant. Police offi cers 
did not determine that Summers 

Detaining Occupants

When the Supreme Court 
announced the rule in the Sum-
mers case, it noted “[t]he con-
nection of an occupant to that 
home gives a police offi cer an 
easily identifi able and certain 
basis for determining that suspi-
cion of criminal activity justifi es 
a detention of that occupant.”25

According to the Court, this

© Karey Hedlund
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police officers
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a search warrant.

“

owned the premises until after
he had been detained by the
police and before they executed
the search warrant.30 But, Sum-
mers, like Mena, was not alone
inside the location of the search
as the police offi cers detained
several other occupants located
inside the residence. The ad-
ditional occupants themselves
may be detained by police of-
fi cers simply because they are
occupants of the premises being
searched.

Detaining Subjects
Approaching and
Leaving the Scene

Other situations may arise
that are not as obvious as de-
taining a person present at the
scene of the search or one who
has just left the scene. Since
Summers, lower courts have
interpreted this detention au-
thority to extend even beyond
the most obvious cases when
law enforcement interests out-
weigh an individual’s personal
freedom. For example, several
courts have determined that po-
lice offi cers may detain subjects
approaching the location where
police offi cers are executing or
about to execute a search war-
rant.31 Police offi cers have been
permitted to detain individuals
who have left the location of a
search and are a short distance
away from the scene32 and those
neither entering nor leaving the
location to be searched but are
present in the backyard.33 One

federal circuit court of appeals
upheld the detention of a sub-
ject leaving the scene of the
search when police offi cers did
not have physical possession
of the warrant but were aware
that the warrant had been issued
and was being brought to the
scene.34

the offi cers is protected, and the
search may be completed in an
orderly fashion.

USE OF REASONABLE
FORCE

A likely scenario emerging
during the execution of a search
warrant is the need to detain
individuals and place them in
handcuffs. The court cases deal-
ing with issues arising out of
the execution of search warrants
frequently involve defendants
alleging that a police offi cer
violated their Fourth Amend-
ment rights upon 1) the initial
detention and 2) in the amount
of force used by the offi cers
to make this detention. While
Summers clearly addressed the
scope of the authority to detain
individuals, the level of force
that may be used to effect this
seizure, including the use of
handcuffs, presents a separate
and sometimes more diffi cult
question. The determination
of what constitutes reasonable
force under the varying circum-
stances presented during the
execution of search warrants
requires careful consideration.

The Mena case is particu-
larly instructive with regard to
the level of force that police
offi cers may use in detaining a
person incident to the execution
of a search warrant. In Mena,
the Supreme Court specifi cally
recognized what was implied
in Summers: police offi cers
have the authority to use

A common thread run-
ning through these cases is the
court’s focus that those detained
are “easily identifi able” to po-
lice offi cers by their connection
to the location to be searched.
In summary, courts have recog-
nized the authority of police of-
fi cers when executing a search
warrant for contraband to detain
1) those present at the location
of the search; 2) those leaving
the scene of the search at or im-
mediately before the execution
of the warrant; and 3) those who
arrive at the scene of a search.
This ensures that the risk of
fl ight is minimized, the safety of

55586x2.indd  2055586x2.indd  20 11/21/2006  8:44:00 PM11/21/2006  8:44:00 PM



December 2006 / 21

© Mark C. Ide

reasonable force to detain the 
occupant present at the loca-
tion of a search.35 In Summers,
the Supreme Court noted that 
the protections of the Fourth 
Amendment are “meaningful 
only when it is assured that 
at some point, the conduct of 
those charged with enforcing 
the laws can be subjected to the 
more detached, neutral scru-
tiny of a judge.”36 While it may 
appear minimally intrusive to 
law enforcement to detain and 
possibly handcuff an individual, 
to the individual detained, intru-
sions on personal freedom are 
quite meaningful and thus may 
be subjected to later judicial 
scrutiny.37 Under the reason-
ableness standard, a court must 
look to determine whether the 
conduct of the police offi cer 
was objectively reasonable in 
light of the facts confronting the 
offi cer at the moment force is 
used.38 If it is determined that 
the conduct of an offi cer was 
objectively reasonable, then 
the requirements of the Fourth 
Amendment are satisfi ed.

In the Mena case, the police 
offi cers executing the search 
warrant “entered [Mena’s] bed-
room and placed her in hand-
cuffs at gunpoint.”39 In ana-
lyzing the level of force used 
to detain Mena, the Supreme 
Court noted that the use of 
properly applied handcuffs was 
reasonable under the situation.40

The Court noted that the police 
offi cers in this case were not 

involved in an “ordinary 
search” but one that involved a 
warrant authorizing the search 
for weapons at the residence of 
a wanted gang member.41 The 
use of handcuffs to detain Mena 
and the other occupants mini-
mized the risk of harm to the 
offi cers and the occupants.42

Additionally, the use of hand-
cuffs for the duration of the 2- 
to 3-hour search also was found 
to be reasonable by the Supreme 
Court, although the Court noted 
that duration of detention could 
affect the reasonableness of the 
seizure.43

independent of the warrant as to 
whether Mena actually posed a 
safety risk to the offi cers. The 
Supreme Court indicated that 
suffi cient justifi cation arose 
from the nature of the search 
warrant itself, as authorized 
by a judicial determination on 
probable cause, that items listed 
in the warrant to be seized in-
cluded weapons at the location 
of the home of a suspected gang 
member, a situation labeled 
“inherently dangerous.”44

Of signifi cance, the Su-
preme Court did not authorize 
the use of handcuffs on occu-
pants during the execution of 
every search warrant. To rein-
force this point, Justice Ken-
nedy, in his concurring opinion, 
also addressed the issue of 
handcuffi ng occupants during 
the execution of search war-
rants “to help ensure that police 
handcuffi ng during searches 
becomes neither routine nor 
unduly prolonged.”45 Justice 
Kennedy believed that it is im-
portant to consider the expected 
or actual duration of the search 
when determining whether 
continued use was objectively 
reasonable. In addition, he 
provided three examples where 
he believed that handcuffs, 
even if initially applied prop-
erly, should be removed: 1) if 
the search extends to the point 
where the handcuffs can cause 
real pain or serious discomfort; 
2) if it became readily apparent 
to any objectively reasonable 

It is signifi cant to note that 
the Supreme Court did not 
require the offi cers to articulate 
an individualized factual basis 
to justify the use of handcuffs 
on Mena. The police offi cers 
were permitted to handcuff 
Mena because she was pres-
ent at the scene of a search for 
weapons, and they were not re-
quired to make a determination 
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offi cer that removing the hand-
cuffs would not compromise
the offi cer’s safety; or 3) if it
risked interference or substan-
tial delay in the execution of
the search.46 Justice Kennedy
believed that the continued
detention of Iris Mena in hand-
cuffs for the duration of the
search was reasonable because
the “detainees outnumber[ed]
those supervising them, and this
situation could not be remedied
without diverting offi cers” from
the search.47

While the use of handcuffs
to detain individuals in the ex-
ecution of every warrant is not
authorized, the Supreme Court
has found that the execution of
two types of searches raises spe-
cial concerns for police offi cers
by the very nature of the search
warrant itself. The Summers
case involved a search of a resi-
dence for narcotics. In this con-
text, the Supreme Court noted
“the execution of a warrant to
search for narcotics is the kind
of transaction that may give rise
to sudden violence or frantic
efforts to conceal or destroy
evidence.”48 The Mena case
involved a search for weapons
at the home of a suspected gang
member, which the Supreme
Court characterized as “inher-
ently dangerous.”49 In both of
these cases, the Supreme Court
noted that there was no indica-
tion of the existence of any
special danger to police offi cers
from their observations at the

scene. Yet, the Court upheld the
detention in Summers and the
detention and handcuffi ng in
Mena. The justifi cation for this
action arises from the nature
of the particular search war-
rants alone and suggests that the
government interests are at their
maximum in at least these two
situations.50

Amendment rights, but the
court ruled that the use of the
handcuffs was “an appropriate
measure incident to the search,
[and] there was no evidence that
any excessive force was used
during the detention” and, thus
not unconstitutional.52 Police
offi cers approaching a residence
to execute a drug search warrant
observed fi ve males in the yard.
The offi cers “drew their weap-
ons, ordered all of the men to lie
face down on the ground, and
handcuffed them.” In address-
ing the lawfulness of the deten-
tion of one of the occupants,
the circuit court noted that “the
police were not unreasonable
in restraining persons found on
the property during the search
in order to protect the offi cers’
safety.”53

While the use of handcuffs
to detain individuals at the
scene of a drug search warrant
is generally found to be reason-
able,54 it is possible the conduct
of police offi cers after applying
the handcuffs can cause a viola-
tion of the Fourth Amendment.
For example, police offi cers
used handcuffs to detain an
individual who approached the
scene of a drug search warrant
but was then placed inside an
unventilated police car in 90-
degree heat for 3 hours.55 The
court concluded that the use of
handcuffs was permissible, but
the “unnecessary detention
in extreme temperatures,”
especially because there were

Lower federal courts have
generally been deferential to the
use of handcuffs by police offi -
cers executing warrants for nar-
cotics or weapons without any
individualized suspicion direct-
ed at the person so detained. For
example, police offi cers execut-
ing a search warrant for drugs
in a dormitory room knocked
on the door and were admitted
by one of the occupants. As the
occupant opened the door, he
observed the police offi cers’
weapons pointed at him, and
then “armed offi cers entered
the room, loudly ordered [the
occupants] to get on the fl oor,
and handcuffed them.”51 One
of the occupants claimed that
this seizure violated his Fourth
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other “effective alternative 
ways” of detaining the indi-
vidual, violated the Fourth 
Amendment.56

NATURE OF THE 
SEARCH WARRANT

Outside the context of 
executing a search warrant for 
drugs or weapons, the use of 
handcuffs to detain occupants 
results in more exacting judi-
cial scrutiny. While IRS agents 
were executing a warrant to 
search a building for evidence 
of income tax violations, they 
were confronted by Gayle 
Bybee, an individual who lived 
in the building, who loudly and 
repeatedly requested to see the 
warrant. The agents handcuffed 
this individual for the duration 
of the search.57 In ruling on the 
lawfulness of the use of hand-
cuffs by the agents to detain 
Bybee, the federal Circuit Court 
of Appeals for the Ninth Circuit 
noted that “detaining a person 
in handcuffs during the execu-
tion of a warrant to search for 
evidence is permissible but only 
when justifi ed under the totality 
of the circumstances.”58 In this 
regard, the court noted that the 
offi cers had no reason to believe 
that the occupants were danger-
ous,59 and the warrant sought 
evidence for nonviolent crimes. 
Based upon the circumstances 
confronting the IRS agents, the 
use of handcuffs to detain Gayle 
Bybee was a violation of her 
Fourth Amendment rights.60

The Summers case specifi -
cally addressed the authority of 
police offi cers to detain oc-
cupants incident to a search 
warrant authorizing a search 
for contraband and “d[id] not 
decide whether the same result 
would be justifi ed if the search 
warrant merely authorized a 
search for evidence.”61 The 
Court did not explain this limi-
tation but referred to a case it 
had decided previously in which 
it upheld the use of a search 

police have probable cause to 
believe that an occupant of the 
home is committing a crime or, 
at least, there is a connection 
between the occupant and the 
crime. Thus, the interests of the 
government supporting the de-
tention of occupants as set forth 
in the discussion of the Sum-
mers case would permit a deten-
tion. However, in cases where 
a search warrant is issued that 
seeks evidence only, especially 
evidence that may be located at 
the residence of a person who 
is not connected to the crime 
or may not even be aware of 
the crime, automatic detention 
under the Summers rule may not 
be justifi ed.63

However, circumstances in 
a given case may justify more 
intrusive approaches depending 
on the circumstances even when 
serving a warrant that does not 
seek contraband. For instance, 
the federal Circuit Court of Ap-
peals for the Tenth Circuit ruled 
in a case involving a warrant for 
the seizure of stolen property64

that detention of persons en-
countered during the search was 
permissible as the defi nition of 
contraband was broad enough to 
cover stolen property. In another 
case, a warrant seeking evi-
dence of tax evasion did not jus-
tify detention of the occupants. 
The court noted that the warrant 
sought evidence and not contra-
band, and it could “not assume 
that the Summers’ general rule 
automatically applies.”65

warrant to obtain evidence that 
was in the possession of a third 
party not involved in the crimi-
nal activity.62 Presumably, the 
likely reason for this apparent 
limitation is based upon the 
connection between the oc-
cupant of the residence and the 
crime itself. For example, when 
a court issues a search warrant 
for contraband within a resi-
dence, there has generally been 
a judicial determination that the 
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CONCLUSION

Police offi cers possessing a
search warrant for contraband
also may possess authority to
conduct more than a search of
the location described in the
warrant. The U.S. Supreme
Court has expressly recognized
the compelling interests of law
enforcement to maintain control
of the scene of a search to allow
for its safe and orderly comple-
tion. In recognition of these
interests, the Supreme Court has
determined that police offi cers
serving a search warrant for
contraband possess categorical
authority to detain occupants
present at the scene and use
force reasonable and neces-
sary to carry out the detention
and maintain control over the
location of the search. Presearch
planning should take into ac-
count this authority, including
allocating and tasking person-
nel, with the responsibility of
maintaining control over those
present at the search location.
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The Bulletin Notes

Law enforcement offi cers are challenged daily in the performance of their duties; they face each
challenge freely and unselfi shly while answering the call to duty. In certain instances, their actions
warrant special attention from their respective departments. The Bulletin also wants to recognize
those situations that transcend the normal rigors of the law enforcement profession.

Nominations for the Bulletin Notes should be based on either the rescue of one or
more citizens or arrest(s) made at unusual risk to an offi cer’s safety. Submissions
should include a short write-up (maximum of 250 words), a separate photograph
of each nominee, and a letter from the department’s ranking offi cer endorsing the
nomination. Submissions should be sent to the Editor, FBI Law Enforcement Bulletin,
FBI Academy, Madison Building, Room 201, Quantico, VA 22135.

While on patrol, Troopers Kevin
Brophy and Sean Boag of the New Jer-
sey State Police noticed a fire at a local
hotel. After going inside the facility to
talk with employees, they realized
that hotel personnel were unaware of
the situation. Immediately, the troop-
ers requested dispatch of local fire and
police personnel and began evacuat-
ing the hotel occupants, making their
way through smoke-filled corridors
to help approximately 275 guests to
safety. The troopers did not leave
until everyone at risk was removed.
Although they later required medi-
cal attention, the selfless actions of
Troopers Brophy and Boag resulted
in many saved lives.

Trooper Brophy Trooper Boag

While patrolling during a holi-
day season, Officers Peter Kiesheuer
and Luigi Modica of the Suffolk
County, New York, Police De-
partment saw a residence on fire.
They forced entry through the front
door and found an elderly woman
lying on the floor. The officers picked
her up and carried her outside to
safety. The victim advised the officers
that her sister remained inside the
dwelling. The two officers reentered
the home and found the other woman
on the stairs. The removed her as
well. The bravery and quick actions
of Officers Kiesheuer and Mod-
ica saved the lives of these two
inidividuals.

Offi cer Kiesheuer Offi cer Modica
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