National Gas Conference Question 3


Question 3  Natural Gas Infrastructure

What legislative or regulatory policies should be implemented to encourage needed additional safe and adequate infrastructure for natural gas transmission and distribution lines and storage?
· State of Louisiana

· Interstate Oil and Gas Compact Commission

· Interstate Natural Gas Association of America

· Consumer Federation

· Independent Storage

· FERC
Senate Energy and Natural Resources Committee

Natural Gas Conference
CONSUMER FEDERATION OF AMERICA
Executive summary
Attached to these responses to the Committee’s questions are two recent analyses prepared by the Consumer Federation of America that provide detail and documentation for comprehensive recommendations for natural gas policy.  We are convinced that in order to achieve an effective policy that balances the needs of consumers, producers and the environment, Congress must implement demand side and supply side policies that address short and long term needs and change both the structure of the natural gas market and the conduct of stakeholders.

A critical first step to reforming the natural gas market is to restore transparency and confidence in natural gas markets.  The role of major hubs in setting prices is little over a decade old and that decade has been plagued with price volatility and scandal.  If consumers are not convinced that natural gas markets are functioning honestly and fairly, they will not support the hard public policy choices that are necessary for a long-term solution.  

The most important step to addressing the imbalance of demand and supply that has afflicted the natural gas market in the past several years is to implement vigorous policies to promote energy efficiency and fuel switching capacity that will reduce demand and relieve the pressure on the supply-side of the market.  Supply has proven inelastic and unreliable, while prices have become volatile.  Improving energy efficiency to reduce demand and expanding storage will have major benefits in lowering the price path, diminishing volatility and enhancing environmental quality.  

Efficiency alone, however, will not solve the problem.  Supply-side resources must also expand.  Given the age and unreliability of the traditional natural gas resource base, we believe that supply-side policy should emphasize non-traditional resources.  Coal gasification could provide a long-term domestic alternative that dramatically improves the U.S. position.  Based on a domestic resource that is virtually inexhaustible, and a technology that is proven on a global basis, coal gasification could meet a substantial part of the need for natural gas in the mid and long terms.  Gasification has an attractive environmental profile compared to other supply-side alternatives.  It also economizes on natural gas infrastructure (although it creates a demand for coal infrastructure).  

We believe that the conditions are in place to bring Alaskan natural gas to the domestic U.S. market.  This will make a significant mid-term contribution to supply.  It needs no further policy promotion.

Finally, we believe that liquefied natural gas and traditional domestic onshore and offshore sources require no changes in current policy to promote their supply.  Recent price increases have provided more than adequate economic incentives to bring these supplies to market.  Current policies that evaluate and manage the environmental impacts associated with these sources of supply reflect a proper balance and should remain in effect.    

3.  Natural Gas Infrastructure: What legislative or regulatory policies should be implemented to encourage needed additional safe and adequate infrastructure for natural gas transmission and distribution lines and storage?
Expansion of natural gas storage capacity is critically important to a comprehensive solution to the current dysfunction of the natural gas market, although storage infrastructure may not be the most critical problem.   The importance of stockpiles in petroleum produce markets is widely recognized.  Prices run up quickly as a result of even slight disruptions in the supply-demand balance because short-term supply and demand in the energy industry are extremely inelastic.  

Demand is Inelastic

The continuous flow of large quantities of product to meet highly seasonal demand is the central characteristic of the demand side of the market.  In order to design proper policies to deal with energy demand and how it affects the market, we must have an appreciation for why people use energy as they do.  Examining price and income elasticities leads to the conclusion that energy is a necessity of daily life.  Recognizing this fact leads to policy choices that can have the greatest impact while imposing the least cost and inconvenience on consumers. For natural gas, short-term elasticities are in the range of -.3, long-term elasticities are in the range of -.6.  An occasional estimate of long-term elasticity is in the neighborhood of -1.0, which is not sufficient to discipline market power.  

The low elasticity of demand is the critical factor in rendering energy markets volatile and vulnerable to abuse. When demand is inelastic, consumers are vulnerable to price increases, since they cannot cut back on or find substitutes for their use of the commodity.  When the most important market force in disciplining market power, demand elasticity, is as low as observed for gasoline and natural gas, there are many opportunities to exercise market power.  

Storage Plays a Crucial role

Contrasting energy commodities to financial instruments like stocks and bonds, a recent book entitled Energy Risk identified the uniqueness of energy markets.  The key elements are the supply-side difficulties of production, transportation and storage, and the demand-side challenges of providing for a continuous flow of energy to meet inflexible demand, which is subject to seasonal consumption patterns.  

[T]he deliverables in money markets consist of a “piece of paper” or its electronic equivalent, which are easily stored and transferred and are insensitive to weather conditions.  Energy markets paint a more complicated picture.  Energies respond to the dynamic interplay between producing and using; transferring and storing; buying and selling – and ultimately “burning” actual physical products.  Issues of storage, transport, weather and technological advances play a major role here.  

In energy markets, the supply side concerns not only the storage and transfer of the actual commodity, but also how to get the actual commodity out of the ground.  The end user truly consumes the asset.  Residential users need energy for heating in the winter and cooling in the summer, and industrial users’ own products continually depend on energy to keep the plants running and to avoid the high cost of stopping and restarting them.  Each of these energy participants – be they producers or end users – deals with a different set of fundamental drivers, which in turn affect the behavior of energy markets…  
What makes energies so different is the excessive number of fundamental price drivers, which cause extremely complex price behavior.
  

Having product in storage for quick release is crucial in determining the price and market behavior where supply and demand are inelastic: 
Economic frictions (including transportation, storage, and search costs) which impede the transfer of the underlying commodity among different parties separated in space or time can create the conditions that the large trader can exploit in order to cause a supracompetitive price…

Although the formal analysis examines transportation costs as the source of friction, the consumption distortion results suggest that any friction that makes it costly to return a commodity to its original owners (such as storage costs or search costs) may facilitate manipulation.

The extent of market power depends on supply and demand conditions, seasonal factors, and transport costs.  These transport cost related frictions are likely to be important in many markets, including grains, non-precious metals, and petroleum products.

Transportation costs are an example of an economic friction that isolates geographically dispersed consumers.  The results therefore suggest that any form of transaction costs that impedes the transfer of a commodity among consumers can make manipulation possible…

All else equal, the lower the storage costs for a commodity, the more elastic its demand.
  

Every investigation of every petroleum product price spike in the past several years points to “unusually low stock” as a primary driver for all petroleum products.
  Natural gas stocks are very much influenced by the need to build stockpiles to meet the inevitable surge in demand during the winter heating season.
  One recent study found the volatility of natural gas prices to be greater than oil prices because of the nature of the infrastructure required to deliver natural gas to consumers:

The dependence of natural gas on more inflexible sources of supply and the greater role of transportation opens the window to profiteering.  It appears that volatility in natural gas returns is more persistent than volatility in oil returns.  By itself, this result suggests that there may be a ‘larger window of profit opportunity’ for investors in natural gas than in oil….

[N]atural gas return volatility responds more to unanticipated events (e.g. supply interruptions, changes in reserves and stocks, etc.), regardless of which market they originate in… For example, a major event-causing shock will lead to an immediate increase in volatility in natural gas returns and culminate in a (relatively) prolonged period of volatility.  If prices and thus returns rise in response to volatility, there may be immediate profit opportunities in natural gas following shocks in either market.
  

The long-term trend to much lower stocks relative to demand is clear in natural gas.  Compared to the decade of 1985-1994, stocks were about 25 percent lower in the 1995-1999 period.
  During the price spikes of the new millennium, the second half of 2000 and the first half of 2001 and 2003, stocks were 40 to 50 percent lower than in the 1985-1994 period and 25 percent lower than in the 1995-1999 period.  These declines came during a period of a small increase in consumption.  The tightness in the market magnifies the impact of stockpiles.  

Senate Energy and Natural Resources Committee

Natural Gas Conference
Interstate Natural Gas Association of America
Executive Summary 

The Interstate Natural Gas Association of America (INGAA) represents the interstate and interprovincial natural gas pipeline industry in North America.  INGAA’s members transport over 90 percent of the natural gas consumed in the U.S., through a 200,000 mile pipeline network.  In addition, the association’s members include the owners of all of the existing LNG import terminals in the continental U.S., as well as the developers of several proposed new LNG terminals.

INGAA appreciates this opportunity to comment to the Committee on natural gas supply and demand.  We believe that infrastructure development is critical to lowering natural gas prices, reducing price volatility, and providing adequate supply to consuming markets.

The majority of INGAA’s legislative suggestions address improving the process for regulatory review, approval, and siting of natural gas infrastructure.  Even as the Federal Energy Regulatory Commission (FERC) has made great strides in improving its performance, the approval and siting of natural gas infrastructure has become problematic in recent years due to conflicting federal law and the ability of other federal and state agencies who administer these other statutes to delay or even halt new infrastructure development.   This situation can be addressed conclusively only by the Congress acting to ensure that there is a single coherent and comprehensive process for reviewing, approving and siting natural gas infrastructure used in interstate and foreign commerce.  Furthermore, INGAA supports the establishment of a consistent set of general procedures that apply with equal force to interstate natural gas pipelines, storage facilities, and LNG import terminals.  INGAA’s recommendations include:

· Establish FERC’s clear authority as the “lead agency” under NEPA for approving natural gas pipeline, storage and import facilities and FERC’s authority to prescribe the schedule for all Federal and State administrative proceedings commenced under the authority of Federal law.

· Requiring that the FERC administrative record be used as the exclusive record for all subsequent appeals or reviews.

· Expedited judicial review of permitting decisions related to FERC-approved natural gas projects, in which unreasonable delay or conditioning of permits is alleged.

· Prohibiting State tax policies that discriminate against interstate natural gas pipelines.
Clarifying Natural Gas Act section 3 authority for the siting of natural gas import facilities.
3.  Natural Gas Infrastructure

What legislative or regulatory policies should be implemented to encourage needed additional safe and adequate infrastructure for natural gas transmission and distribution lines and storage?
According to a July 2004 study sponsored by The INGAA Foundation, Inc., approximately $61 billion of investment in new transmission pipeline and storage will be needed between 2003 and 2020 to keep pace with demand for natural gas in North America.  The figure includes the Alaska Natural Gas Pipeline and pipeline expansions in Canada that would be needed to serve U.S. markets.  The Alaska project and Canadian expansions, however, represent less than half of this total investment; a majority of the investment will be needed for transmission pipeline systems and storage facilities in the Lower 48. 
WHAT WILL HAPPEN IF THE INFRASTRUCTURE IS NOT EXPANDED?

Inadequate natural gas infrastructure will result in both higher average natural gas prices and far greater price volatility, both of which would negatively affect consumers and the nation’s economy.  Furthermore, it is important to emphasize that, even if natural gas supplies are adequate, bottlenecks in the natural gas transportation infrastructure will cause natural gas prices to be higher and more volatile than otherwise would be the case.

The INGAA Foundation study attempted to quantify the consumer costs associated with delays in constructing necessary natural gas infrastructure.  The analysis assumed a two-year delay in all pipeline and LNG terminal construction, and estimated that the cumulative cost to consumers in the form of higher natural gas prices would be $200 billion by 2020.  Higher natural gas costs would be seen in all parts of the country.  This analysis assumed that needed infrastructure eventually would be built, albeit after a delay.  Should obstacles result in the abandonment of proposed projects, the cost to consumers would be even greater.

This is an important point for the Congress to bear in mind as it considers proposals for streamlining the approval and siting of natural gas infrastructure.  While the opponents of natural gas pipeline, storage and LNG projects may assert that the status quo (i.e., no action) is a risk free alternative, economic analysis strongly suggests otherwise.  Natural gas is a commodity that must be moved through a transportation network in order to reach consumers and, unlike other fuels, natural gas cannot practicably be transported within North America using modes of transportation other than pipelines.  If the pipeline delivery network is insufficient, all consumers will pay higher prices for natural gas and the products made using natural gas as a fuel or feedstock (e.g., plastics, fertilizers, aluminum, and electricity).  
WHAT ARE THE OBSTACLES TO INFRASTRUCTURE EXPANSION?
The Natural Gas Act (NGA) requires interstate natural gas pipelines and most storage facilities to seek approval from the Federal Energy Regulatory Commission (FERC) for new construction.  FERC overall is doing an excellent job reviewing applications for these infrastructure improvements on a timely basis.  Pursuant to the National Environmental Policy Act (NEPA), FERC coordinates with the various other federal, state and local agencies that are responsible under other laws for the numerous environmental and land-use permits that must be obtained prior to constructing a natural gas pipeline or storage facility.  Unfortunately, some federal and state agencies have chosen not to become fully engaged in the FERC NEPA process, and instead have waited until after FERC has made a determination in favor of the proposed project before beginning their work in earnest.  This greatly adds to the time required to obtain all necessary authorizations to construct such projects and increases the likelihood that such other permitting agencies will impose conditions at odds with the authorization contained in the FERC certificate of public convenience and necessity.  This disjointed process presents a tempting target for the opponents of natural gas infrastructure development and creates the opportunity for parochial concerns to trump FERC’s overall determination, made following a careful balancing of competing concerns, that the proposed project is required by the greater good.

The Natural Gas Act (NGA) empowers FERC with broad, preemptive authority in the approval and siting of natural gas facilities used in interstate commerce.  This was done in large part to prevent one state from thwarting the construction of infrastructure that meets the broader public interest for a multi-state region.  Where state law and regulations have come into conflict with the NGA, the federal courts (including the U.S. Supreme Court) have held that states are preempted in matters under the FERC’s jurisdiction.  Since the 1942 amendment of the NGA to add certificate authority to section 7, however, several federal statutes have been enacted that provide other federal agencies with the authority to issue permits required for constructing natural gas pipelines and storage facilities and, in some cases, these statutes have delegated such permitting authority to the states.  Some examples are the Coastal Zone Management Act (CZMA) and the Clean Water Act (CWA).  Although state regulatory action typically would be preempted where it conflicts with the exercise of federal authority pursuant to the NGA, state action pursuant to federally-delegated authority presents a different legal question.  Pipeline opponents, abetted by state government officials, have, in recent years, taken advantage of this situation by using the permitting authority under the CZMA and/or the CWA to frustrate pipeline projects already approved by the FERC as meeting “the public convenience and necessity.”  

This end result would appear to fly in the face of the Congressional intent to provide FERC with exclusive authority over pipeline construction approvals and the purpose of the Commerce Clause of the U.S. Constitution to preclude states from erecting barriers to interstate commerce.  It is unlikely, however, that this problem can be satisfactorily resolved by the courts, because legally the conflict is between competing federal statutes.  Only the Congress is in the position to address this growing inconsistency conclusively.

LEGISLATIVE RECOMMENDATIONS
INGAA’s recommendations deal primarily with improving and rationalizing the process for authorizing interstate pipeline, storage and importation infrastructure.  INGAA’s recommendations are as follows:

1) Clear Authority for the FERC to be the Lead Agency for NEPA, and to Establish the Schedule for all Federal and State Administrative Proceedings Commenced Pursuant to Federal Law.


For decades, it has been accepted that FERC is generally the “lead agency” for purposes of environmental reviews required under the National Environmental Policy Act (NEPA) for an interstate pipeline proposed under section 7 of the NGA.  Under FERC procedures, other federal and state agencies with relevant permitting responsibilities are solicited to review the proposed pipeline, make suggestions for mitigating environmental impacts, and reach agreement on permitting decisions.  The process is inclusive, and under a recent Memorandum of Understanding, relevant federal agencies are encouraged to work together, concurrently and cooperatively, to reach decisions in a timely manner.  


In recent years, however, some federal agencies have questioned whether FERC is really the “lead agency” for NEPA reviews, and whether there should be “co-lead agencies” instead.  Of course, this concept of a “co-lead agency” would undermine the purpose of having a “lead agency” in the first place. 


In addition, some permitting agencies, as mentioned previously, have chosen not to participate in the FERC NEPA review process, and instead to wait until after FERC makes a decision regarding approval of a project before weighing in on the permitting questions subject to their authority.  Since these permits are a necessary requirement for pipeline construction, even projects that have been approved by the FERC can be thwarted by such “last-minute” objections.  This allows a single state agency (or the regional office of a federal agency) to block the construction of a federally-approved, multi-state pipeline.


Although Congress largely would be clarifying what, until recently, was the accepted practice, a clear Congressional mandate that FERC is the lead agency for NEPA reviews relating to projects seeking authority pursuant to sections 3 and 7 of the NGA would send a powerful signal.  In addition, the FERC should be given clear authority to establish an administrative schedule for the NEPA review and associated permitting decisions by all of the relevant federal and state authorities.  This would ensure a single, coordinated and comprehensive approach for reviewing a proposed natural gas project, rather than the current duplicative and multi-layered reviews that present a tempting target for the opponents of natural gas infrastructure development, add unnecessarily to the time required to obtain all necessary authorizations to construct such projects, and increase the likelihood that such other permitting agencies will impose conditions at odds with the authorization contained in the FERC certificate of public convenience and necessity.  


It is worth clarifying what this proposal is not.  This proposal does not usurp or change federal and/or state agencies’ existing authority over the substantive issues now entrusted to them.  It would merely require that a relevant federal or state agency exercise its authority within a specific timeframe, and do so in a cooperative fashion with FERC and other agencies.  In short, states would retain their existing, federally-delegated authority under such statutes as the CZMA and the CWA.
2) Use the FERC Administrative Record as the Exclusive Record for all Subsequent Appeals or Reviews.


This proposal complements the preceding proposal and addresses two, related problems.  First, as noted, other agencies at times have “sat-out” the FERC NEPA review and then subsequently conducted their own proceedings to administer their respective permitting authorities.  Second, in connection with such proceedings, these agencies develop a separate administrative record.  

The current, fragmented process is administratively inefficient, because it duplicates a task that could be performed more efficiently and consistently through one NEPA review.  Multiple records add to the time required for obtaining all of the authorizations required to construct the pipeline and increase the likelihood that the permitting agency will base its decision on a record that is inconsistent with that assembled as part of the FERC process.  One example of such needless duplication is the administrative appeal process under the CZMA, pursuant to which the Department of Commerce has chosen to create de novo a new administrative record when reviewing appeals from consistency determinations made by state agencies.  Substantively, the current process increases the likelihood of an inconsistent result on the merits.  This process also is susceptible to manipulation by natural gas infrastructure opponents, who may choose to “sandbag” the FERC process and then “pour it on” in a state or local forum that they perceive to be more sympathetic to their views.


Two benefits would be achieved by requiring that all subsequent administrative appeals and judicial review from actions by agencies issuing permits in connection with a FERC-approved natural gas project must use the record developed during the FERC NEPA review.   First, this would expedite the processing of such permits and any subsequent appellate reviews.  Second, this would create a powerful incentive for such permitting agencies (as well as various stakeholder groups) to participate meaningfully in the FERC NEPA process in order to ensure that their views were reflected fully in the single record developed in connection with the proposed pipeline project.
3) Expedited Judicial Review of Matters Related to FERC-Approved Natural Gas Projects, in which Unreasonable Delay or Conditioning of Permits is Alleged.


This proposal complements the preceding two proposals by addressing judicial review.  Should a federal or state permitting agency acting pursuant to federal law either fail to act within a reasonable timeframe or else attach unreasonable conditions to a permit that has the effect of frustrating a FERC-approved project, there must be a clear process for timely judicial review. 


The proposed amendment would authorize expedited review by the U.S. Court of Appeals for the D.C. Circuit in these circumstances.  Should the court determine that the permitting agency was unreasonable in its denial of a permit, conditioning of a permit, or failure to act on a permit application, the court would be able to authorize the construction and operation of the pipeline as approved by the FERC and determine that all applicable federal statutory requirements had been met.

4) Prohibition of State Tax Policies that Discriminate Against Interstate Natural Gas Pipelines.


Federal law currently protects interstate rail carrier, motor carrier, and air carrier transportation property from state property taxes that unreasonably burden and discriminate against interstate commerce. Pipelines are the only mode of interstate transportation that does not enjoy this protection under federal law.


Under federal law, a state may not assess rail transportation property (49 U.S.C. §11501), motor carrier transportation property (49 U.S.C. §14502), or air carrier transportation property (49 U.S.C. §40116) at a value that has a higher ratio to the true market value of the property than the ratio that the assessed value of other commercial and industrial property in the same assessment jurisdiction has to the true market value of the other property. A state also may not levy an ad valorem 
property tax on the transportation property at a tax rate that exceeds the tax rate applicable to commercial and industrial property in the same assessment jurisdiction.


The benefit of federal protection can be easily demonstrated by observing its effect in Ohio. Currently, the tangible personal property of railroads, motor carriers, air carriers and water transportation is assessed at 25 percent of true value. The tangible personal property of natural gas pipelines is assessed at 88 percent of true value. This represents an assessment 352 percent greater than other modes of transportation. 


With federal protection similar to that enjoyed by other modes of transportation, interstate natural gas pipelines would be authorized to bring an action challenging such discrimination in federal court. A showing of competition would not be required. The proof required would be that other commercial and industrial taxpayers are assessed at a lower rate.
Senate Energy and Natural Resources Committee

Natural Gas Conference
Interstate Oil and Gas Compact Commission 

Executive Summary.  
There is a two-word answer to our present natural gas crisis - increased supply.  Increasing domestic supplies of natural gas has a myriad of components.  Many of these components will be addressed in the pages that follow and include such issues such as access to federal lands, federally funded research and development, tax incentives, energy education, manpower shortages in producing states and the importance of marginal or “stripper” natural gas wells.  The positions advocated herein by the Interstate Oil and Gas Compact Commission (IOGCC) rest upon a foundation of decades of IOGCC resolutions and publications, many of which are attached for reference.  
The member states of the IOGCC produce more than 99% of the oil and natural gas produced onshore in the United States.  Formed in 1935, the IOGCC is a congressionally ratified interstate compact.  As an organization, the IOGCC is the nation’s leading advocate for conservation and wise development of domestic petroleum resources.  The organization includes 30 member and 7 associate states.  The mission of the IOGCC is two-fold: to conserve our nation’s oil and gas resources and to protect human health and the environment.  Always chaired by a Governor, our Chairman in 2005 is Governor Murkowski of Alaska.

The states of the IOGCC believe that all of America would benefit from increased domestic production of our nation’s natural gas resources.  Partly because of the economic significance of natural gas to our producing states’ economies, natural gas producing states have spent a lot of time thinking about natural gas supply and how best to encourage additional production.  However, states that have no natural gas production – consuming states – should be just as concerned with supply and the encouragement of additional domestic production in its myriad of forms.  The fundamental interests of producing and consuming states are fundamentally the same -- we all need a supply of natural gas adequate to heat our homes and otherwise power our economy at stable and reasonable prices.    

All of America benefits from a steady supply of natural gas at reasonable prices.  While imports of natural gas from Canada are an important source of natural gas, 85% of the natural gas our country consumes is produced domestically.  Thus, all of us, whether from primarily consuming or producing states, should recognize that it is in all of our interests to expand our domestic production base.  Solutions to America’s natural gas crisis will be easy, but the crisis can be solved if America works together to address these and other issues of mutual interest.

The IOGCC would be pleased to participate in the Senate Energy and Natural Resources Committee Natural Gas Conference on January 24, 2005.

3. Natural Gas Infrastructure.  What legislative or regulatory policies should be implemented to encourage needed additional safe and adequate infrastructure for natural gas transmission and distribution lines and storage? 

In early 2000, the National Association of Regulatory Utility Commissioners (NARUC) Committee on Gas and the Interstate Oil and Gas Compact Commission Legal and Regulatory Committee formed a work group to address regulatory challenges of substantial expansion to the U.S. natural gas pipeline system.  In July 2001, this work group issues a Final Report.  The work group found that the current natural gas infrastructure was not planned to meet the expected rate of natural gas consumption growth which the nation will see in the next decade, particularly demand driven by needs in electric power generation.  More than 90 percent of all planned new power generation in the United States will be fueled by natural gas.  Almost all small, supplemental back-up generating units (such as those used by hospitals and schools) are powered by natural gas.  Natural gas demand has been well documented by a 1999 National Petroleum Council (NPC) report that spurred creation of the work group. 

One of the key challenges to energy availability is an adequate natural gas pipeline and distribution system to provide an ever-increasing gas demand across the country.  The NPC report estimates over 38,000 miles of new transmission lines will be needed, as well as 263,000 miles of new distribution lines.  That much pipeline will require the attention of every state, and many regulatory bodies within the states.  It will require the attention of the Federal Energy Regulatory Commission (FERC), the Bureau of Land Management (BLM), the U.S. Forest Service and many other federal entities. 

The work group found pipeline siting controlled by a variety of state and local government offices, as well as by the federal government.  In terms of permit volume, the bulk of individual permits, required for infrastructure expansion, are state and local.  State and local regulations are not only necessary, but add an element of local oversight which is critical to a project being reviewed with the unique interests of the state or locality at the forefront.  However, only a few states have effective coordination of the natural gas pipeline permitting process while state and local regulatory steps can add many months – and sometimes years – to building a pipeline. 

State and local regulation is perhaps the most effective level of regulation because it rests closest to the public being served.  However, state and local regulation is sometimes duplicative both between levels of government and between different state agencies, and for interstate pipelines must take federal requirements into consideration. 

Specific Recommendations of the IOGCC-NARUC Pipeline Work Group included:

1. Every governor should establish within the office of governor a coordinating effort to organize and expedite the activities of all state and local natural gas permitting entities.  The purpose of the coordination would be to monitor the process and encourage prompt consideration, while eliminating duplication of effort.  This coordinating effort will not be a new level of regulation, but will draw upon the expertise of the appropriate state agencies.  The coordinating effort will insure all data needed are provided by the applicant in a timely fashion and will facilitate sharing of information and experts among state and federal agencies, and with local government. 

2. States should decide, prior to beginning a natural gas pipeline siting process, what information they need to collect and communicate that information to the general public and to the pipeline.  States should identify all of the participants in the permitting process and coordinate regulatory roles, to the goal of processing information only once.  States should consider naming a lead agency that would have the authority to monitor processing schedules within existing regulatory requirements. 

3. Every state economic development office (Commerce Department) should be involved with the coordination effort and recommend actions to streamline the process.

4. States should work with the federal government to conduct regional needs and pipeline/utility corridor identification.  This federal-state coordination is endorsed in Executive Order 13212, issued May 18, in which President Bush created a federal interagency task force charged with “…setting up appropriate mechanisms to coordinate federal, state, tribal and local permitting in geographic areas where increased permitting activity is expected.”

5. States should consider a special task force of state environmental experts to focus and coordinate all environmental issues stemming from the proposed pipeline.  When time-sensitive issues arise, the governors need a plan for reaction, which would be coordinated with federal entities where appropriate.  This is recognized in the National Energy Policy released in May by the Bush Administration which recommends that “…the President direct agencies to continue their interagency efforts to improve pipeline safety and expedite pipeline permitting in an environmentally sound manner and encourage the Federal Energy Regulatory Commission to consider improvements in the regulatory process governing approval of interstate natural gas pipeline projects.” 

6. States should encourage research spending, including government, university and pipeline spending, to continue the development of pipeline installation techniques to disturb less surface, complete the installation more quickly and enhance safety. 

7. States should undertake a comprehensive review of policies, procedures and regulations for the siting and installation of natural gas pipelines to determine how to eliminate duplication, reduce the cost and time of review, without any compromise to state regulatory oversight. 

8. States should be a partner in FERC pipeline pre-filing citizen meetings, and consider developing similar citizen meetings for intrastate projects.  Stakeholder notification and involvement in the process must be adequate to evaluate their interests. 

9. States should encourage public education and outreach on the part of the pipeline. Pipelines, and states, should exchange innovative and high quality effective public outreach techniques, including informing the public about economic development and human needs issues as they link to new natural gas infrastructure requirements. Such public education should include adequate information about steps taken to ensure public safety, details of construction and contingency plans (i.e. what happens when it rains for a week in the middle of construction?), and information about the direct benefits of the project. 
10. States should consider developing a model for clear and accessible state and local regulations governing the siting of natural gas pipelines.

Senate Energy and Natural Resources Committee

Natural Gas Conference
Louisiana Department of Natural Resources 

Executive Summary


We stress that it is long past time for the nation to act to implement effective changes in national energy policy, rather than continue to respond to crises and outside forces.  Definitive actions can be taken now to effect immediate, near term, and long term positive changes in the energy supply in this country.  

Natural gas supply and demand are complex issues that are intertwined with all other energy production, supply, price, and demand issues of the U.S.  However well intentioned, fragmented energy policies and regulatory actions of the past have exacerbated either price increases or supply shortages.  It is essential to view all energy exploration, production, and use as a sum of all of the parts, rather than as independent components.  Additionally, just as the U.S. economy is not independent of the world economy, U.S. energy supply is increasingly subject to energy supply and demand responses in the rest of the world.  As foreign liquified natural gas is imported into this country, the nation’s natural gas supply is transitioning from a North American supply market to a world supply situation, as already has occurred with crude oil.  New policies are needed to address this new natural gas future.  It is imperative that new policy development be based explicitly on an appreciation of this new world energy market

We should be equally concerned with sustaining the existing exploration and production.  Nearly all of the current domestic offshore production of oil and gas occurs in the Central and Western Gulf of Mexico and Alaska.  We believe that the producing states should receive a share of the revenue produced, in order to ensure that the extensive infrastructure needed to support the production, transportation, and use is available.

The issues have been debated, analyzed, and dissected enough.  More studies and research will enhance the future options, but there is plenty that can and should be done.  The attached comments provide a range of suggestions that can be acted on now.  For the benefit of our nation and our children, the State of Louisiana strongly urges the Congress and the Administration to delay no longer and act now
3. Natural Gas Infrastructure
What legislative or regulatory policies should be implemented to encourage needed additional safe and adequate infrastructure for natural gas transmission and distribution lines and storage?
· ADVANCE \d 4Louisiana is one of only five coastal states allowing new exploration and production of offshore oil and gas.  Currently, nearly 34% of the nation’s natural gas supply, and over 29% of the nation’s crude oil supply, is produced in Louisiana, produced offshore of Louisiana, or moves through the state of Louisiana, and is connected to nearly 50% of U.S. refining capacity.  Louisiana is proud to contribute to the energy needs of the nation, but there are significant costs which go along with the national benefits we provide.  Offshore exploration, production, and transportation impose severe demands on Louisiana’s onshore infrastructure and coastal communities.  The pipelines, canals, and other features are contributing to the loss of about 25 square miles of coastal wetlands per year.  Despite the fact that more than $7.5 billion (2001 data) in offshore revenue went to the Federal treasury, the coastal producing states received only a fraction of a percent of the billions of dollars produced off our shores.  To sustain existing production, it is critical that the states receive a larger share of the revenues to construct and maintain onshore infrastructure and to compensate for the other costs, such as our land-loss problem in Louisiana.
· An example of infrastructure deterioration is erosion in the coast zone is beginning to expose pipelines that were buried.  This was dramatically highlighted by the effects of recent hurricanes in the Gulf. 

· Louisiana has considerable infrastructure to support the development and transportation of natural gas resources from its producing area and LNG regasification facilities to consuming markets.  However, the continued development of transportation and storage facilities, as well as the maintenance of existing facilities, should continue to be monitored closely. 

· Investment tax credits for large infrastructure projects supporting the development and transportation of new natural gas resources should be considered.  Of special interest is the continued development of natural gas storage as well as potential processing of relatively rich gas from other parts of the world that arrive on the Gulf Coast as LNG.  

· Encourage the development of hydrogen infrastructure – particularly in regions like the Gulf Coast that already support: (1) a large number of hydrogen producers; (2) and large number of hydrogen users (i.e., refineries); and (3) the most extensive hydrogen pipeline system in North America.

· State Regulator – Public Service Commission policies – It is not economically viable to control the price or supply of energy through regulation.  State regulators need to be encouraged to adopt incentive-based fuel procurement practices that reward utilities for outstanding performance, and penalize them for substandard performance.  The definition of performance can go beyond simply “least cost” and could/should include the reduction of volatility on end users.

· Encourage states to consider utility (power and gas) longer term contracting issues with LNG regasification facilities.

· Encourage investment in the energy producing sector in general.
· Consider the mandatory retirement of all natural gas and oil-fired steam generation facilities with “excessive” heat rates.  Exceptions can be provided for reliability (i.e., must-run units needed for regulation and voltage support, etc.).
· Support FERC’s actions regarding the development of independent regional transmission organizations (“RTOs”), particularly in the southeast.  The development of RTOs will allow for more efficient and seamless power generation, and provide market signals for the retirement of old, inefficient natural gas and oil-fired steam generation facilities.
· Encourage the continued development of more competitive wholesale power and gas markets and institutions.  This includes allowing larger energy users to select their energy providers on the basis of the most efficient use of natural gas.
· There are infrastructure age issues. Production in Louisiana, Texas and some other states has been going on for 100 years, and a large portion is approaching 50 plus years old.  Federal safety and integrity rules are now affecting whether infrastructure stays in use. 

· The deregulation of the pipeline industry, coupled with the burden of new federal requirements, has created a situation where it is now sometimes uneconomical for pipeline companies to transport crude oil or natural gas production in some areas of the country.  Federal actions that result in the stranding of hydrocarbon production need to be revisited, and policies should be enacted to make sure production gets into the marketplace. 
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This submission is made on behalf of Pine Prairie Energy Center, LLC (a Sempra Energy Trading project), EnCana Gas Storage Inc., and eCORP, LLC, (the "Independent Storage Group"), collectively the largest and most active developers and operators of natural gas storage facilities in North America, whose operations are independent of the transmission or distribution systems to which they interconnect.

In these remarks, the Independent Storage Group will focus on the extension of a recently-expired tax benefit and on reforms unique to natural gas storage.  Extending the "bonus depreciation" rules and adopting the reforms outlined herein would help site incremental storage infrastructure by addressing the principal barriers that currently inhibit investment.

The increase in North American demand for natural gas - and the changing profile of that demand – certainly mandates policies be adopted that will secure long-term access to natural gas supplies.  However, the most immediate and compelling issue is ensuring that during periods of peak demand, today’s gas supply can find its way to market – a challenge which can only be met by building a more flexible and responsive gas delivery system.  Natural gas storage can contribute by making the delivery system more efficient and reliable and, by making extra supplies of gas available during periods of peak demand, storage can help reduce gas price volatility.  

Increased natural gas transportation and storage capacity would bring benefits to all participants in the natural gas market, from producers to individual consumers.  However, a natural gas storage facility, unlike other segments of the gas delivery system, requires a substantial up-front investment in cushion gas which, at today’s natural gas prices, can equal up to 50% of the total capital required to put a reservoir storage facility into service.  Furthermore, current federal tax regulations do not allow cushion gas to be depreciated, and generally require qualified storage plant be depreciated over 15 years.  In a word, at prevailing gas prices, new storage development costs are becoming prohibitive.  The result is that while several new natural gas storage facilities have been announced, few are being put into service.  

The Independent Storage Group encourages reform to modify the current rules that govern tax depreciation treatment of natural gas storage capital.  Those reforms will serve to facilitate investment in incremental storage capacity. 

3. Natural Gas Infrastructure -- What legislative or regulatory policies should be implemented to encourage needed additional safe and adequate infrastructure for natural gas transmission and distribution lines and storage?

Increased storage capacity benefits all participants in the natural gas market, from producers to individual consumers.  However, current federal tax regulations do not allow cushion gas to be depreciated, and generally require all storage plant capital to be depreciated over 15 years.  Given the large escalation in natural gas prices and steel prices, new storage development costs are becoming prohibitive.  The result is that while several new natural gas storage facilities have been announced, few of these facilities are being put into service.  The Independent Storage Group encourages reform to modify the current tax depreciation treatment of natural gas storage capital to encourage investment in incremental storage capacity.

Gas Supply, Demand and Deliverability

· Gas supply shows little seasonality while gas demand is becoming increasingly weather dependent and price-insensitive.  Industrial use of natural gas is in decline as petrochemical, fertilizer and other industries are being forced to re-locate off-continent to jurisdictions where gas is less expensive.

· This new gas demand profile challenges the upper limit of existing delivery infrastructure during periods of peak demand.

· Price-insensitive (inelastic) gas demand to heat homes and generate power, unless met with deliverable supply, leads to extreme price volatility.  Twelve months ago we saw $70 gas in Boston!

· Industry data show an increasing reliance on storage withdrawals to support peak heating demand.  Figure 1 charts withdrawals from storage per heating degree day in the Consuming East and clearly demonstrates the increasing reliance on storage withdrawals to meet peak heating demands in that region.

· Securing new gas supply is an important, mid-term concern.  Ensuring deliverability of  today’s gas supply is the most compelling near-term issue.

· Additional high-cycling storage capacity can make a significant contribution in meeting peak demand, while bringing systemic benefits to all participants in the natural gas market, from producers to individual consumers.
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Benefits of Natural Gas Storage

With storage, any transmission or distribution system is more efficient: 

· When demand is slack, gas flows over the transmission system from supply areas to be injected into storage

· When demand peaks, gas is withdrawn from storage and supplements flowing gas, dampening price volatility

With storage, gas demand is more easily met:

· Gas is injected into storage when demand is slack and subsequently withdrawn during periods of peak demand

· Storage allows more flowing supply during periods of peak demand, resulting in less competition for gas and reduced price volatility. 

All participants in the gas market benefit when storage is attached to a natural gas delivery system.  As demonstrated in the Independent Storage Group’s response to Question 2 above, if storage is situated so as to serve LNG facilities, it can enhance the efficiencies and reduce the risk borne by the LNG facility developer.  In the same fashion, storage can facilitate the efficient development and utilization of new high-cost pipeline projects, such as those proposed to move gas from Alaska and from the US Rockies.

Existing Storage vs. Greenfield Development
Existing storage facilities have advantages that new 'greenfield' projects do not enjoy.  For example, an existing facility may have an established and captive customer base, ongoing cash-flow, and mature, heavily depreciated capital assets.  However, these advantages are small compared to the fact that the existing facility will likely have purchased its "cushion gas" a number of years ago, long before wellhead prices rose above the $2 - $3 range. 

Figure 2 shows storage capacity additions over the last several decades compared to prevailing gas pricing.  It is readily apparent from Figure 2 that the pace of storage growth has flattened in recent years and that the majority of storage capacity was commissioned even prior to the period shown.

The advantages typically enjoyed by existing storage facilities serve to discourage investment in new storage facilities, even though such investment will benefit all gas market participants. The enhanced tax depreciation proposals advanced by the Independent Storage Group (see Issue 6 "Tax Incentives") would incent incremental investment by addressing this issue. 
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Cushion Gas and Working Gas
Storage developers are familiar with the terms "cushion gas" and "working gas."

· Cushion gas is natural gas that is injected into an underground storage reservoir or salt cavern to provide the pressure support necessary to allow withdrawals of working gas. 

· Working gas is natural gas owned by a customer (inventory) that is injected into, stored, and later withdrawn from the storage facility (cycled) one or more times a year.

· Cushion gas does not cycle:  it remains in the reservoir or salt cavern and is withdrawn only if the storage project is taken out of service.  From both an investment and plant operations perspective, is viewed in a manner similar to other plant capital such as compressors, dehydration equipment, pipelines and well costs.  

· While a modern storage facility may require relatively less cushion gas, that which is required must be bought at the price prevailing in the gas market.  

· At today’s prices, the cost of cushion gas typically represents up to 50% of the costs of a modern reservoir-based gas storage facility.  If a similar facility were put into service 25 years ago, cushion gas would have represented only a small fraction of its capital cost.

Senate Energy and Natural Resources Committee
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FERC
Executive Summary 

The items that appear below represent the issues or themes that should appear in any natural gas bill proposed in the new Congress.  These items can be divided into two broad areas – infrastructure and market rules and oversight.  Specifically, we propose that Congress enhance the development of our nation’s natural gas infrastructure by removing any doubt about the Federal Energy Regulatory Commission’s (FERC) exclusive jurisdiction over the siting of onshore LNG import facilities in state waters; authorizing eminent domain for such facilities; and streamlining the review process by providing for a single Federal record.  Furthermore, we propose that Congress enhance FERC’s authority to discipline and correct harmful behavior by providing for or increasing civil penalty authority under FERC’s natural gas statutes.
3.  Natural Gas Infrastructure

What legislative or regulatory policies should be implemented to encourage needed additional safe and adequate infrastructure for natural gas transmission and distribution lines and storage?

The following recommendations would rationalize the siting process for approving natural gas infrastructure including LNG terminals and related facilities, interstate pipelines and storage in order to meet the increasing demands of customers.  

 
        Section 3 of the Natural Gas Act (NGA) should be modified to make clear  and unambiguous that the Federal Energy Regulatory Commission (FERC) has exclusive authority to site liquefied natural gas (LNG) terminals onshore and in state waters and the facilities that deliver gas from the LNG terminals.

 
        Section 3 of the NGA should be amended to grant the right of eminent domain to FERC authorizations issued thereunder.  This authority would remove a possible obstacle to the timely construction of needed LNG facilities.
 
        The NGA should be modified to make FERC the lead agency for the National Environmental Policy Act (NEPA) review for any natural gas infrastructure project and for the development of the record necessary for all Federal and state administered actions under Federal law.  Accordingly, taking into account other agencies’ statutory deadlines, FERC would set the schedule for such action to ensure concurrent consideration for timely decisionmaking.  The other agencies would have to act within that schedule or their approval would be conclusively presumed.  Also, FERC would develop a single NEPA document by consolidating the environmental review of all Federal and state agencies to prevent duplicative efforts and sequential decisionmaking.  Review of all decisions of Federal and state agencies administering Federal law should be available immediately in a single U.S. Court of Appeals to avoid fragmented, multi-layered administrative and judicial review that could unduly delay a final decision on the project.  
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EnCana Gas Storage

By plotting reported regional weekly storage draws, against the heating degree days experienced the same week in that region, we can examine the relationship.



This data (consuming east, 2002/03) shows a very high correlation in the winter months.  



Correlation in the summer months is not as strong, and basically non-existent in the shoulders.
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