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Presently before this Court are cross notions for summary
j udgnent between the parties, Plaintiffs J. Stephen Wodsi de,
Esg. and Rebecca R Wodsi de, and Defendant the School District
of Phil adel phia Board of Education. For the reasons that foll ow,
the Court will grant in part and deny in part Plaintiffs’ notion
for summary judgnent and will grant in part and deny in part
Defendant’s notion for summary judgnent.

BACKGROUND

This action arises fromPlaintiffs’ attenpt to recover
attorney’s fees and costs pursuant to the Individuals wth
Disabilities Education Act, 20 U S.C. 88 1400, et seq. (the
“I'DEA”), in connection with Plaintiff J. Stephen Wodside’'s
representation of his son, Henry, at an admi nistrative due
process hearing convened under the I DEA. The | DEA nandates that
a state receiving federal funds for the education of handi capped

children must provide these children with a “free appropriate
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public education.” 20 U S.C. 8§ 1412 (a). A “‘free appropriate
publ i c education’ consists of educational instruction designed to
nmeet the uni que needs of the handi capped child, supported by such
services as are necessary to permt the child ‘to benefit’ from

the instruction.” Board of Education v. Row ey, 458 U S. 176,

188-89 (1982).
The ‘centerpiece’ of the IDEA s education delivery system
for disabled children is the Individualized Education Program

(“I'EP”). Honig v. Doe, 484 U.S. 305, 311 (1988). *“The IEP

consists of a detailed witten statenent arrived at by a nmulti-
disciplinary team summari zing the child s abilities, outlining
the goals for the child s education and specifying the services

the child will receive.” (berti v. Board of Educ., 995 F.2d 1204,

1213 n. 16 (3d Gr. 1993). The IDEA requires a school to have in
effect an | EP for each eligible handi capped child and to review
that plan on an annual basis to determ ne whether revisions are
needed. 20 U.S.C. 88 1414 (d)(2)(A), 1414 (d)(4)(A). The

handi capped child s | EP nust be “reasonably cal cul ated to enable
the child to receive educational benefit.” Rowey, 458 U S. at
207. The IEP nust be “likely to produce progress, not regression

or trivial educational advancenent.” Board of Education v.

D anmond, 808 F.2d 987, 991 (3d Cir. 1986). The School District
has the burden of proving that a child s IEP is appropriate.

Carlisle Area Sch. Dist. v. Scott P., 62 F.3d 520, 533 (3d GCr.




1995) .

In addition to the substantive rights the | DEA provides, the
| DEA al so provides extensive procedural protections for the
enforcenent of the rights conferred on disabled children. These
protections include: participation of parents in the devel opnent
of the IEP, the right to review all relevant school records, and
‘an opportunity to participate in neetings with respect to any
matter relating to the identification, evaluation, and
educati onal placenent of the child, and the provision of a free
appropriate education to such child, and to obtain an i ndependent
educati onal evaluation of the child.” 20 U S.C § 14115 (b)(1).
The I DEA also affords the right to an inpartial due process
adm ni strative hearing, 20 U S.C. 8§ 1415 (f)(1), to be conducted
in accordance with state | aw.

Under the |IDEA, any party disagreeing with the decision at
the adm nistrative I evel may then bring an action in federal
district court. 20 U S.C. 8§ 1415 (i)(2)(A . The IDEA also
provides that “in any action or proceedi ng brought under this
subsection, the court, in its discretion, may award reasonabl e
attorneys’ fees as part of the costs to the parents of a child
wWth a disability who is the prevailing party.” 20 U S.C. § 1415
(1)(3)(B). Plaintiffs seek attorney’s fees under this section
for work done by J. Stephen Wodside, Esqg. for his son at the

adm ni strative hearing.



The issue as to whether a disabled child who successfully
procured relief in an adm nistrative hearing can bring an action
in federal court solely for the attorney’s fees incurred in the
adm ni strative proceedi ng has been faced by several courts. In

Bur pee v. Manchester School District, 661 F.Supp. 731 (D.N.H

1987), the court after an analysis of the statute and its

| egislative history, concluded that it could award attorney fees
for success at the admnistrative level. “[T]he clear |anguage
of the statute and the |legislative history thereof mandate a
ruling that where parents or guardi ans of a handi capped child are
successful at the admnistrative |level of a proceeding under [the
| DEA], they may apply to the Court for an award of attorney

fees.” 1d. at 733. See also E.P. by P.Q v. Union County Reqg.

High Sch. D. 1, 741 F.Supp. 1144, 1148 (D.N. J. 1989) (hol di ng

prevailing parents under the | DEA may bring an i ndependent action
in federal court for attorney fees for work done at the

adm nistrative level); Any F. v. Brandyw ne Heights Area School

District, Gv.No. 95-1867, 1997 W. 672627 at *11 (E.D. Pa. Cct.
30, 1997).

A review of this caselaw as well as the text and |egislative
history of the IDEA nmake it apparent that this Court does have
jurisdiction of this action. As has heretofore been stated,
Plaintiffs, pursuant to subsection 1415 (i)(3)(B), filed an

action with this Court seeking attorney’s fees and costs arising



from St ephen Wodside’s representation of his son at a due
process hearing held in accordance with 20 U . S.C. 8§ 1415 (f)(1).
Both parties now nove for summary judgnent. Because the nmateri al
facts of this case are uncontested by the parties, the Court

agrees that this matter is appropriate for summary judgnent.

FACTS

Robert Henry Wodsi de, (“Henry”) was born January 28, 1993.
Henry has been di agnosed with a chronosomal disorder, Klinefelter
Syndrone, which causes speech and | anguage del ays, notor planning
difficulties, hypotonia, and an overall delay in nuscle
devel opnent resulting in physical weakness. These disabilities
make himeligible for educational and rel ated services under the
| DEA. Henry entered the Thomas Hol ne School, a public school in
t he Phil adel phia School District, in Septenber 1998 after
spendi ng the previous year participating in a pre-school program
at Kencrest School. At Kencrest, Henry received a specia
educati onal program consisting of early intervention services
focussi ng on speech and | anguage therapy, as well as occupati onal
therapy (“Or”) and physical therapy (“PT").

Upon Henry’'s transition fromearly intervention at Kencrest
to kindergarten for the 1998-99 year at Hol ne, several areas of
di sagreenent arose between the Wodsi des and the District

regarding the | evel of services prescribed for Henry.



Specifically, the Wodsi des took issue with the frequency,
duration, and service delivery node of OT and PT services as
proposed in the June, 1998 IEP. The June | EP set down a conbi ned
| evel of OI/PT services at two tinmes per week, for five school
weeks only. This was based upon the District’s nedical
prescription for 10 to 20 sessions of conbined PT and OT
services. The Wodsides clained that the June | EP violated the

| DEA because it was derived solely fromone evaluation by a
District physician, Dr. Vaidya. Dissatisfied with the June | EP

t he Whodsi des requested a due process hearing on the O and PT
issues. In their letter requesting a due process hearing, the
Wbodsi des conpl ained: (1) the frequency and duration of Ol and PT
services recommended by the District was “grossly inadequate”,

(2) they were not given adequate notice of the District’s refusal
to provide requested OT and PT services, (3) Ol and PT are two
“distinct disciplines” which should be addressed and prescri bed
separately, (4) the nedical evaluation by the D strict negl ected
to address several issues which would affect the physical
educati on conponent of Henry's academ c program (5) the District
“failed and refused to give due consideration to all tests,
records, independent evaluations, |EP team nenbers’ eval uations
and recomrendati ons, and parents’ eval uations and reconmendati ons
for occupational and physical therapy” in fornulating the |IEP

The Whodsi des then requested that Henry be given 1 hour of OT per



week and 1 hour of PT per week until June, 1999. (Pl.’s Mt. EX.
Dp 1-3).

Thereafter, on Septenber 11, 1998, a due process hearing
comenced under the | DEA for the purpose of considering the
appropriate level of PT and OT services for Henry and to address
the procedural violations of the | DEA alleged by the Wodsi des.
Si x additional sessions of the due process hearing took place
t hroughout the Fall of 1998. At each session Stephen Wodsi de,
Esqg. represented his son.

On Decenber 27, 1998, the hearing officer, Dr. Dorothy J.

O Shea, issued her decision and order. Dr. O Shea’ s deci sion
concluded that the District unlawfully relied upon a single
criterion, its conbined OT and PT nedical evaluation, in
determning Henry’s IEP. (Pl.’s Ex. Cat 17). Dr. O Shea found
that the District’s nedical evaluation failed to address major
probl ens affecting Henry’'s “coordi nation and conpl eti on of

physi cal tasks and | ower body requirenents, especially pertaining
to educational skills necessary at the Kindergarten |evel.”
(Pl.”s Ex. Cat 18). Dr. O Shea concluded that this failure |led
to a deficient | EP, because it failed to consider recomendations
fromthe parents, Kencrest personnel, and outside evaluators
famliar with Henry’s OT and PT needs. Dr. O Shea al so concl uded
that the District did not fulfill its obligation to assure

Henry’s snooth transition fromearly intervention services at



Kencrest to kindergarten in the District. “The District’s |ack
of coordination and support jeopardized Henry’s transition
process.” (Pl.’s Ex. Cat 19). Dr. O Shea then ordered the
District to “specify and separate” Henry’'s OI and PT services and
to anmend the June | EP to provide one hour per week of OT to
consi st of 3/4 hours individual and 1/4 hour teacher-therapi st
consultation. (Pl.’s Ex. Cat 24). Henry’'s June | EP was al so
ordered anended to provide one hour per week of PT “to include
adapti ve physical education , teacher/therapists- consultations,
and i ndividual assistance as Henry requires.” (Pl.’s Ex. C at

25). In addition, the | EP was ordered anended to provide for the
continuation of OI and PT services at the same |level until June
30, 1999. Finally, the district was ordered to assure in witing
that Henry’'s future IEPs would be in conformty to the | aw

Dl SCUSSI ON

St ephen Whodside, Esq. clains that he is entitled to
attorney’s fees under the fee-shifting provision of the | DEA
whi ch states:

In any action or proceedi ng brought under this section,

the court, in its discretion, may award reasonabl e

attorneys’ fees as part of the costs to the parents of

a child with a disability who is the prevailing party.
20 U.S.C. 8 1415 (i)(3)(B)

A Plaintiff prevails when “actual relief on the merits of his

claimmaterially alters the legal relationship between the

parties by nodifying the defendant’s behavior in a way that
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directly benefits the plaintiff.” D.R v. East Brunswi ck Bd. O

Educ., 109 F. 3d 896, 902 (3d G r. 1997). See al so Weeler v.

Towanda Area Sch. Dist., 950 F.3d 128, 131 (3d Cr. 1991)

(plaintiffs are considered prevailing party if they succeeded on
“any significant issue in the litigation which achi eves sone of
the benefit the parties sought in bringing suit.”). The
Wbodsi des requested a due process hearing to contest the
frequency and duration as well as the service delivery node of
the O and PT services proposed for Henry in the June, 1998 | EP
As a result of the clains raised by the Wodsi des at the due
process hearing, the District was ordered to do several things
which directly benefited Henry. Nanely, the District was ordered
to anmend the IEP to provide one hour each per week of separate OT
and PT services, precisely the relief requested by the Wodsi des.
Thus, Plaintiffs nust be considered prevailing parties.

It does not follow, however, that Stephen Wodside, Esq. is
entitled to attorney’s fees for the work he perfornmed on behal f

of his son at the admnistrative hearing. In Kay v. Ehrler, 499

U S 432 (1991), the Suprene Court, in a unani nous opinion, held
that an attorney who represents hinself in a successful civil
rights action is not entitled to attorney’s fees under section
1988. |1d. at 438. The Court concluded that the primary purpose
of section 1988 was to enable plaintiffs to obtain the assistance

of capable attorneys to vindicate their rights. |1d. at 436. The



Court held that “a rule that authorizes awards of counsel fees to
pro se litigants--even if imted to those who are nenbers of the
bar--woul d create a disincentive to enploy counsel whenever such
a plaintiff considered hinself conpetent to litigate on his own
behal f.” 1d. at 438.

Courts in the Third CGrcuit have used the reasoning of Kay
to deny fees to pro se attorneys under other fee shifting

statutes as well. In Peoples v. N x, No. 93-5892, 1994 W. 423856

(E.D. Pa. Aug. 11, 1994), Judge WAl dman pointed out in a footnote
that pro se attorney litigants were not entitled to attorney’s

fees under federal fee shifting statutes. See also Marks v.

Stinson, No. 93-6157, 1994 W. 396417 (E.D. Pa. July 21, 1994)
(holding pro se attorney not entitled to attorney fees under
section 1988).

In Collinsgru v. Palnyra Board of Education, 161 F.3d 225,

227 (3d Cr. 1998), the Third Grcuit held that non-attorney
parents are not enpowered by the IDEA to institute w thout
counsel an action in federal court. The court rejected the
parents’ contention that they were entitled to represent their
child pro se in the district court. “In the |IDEA Congress
expressly provided that parents were entitled to represent their
child in adm nistrative proceedings. That it did not also carve
out an exception to permt parents to represent their child in

federal proceedi ng suggests that Congress only intended to | et
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parents represent their children in adm nistrative proceedi ngs.”
Id. at 232. In the case at bar, Stephen Wodsi de, Esq. argues
t hat because his representation of his child cannot be consi dered

pro se representation under Collinsgru, he is thus entitled to

attorney’s fees. The issue of whether an attorney-parent is
entitled to attorney’s fees for representation of his child under
the | DEA has not yet been decided in the Third Crcuit. However,
the reasoning of courts interpreting this issue in other
jurisdictions, as well as the reasoning of the Suprene Court in
Kay, makes it clear that Stephen Wodside is not entitled to
attorney’s fees under the |IDEA for the representation he provided
for his son at the adm nistrative hearing.

In Doe v. Board of Education of Baltinmre County, 165 F. 3d

260, (4th Gir. 1998), cert. denied, 119 S.Ct. 2049 (1999), the

Fourth Grcuit affirmed the district court’s denial of attorney’s
fees for services perforned by an attorney-parent for his child
in adm ni strative proceedi ngs convened under the | DEA. Al though
the Doe Court rejected the argunent that the parent-attorney was
acting pro se in pursuing his son's IDEA claim the court found
that the Suprene Court’s reasoning in Kay neverthel ess had
significant relevance. The Doe court thus invoked the speci al

ci rcunst ances doctrine to bar an award of attorney’'s fees for
services performed by an attorney-parent during a proceedi ng

under the | DEA. |d. at 265.
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O her courts considering the issue have cone to simlar

concl usi ons. In Mller v. West Lafayette Community School

Corporation, 665 N E.2d 905 (Ind. 1996), the Indiana Suprene

Court held that the IDEA's fee-shifting provision did not permt
an award of attorney’s fees to an attorney-parent for successful
wor k done on behalf of his child at an | DEA adm ni strative

hearing. Id. at 907. Simlarly, in Rappaport v. Vance, 812

F. Supp. 609 (D. Ml. 1993), the Court held that an attorney who
represented his daughter in | DEA proceedi ngs was not entitled to
attorney’s fees. 1d. at 612. The Court noted that “attorney’s
fee awards in general provide litigants with access to | egal
expertise they would not nornmally have. Since [plaintiff] is a
| awyer, such a provisionis not as critical.” 1d. at 611

The policy considerations reflected in these various cases
further warrant against an award of attorney’s fees in the case
at bar. As noted by the Suprene Court in Kay, Congress’s goal in
enacting fee-shifting statutes- to encourage the successful
prosecution of nmeritorious clains- is better served by a rule
that gives an incentive to hire independent counsel in such
cases. |d. at 437. As the Doe court pointed out |oving parents
can al ways be counted on to protect the rights of their children
regardl ess of the existence of a statutory financial award for
doing so. 1d. at 264.

St ephen Whodsi de, Esqg. obtai ned successful results for his
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son. This Court, however, has found no evidence that Congress,
in enacting the IDEA, intended that a parent who is an attorney
and who represented his son in an adm ni strative proceedi ng
convened under the |IDEA, should be entitled to cone into federal
court and obtain a fee for the representati on he has personally
provided to his son in that adm nistrative proceeding. As
her et of ore pointed out, section 1415 (i)(3)(B) of the |DEA makes
clear that the court may award reasonable attorney fees “in its
discretion.” In the exercise of its discretion, this Court wll
deny Stephen Wodside, Esq.’s claimfor attorney’ s fees and grant
Defendant’s notion for summary judgnent with respect to this

i ssue.

Plaintiffs also claimthat they are entitled to costs in
connection with the fee of Plaintiffs’ expert, Carol e-Samango
Sprouse, Ed.D., who testified as to the need for Henry’'s physi cal
and occupational therapy services at the |evel and frequency
requested and awarded, as well as other various expenses accrued
by Plaintiffs in connection with the due process hearing. The
| DEA gives this Court discretion to award prevailing parties wth

reasonabl e expenses and fees for expert w tnesses. See Arons v.

New Jersey State Bd. Of Educ., 842 F.2d 58, 62 (3d Gr.), cert.

denied, 488 U.S. 9942 (1988). See also David P. v. Lower Merion

School District, No. 98-1856, 1998 W. 720819 (E.D. Pa. Sept. 18,

1998); Bailey v. District of Colunbia, 839 F.Supp. 888, 892 (D
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D.C. 1993). As has heretofore been stated, Plaintiffs nust be
consi dered prevailing parties because they achi eved success on
the significant issue of dispute between the parties- the |evel
and frequency of Henry Wodsi de’s occupational and physi cal
therapy. Plaintiffs request $1000.00 for the expert fee of

Car ol e- Samango Sprouse, Ed.D., and $359.85 for costs incurred in
connection with the due process hearing. Because the anbunts
listed by Plaintiffs appear reasonable on their face and because
Def endant does not contest the validity of these costs, this
Court will award Plaintiffs $1000.00 in expert testinmony fees and
$359.85 for costs incurred to Plaintiffs as a result of the due
process heari ng.

Al so before this Court is a notion by Defendant to strike
and redact the names of other district students contained in
Plaintiffs’ response to Defendant’s notion for summary judgnent.
Al though it was the District which wongly disclosed these nanes
inits owm sunmary judgnment notion, its notion will neverthel ess
be granted. The Court will redact the nanmes of those other
students wongly included in both Defendant’s summary judgnent
nmoti on (Docunent #6, Ex. 6) and Plaintiff’s response (Docunent
#7) .

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT FOR
THE EASTERN DI STRI CT OF PENNSYLVANI A

WOCDSI DE, et al . CVIL ACTI ON

|
|
|
V. | NO. 99- 1830
|
THE SCHOOL DI STRICT OF |
PH LADELPHI A BOARD OF |
EDUCATI ON |
ORDER

AND NOW this 27th day of January, 2000; the Court having
considered the parties’ cross-notions for summary judgnent and
the responses thereto; the Court having determ ned that there are
no genui ne issues of material fact; for the reasons set forth in
the Court’s acconpanyi ng Menorandum of this date;

| T 1S ORDERED: that the notion of Plaintiffs J. Stephen
Wodsi de, Esq. and Rebecca Wodside for sunmary judgnment is
CRANTED in part with respect to Plaintiffs’ claimfor expert fees
and costs and DENIED in part with respect to Plaintiff Stephen
Whodside, Esq.’s claimfor attorney’'s fees in connection with the
representation of his son at the adm nistrative proceedi ng; the
nmoti on of Defendant School District of Philadel phia Board of
Education is GRANTED in part with respect to Plaintiffs’ claim
for attorney’s fees and DENIED in part with respect to
Plaintiffs’ claimfor expert fees and costs.

| T IS FURTHER ORDERED: that JUDGQVENT is entered in favor of



Plaintiffs and agai nst Defendant in the foll owm ng anounts:
(a) $1000.00 for costs relating to Plaintiffs’ expert wtness and
(b) $359.85 for costs incurred by Plaintiffs in preparation for
t he due process hearing.

| T IS FURTHER ORDERED: that Defendant’s notion to inpose
sanctions upon Plaintiffs pursuant to Federal Rule of G vil
Procedure 11 i s DEN ED

| T I'S FURTHER OCRDERED: that Defendant’s notion to strike and
redact Plaintiffs’ response to Defendant’s notion for summary
judgnent of the nanes of children unrelated to Plaintiffs’ case
is GRANTED. All nention of those nanmes in both Defendant’s
summary judgnent notion (Docunent # 6, Ex. 6) and Plaintiff’s

response (Docunent # 7) have been redacted by this Court.

Raynond J. Broderick, J.



