IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

In the Matter of: : ClVIL ACTI ON
ELI ZABETH G MELSON, : NO.  00- 4983
Debt or . :
NVEMORANDUM
ROBERT F. KELLY, J. APRI L 3, 2001

Presently before the Court is an appeal froman O der
of the United States Bankruptcy Court for the Eastern District of
Pennsyl vani a (“Bankruptcy Court”) dated Septenber 7, 2000, which
grant ed Appel |l ee, Sanuel A. Litzenberger (“Litzenberger”), relief
fromthe Automatic Stay with respect to realty known as 3871
Stunp Road, Doyl estown, Pennsylvania. Also before the Court is a
Motion to Quash this appeal filed by Litzenberger. For the
reasons that follow the Bankruptcy Court Order is affirnmed and
the Motion to Quash is denied as noot.
| . EACTS.

This case is related to the Matter of Josephine
G nel son, an appeal fromthe Bankruptcy Court which this Court
dism ssed with prejudice by Order dated Novenber 9, 2000. On or
about Septenber 18, 1995, Josephine C. G nelson (“the nother”)
executed a deed transferring 3871 Stunp Road, Doyl est own,

Pennsyl vania (“the subject realty”) to her children, Elizabeth A
G el son (“the daughter”), the Debtor and Appellant herein, and

Brian F. G nelson (“the son”). On Cctober 26, 1996,



Li t zenberger, a judgnent creditor of the nother, filed a
conplaint in the Court of Common Pl eas of Bucks County,
Pennsyl vania (“the state court”) agai nst the nother, daughter and
son, alleging that the Septenber 15, 1995 transfer of the subject
realty was a violation of the Pennsylvania Uniform Fraudul ent
Transfer Act (“UFTA’), 12 Pa. C.S. A 8 5107, et seq.

On February 10, 2000, the nother filed a Chapter 7
bankruptcy petition in the Bankruptcy Court. On March 7, 2000,

Judge John J. Rufe of the state court entered an Order in the

matter of Litzenberger v. G nelson, finding the transfer of the

subject realty fraudulent and granting Litzenberger certain
relief, specifically enjoining the nother, daughter and son from
any further disposition of the subject realty and granting
Litzenberger the ability to |l evy execution on the subject realty
to pay and satisfy the judgnment of record in his favor. (See Br.
in Supp. of Appeal, App., Vol. 2 at 63.)

By Order dated April 13, 2000, Litzenberger was granted
relief fromthe Automatic Stay in the nother’s Chapter 7
bankruptcy case by the Honorable Bruce Fox of the Bankruptcy
Court. Litzenberger then continued with the state court
forecl osure proceeding and a Sheriff’'s Sale was schedul ed for
July 14, 2000. The nother then sought a voluntary dism ssal of
her Chapter 7 bankruptcy case. At a hearing held before Judge

Fox on July 12, 2000, the nother conceded that she only wanted to



dism ss her case in order to file a Chapter 13 bankruptcy
petition on July 13, the next day, in order to invoke the
automatic stay provisions thereof and stop the Sheriff’s real
property sale of the subject realty scheduled for July 14, 2000.
Judge Fox denied the nother’s request to voluntarily dism ss her
bankruptcy case and al so chastised her for inproper use of the
court system

On July 13, 2000, the foll ow ng day, the daughter filed
the instant Chapter 13 bankruptcy petition and the schedul ed
Sheriff's Sal e was postponed until Septenber 8, 2000.
Litzenberger filed a Motion for Relief fromthe Automatic Stay in
t he daughter’s case and a hearing was held before the Honorabl e
St ephen Rasl avich of the Bankruptcy Court on August 16, 2000. At
that hearing, the daughter presented no evidence. Litzenberger
was subsequently granted relief fromthe Automatic Stay for cause
by Judge Raslavich's Order dated Septenber 7, 2000. This appeal
foll owed and Litzenberger’s Mdtion to Quash was filed on Novenber
2, 2000.
1. STANDARD.

This Court has jurisdiction over “appeals fromfinal
judgnents, orders and decrees” of the Bankruptcy Court. 28
U S.C § 158(a). The Bankruptcy Court’s conclusions of |aw are
subj ect to “de novo” review by this Court. Findings of fact,

however, are reviewed under a “clearly erroneous” standard. FED.



R Bankr. P. 8013.1

I11. DI SCUSSI ON.

The daughter now appeals fromthe Septenber 7, 2000
Bankruptcy Court Order, seeking reversal of that Order which
granted Litzenberger relief fromthe automatic stay, and she
presents five argunents in support of her appeal.

A Whet her the March 7, 2000 State Court Order is Void.

The daughter first argues that the Bankruptcy Court
erred in applying the | egal precepts involving a judicial
proceeding in violation of the automatic stay. She contends
that, because the nother filed her Chapter 7 bankruptcy petition
on February 10, 2000, the subsequent March 7, 2000 state court
Order finding a fraudulent transfer of the subject realty from
the nother to the daughter and the son violated the autonmatic
stay pursuant to 11 U S.C. section 362(a)(1) and suspended the

state court’s authority to continue judicial proceedings agai nst

!Federal Rul e of Bankruptcy Procedure 8013 provides that:

[o]n an appeal, the district court . . . may
affirm nodify, or reverse a bankruptcy

j udgnment, order, or decree, or remand wth
instructions for further proceedi ngs.

Fi ndi ngs of fact, whether based on oral or
docunent ary evi dence, shall not be set aside
unl ess clearly erroneous, and due regard
shall be given to the opportunity of the
Bankruptcy Court to judge the credibility of
Wi t nesses.

FED. R Banxkr P. 8013.



the nother.2 The daughter clains, therefore, that the Bankruptcy
Court erred in its reliance on the state court O der

Case law reveals that “[o]nce triggered by a debtor’s
bankruptcy petition, the automatic stay suspends any non-
Bankruptcy Court’s authority to continue judicial proceedings

t hen pendi ng against the debtor.” Maritine Elec. Co., Inc. v.

United Jersey Bank, 959 F.2d 1194, 1206 (3d Cr. 1991). Further,

“[a]l bsent relief fromthe stay, judicial actions and proceedi ngs
agai nst the debtor are void ab initio.” 1d. at 1206 (citing Kalb

v. Feuerstein, 308 U S. 433, 438-40 (1940)). As the daughter

notes, however, the United States Court of Appeals for the Third

Crcuit has held that 11 U S. C 362(d), which requires the

2Section 362, entitled Autonmatic Stay, provides, in
pertinent part:

(a) Except as provided in subsection (b) of
this section, a petition filed under section
301, 302 or 303 of this title, or an
application filed under section 5(a)(3) of
the Securities |Investor Protection Act of
1970, operates as a stay, applicable to al
entities, of -

(1) the commencenent or continuation,

i ncludi ng the issuance or enploynent of
process, of a judicial, adm nistrative, or

ot her action or proceedi ng agai nst the debtor
t hat was or could have been commenced before
t he commencenent of the case under this
title, or to recover a clai magainst the
debtor that arose before the commencenent of
t he case under this title.

11 U.S.C. 8§ 362(a)(1)(enphasis added).
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Bankruptcy Court to grant relief fromthe stay under certain
ci rcunstances, also permts such relief to be applied
retroactively if the court is requested to do so by a party in

interest. (Br. in Supp. of Appeal at 9)(citing Inre Siciliano,

13 F. 3d 748, 750-51 (3d Cir. 1994) and Constitution Bank v.

Tubbs, 68 F.3d 685, 692 (3d G r. 1995)(recogni zing “section
362(d), which requires the Bankruptcy Court to grant relief from
the stay under certain circunstances and permts such relief to
be applied retroactively, would allow the Bankruptcy Court to
grant annul nent of a stay, thereby making acts in violation of
the stay voidable, rather than void ab initio.”)

The Bankruptcy Judge partially based his Septenber 7,
2000 Order on the March 7, 2000 state court Order where he
specifically stated:

the Court finding that [Litzenberger] is the
hol der of a valid judicial |ien against the
realty of with respect to which
[Litzenberger] seeks relief fromthe
automatic stay under 11 U S.C. 8§ 362, and the
Court further finding that the Debtor has but
bare legal title to the subject realty,

i nasmuch as the title which stands in her
nanme has been previously found by a State
Court of conpetent jurisdiction to have been
created as the product of a fraudul ent
conveyance of said realty to the Debtor from
her nother, . . . and the Court noting that
the sane State Court has heretofore entered
an Order permitting [Litzenberger] to proceed
wi th an execution sale of the realty based on
t he af oresai d circunstances, and
[Litzenberger] having presented evidence
herein that the said [nother] recently filed
her own bankruptcy case in this district, and

6



it appearing that such finding was |ater
determ ned by the Bankruptcy Court to have
been an abusive attenpt by [the nother] to
thwart the legitimte state |aw rights of
[Litzenberger], and the Court being satisfied
on the record before it that the present
bankruptcy filing nmerely represents

addi tional bad faith conduct by [the nother],
this time in concert with her daughter, .
in furtherance of their now apparently joint
effort to thwart the state |l aw rights of
[Litzenberger], and the Court finding in the
circunstances of this essentially tw party
di spute anpl e cause for the term nation of
the automatic stay under 11 U S.C 8§

362(d) (1), it is hereby:

ORDERED, that the Motion of .

Litzenberger is G anted. The autonatic stay
inthis case is hereby termnated as to the
said . . . Litzenberger, with | eave granted
to himhereafter to forthwith proceed to
exercise any and all rights he possesses
under applicabl e non-bankruptcy law with
respect to the realty described in his notion
and to which his judgnent |iens attach,
including, without Iimtation, execution sale
of the sane.

(Br. in Supp. of Appeal, App., Vol. 2 at 65)(enphasis added).
Because the Bankruptcy Judge’'s Order was based, in part, on the
March 7, 2000 state court Order, it is unclear if the Judge

i nvoked his ability to retroactively apply section 362(d) and

t hereby nake the March 7, 2000 state court Order against the

not her, daughter and son voi dable, rather than void ab initio.?3

3A review of the Bankruptcy Court record in this case
reveal s that the daughter never raised the issue of whether the
March 7, 2000 state court Order was void in that court, yet
Litzenberger, in his Mdtion for Relief fromthe Automatic Stay,
i nformed the Bankruptcy Court that the state court O der was
filed subsequent to the nother’s bankruptcy petition.
(Certificate of Appeal Index, Tab 7 at 3, § 6.) The attachnents

7



Accordi ngly, although the Bankruptcy Court correctly granted

Lit zenberger relief fromthe Automatic Stay, it is directed on
remand to issue a specific finding whether it applied section
362(d) relief retroactively, thereby nmeking the state court Order

voi dabl e, rather than void ab initio.* This affects only the

to Litzenberger’s Mdtion also reveal that the nother filed her
Chapter 7 voluntary bankruptcy petition on February 10, 2000.
(ld., Tab 7, Ex. 3.) In the Debtor’s Brief in Qpposition to
Litzenberger’s Motion for Relief fromthe Automatic Stay, the
daught er does not contest the validity of the March 7, 2000 state
court Order. (ld., Tab 9.) Rather, she raised the followi ng two
issues in that pleading: 1) “[d]id the Order of March 7, 2000
void the transfer of [the subject realty] and thereby term nate
[the daughter’s] interest in said property;” and 2) “[w] hether
[Litzenberger’s] judicial lien, for which [the daughter] has no
personal liability, is a ‘claimi wthin the neaning of the
Bankruptcy Code, subject to inclusion in a Chapter 13 plan of
reorgani zation.” (ld.)

“Thi s deci sion has no effect on the relief fromthe
automatic stay granted to Litzenberger in the nother’s Chapter 7
bankruptcy petition since Judge Fox, in his July 10, 2000 Order,
st at ed:

by Order dated April 13, 2000, | granted the
nmoti on of Samuel Litzenberger to term nate
the stay. . . . | did not attenpt to
determ ne the debtor’s interest in the realty
or the validity of M. Litzenberger’s
asserted lien interest. Rather, | concl uded
that the trustee had no desire to adm nister
the asset and therefore “cause” existed under
section 362(d)(1) to termnate the stay. The
effect of this order was to | eave to the
state court the determi nation of the
creditor’s lien interest, if any, and the
debtor’s property interest, if any, in the
realty.

(Br. in Supp. of Appeal, App., Vol. 2 at 65.) Thus, Judge Fox
did not expressly rely on the March 7, 2000 state court Order in
lifting the automatic stay as to Litzenberger.

8



daught er’ s bankruptcy case.

B. Whet her the Bankruptcy Court Commtted Error in Its
Interpretation of the Pennsylvania UFTA

The daughter’s second argunent in this appeal is that
the Septenber 7, 2000 Bankruptcy Court Order granting
Litzenberger relief fromthe automatic stay should be reversed by
this Court because the finding “the Debtor has but bare | egal
title to the subject realty” was an incorrect interpretation of
t he Pennsyl vani a Uni form Fraudul ent Transfer Act (“UFTA’), 12 Pa.
C.S.A 8 5107, et seq., and the March 7, 2000 state court Order.
She argues that although the UFTA allows a court to strip a
transferee’s interest inthe realty to bare legal title upon a
finding of fraudulent transfer, such relief is not automatic upon
the finding of a fraudulent transfer and the March 7, 2000 state
court Order specifically declined to grant such relief to
Li t zenber ger.

In positing this argunent, the daughter fails to
provide the entire finding by the Bankruptcy Judge, specifically:
the Court further finding that the Debtor has

but bare legal title to the subject realty,

i nasmuch as the title which stands in her

name has been previously found by a State

Court of conpetent jurisdiction to have been

created as the product of a fraudul ent

conveyance of said realty to the Debtor from

her not her.

(Br. in Supp. of Appeal, App., Vol. 2 at 65.) This omtted

| anguage does not reveal that Judge Raslavich interpreted the



UFTA or the state court Order. Rather, it reveals the Bankruptcy
Court’s careful avoidance of such interpretation or determ nation
of the daughter’s interest in the subject realty. The effect of
the court’s words “inasnmuch as” | eaves the determ nation of the
debtor’s property interest, if any, in the subject realty to the
state court. Thus, the daughter’s second argunent in this appeal
fails.

C. Whet her the Daughter Has the Right to Satisfy
Li t zenberger’s Judgnment of Record Through her Chapter
13 Bankruptcy Pl an.

The third argunent presented by the daughter in this
appeal is that Litzenberger’s right to execute on the daughter’s
property puts his judicial lien into the category of a claim
whi ch should be included in the daughter’s Chapter 13 plan of
reorgani zati on and the Bankruptcy Court erred in applying the
| egal precepts of the Bankruptcy Code to the contrary. In
furtherance of this claim the daughter argues that she neets the
eligibility requirenents for relief under Chapter 13 and
Litzenberger’s judicial |ien against the subject realty is a
cl ai magai nst her, therefore Litzenberger’s judicial lien on the
subject realty may be nodified and satisfied through her Chapter
13 bankruptcy plan. This identical argunent was rai sed by the
daughter in the Bankruptcy Court in her Response to
Litzenberger’s Motion for Relief fromthe Automatic Stay. The

Bankr upt cy Judge found, however, that there was “anpl e cause for

10



the termnation of the automatic stay under 11 U. S. C. 8§
362(d)(1)” and ordered the automatic stay termnated as to
Litzenberger. Thus, this argunent is denied.

D. Whet her Litzenberger Failed to Meet the Requirenents
for the Automatic Stay, Thereby Rendering the
Bankruptcy Court’s Order Ganting Litzenberger Relief
fromthe Automatic Stay | nproper.

The daughter’s entire fourth argunment in this appeal is

t hat :

As Elizabeth G nel son possesses a fee sinple
ownership interest in the subject realty, the
Bankruptcy Court’s term nation of the
automatic stay is unwarranted and nust be
reversed. \Whether the State Court finding of
fraudul ent conveyance is found to be void as
a violation of the automatic stay or

El i zabeth G nel son’s continuing ownership in
the subject property is recognized, the
grounds for termnating the automatic stay
cited by the Bankruptcy Court in its Oder of
Sept enber 7, 2000 are an incorrect
application of the | egal precepts of the
Bankr upt cy Code and Pennsyl vani a | aw.

(Br. in Supp. Appeal at 15.) Again, because no information is
provi ded by the daughter upon which this Court may reverse a
finding of the Bankruptcy Judge and no information is provided to
support the prem se that the grounds for term nating the
automatic stay are an incorrect application of the | egal precepts
of the Bankruptcy Code and Pennsylvania |law, this argunent fails.

E. Whet her a Statenent in the Septenmber 7, 2000 Bankruptcy
Court Order is Incorrect and Clearly Erroneous.

The daughter’s fifth and final argunment is that the

Septenber 7, 2000 Bankruptcy Court Order contained | anguage that
11



was incorrect and clearly erroneous. Specifically, the daughter
states that the follow ng | anguage: “it appearing that such
filing (Josephine G nelson’s bankruptcy filing) was |ater

determ ned by the Bankruptcy Court to have been an abusive
attenpt by Josephine G nelson to thwart the legitimte state | aw
rights of . . . [Litzenberger]” is clearly erroneous and
unsubstanti ated. Al though the daughter concedes t hat
Litzenberger alleged in his Mdtion for Relief fromthe Automatic
Stay that the nother’s filing for bankruptcy was abusive, but she
argues that none of the Orders entered in the nother’s bankruptcy
case includes a determ nation of abuse. For support, she directs
this Court to three specific pages of the Bankruptcy Court record
| ocated at her Appendix, Vol. Two, pages 61, 64 and 68.

Al t hough nowhere in these three pages is it
specifically stated that the nother’s filing for bankruptcy was
abusive, a review of the entire July 13, 2000 Order denying the
mot her’s petition for voluntary dism ssal of her Chapter 7 case
reveal s the foll ow ng | anguage:

Furthernore, the debtor knew at the tine of

her bankruptcy filing that the transfer of

her residence had been chall enged. The

unfavorable (to her) outconme of that

chal | enge does not establish cause to

dismss. . . . Mre specifically, courts have

denied a chapter 7 debtor’s nmotion to

voluntarily dism ss a case when the debtor

intends inmediately to file another

bankruptcy petition as such conduct would
m suse the bankruptcy system

12



| ndeed, because an order term nating the stay
has al ready been entered in this case, . . .
were the instant notion granted, this debtor
woul d be ineligible to file any further
bankruptcy cases for a period of 180 days.
In other words, this debtor could not file
any further bankruptcy cases for six nonths
were this case dism ssed on her notion, as
such a voluntary dismssal would followthe
filing (and granting) of a notion by a
creditor to termnate the automatic stay.
Therefore, the purpose sought for dism ssal
in this instance is not leqgitinmate.

(Br. in Supp. of Appeal, App., Vol. 2 at 71, 72)(citations
omtted and enphasis added). This |anguage belies the daughter’s
argunent that the Septenber 7, 2000 Bankruptcy Court Order
contained incorrect and clearly erroneous | anguage and none of
the Orders entered in the nother’s bankruptcy case includes a
determ nation of abuse. In the July 13, 2000 Order, cited above,
t he Bankruptcy Court used the term“m suse.” One of the
definitions of abuse is msuse. BLACK S LAWDICTIoNARY 10 (5th ed.
1979). Accordingly, the disputed | anguage in the Septenber 7,
2000 Order was not incorrect or erroneous, and the Oder is
af firnmed.
F. Litzenberger’s Mtion to Quash.

Because this Court has affirnmed the Septenber 7, 2000

Bankruptcy Court Order, Litzenberger’s Mdition to Quash will not

be exam ned. It will therefore be deni ed as npot.

13



V.  CONCLUSI ON.

For the foregoing reasons, the Septenber 7, 2000 Order
of the Bankruptcy Court is affirnmed and the daughter’s instant
appeal is dism ssed. The Bankruptcy Court is directed on renmand
to issue a specific finding whether it applied section 362(d)
relief retroactively, thereby making the March 7, 2000 state
court Order voidable, rather than void ab initio. In addition,
Litzenberger’s Motion to Quash is denied as noot.

An Order foll ows.

14



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

In the Matter of: : ClVIL ACTI ON

ELI ZABETH G MELSON, : NO.  00- 4983
Debt or . :

ORDER

AND NOW this 3rd day of April, 2001, it is hereby
ORDERED t hat :

1. the Debtor’s Appeal is DI SM SSED and t he
Bankruptcy Court’s Order dated Septenber 7, 2000 is AFFI RVED

2. on remand, the Bankruptcy Court is DI RECTED to
i ssue a specific finding whether it applied section 362(d) relief
retroactively, thereby making the March 7, 2000 state court O der
voi dabl e, rather than void ab initio; and

3. Litzenberger’s Motion to Quash (Dkt. No. 4) is

DENI ED as npot.

BY THE COURT:

Robert F. Kelly, J.



